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TIME TO SAY GOOD-BYE TO MADONNA'S
AMERICAN PIE: WHY MECHANICAL
COMPULSORY LICENSING
SHOULD BE PUT TO REST

INTRODUCTION

A common misconception among listeners of American popu-
lar music is that when a new version of a previously recorded song
is released, the “cover” artist or their record label obtained the per-
mission of the original artist or composer before recording the
song. Nothing could be further from the truth. United States cop-
yright law imposes a compulsory license on sound recordings.’
Under this licensing scheme, composers are not allowed to choose
who subsequently records or “covers” their works once the works
have been fixed as sound recordings.? Instead, anyone who desires
can make an arrangement of an existing work, record the arrange-
ment, and sell it. The author is completely powerless to stop such a
recording, and the integrity of the work is left to the mercy of the
cover artist. For example, the talented and popular female solo
artist, Madonna, recently covered Don McLean’s American Pie.* In
her new version, Madonna transformed a folk-classic and definitive
piece of American popular music into a commercial friendly,
dance-pop shadow of the original work. While the pop diva is a
respectable and talented artist, the public could have done without
this emotionless, fast food cover of a generation’s anthem.* “The

unsettling question for Madonna fans should be why she did it

Afser seventeen years of pushing the boundaries of pop music and

being a trend setter, why fall back on [American Pie] . . . [which]

McLean recorded . . . as a tribute to the death of Buddy Holly

——————
TR 000.

(WEA?{&DONNA' American Pie, on THE NExT BesT THING: MUSIC FROM THE MorioN Picture
N P arner Brothers 2000), originally written by Don MCLEAN, American Pie, on AMERS-
I (Capitol Records 1971).
i €veral music reviewers have expressed their distaste for Madonna’s truncated ver-
sl .
ato Fggf [he_onginal. See Kevin O’Hare,pRewrdings, Star Tris. (Minneapolis), Feb..fl'?. ‘2()00
e Svailable ot LEXIS, News Library, Music Reviews File (stating that Madonna s version
Releamsob? £ h‘a-‘ a “mildly ingratiating dance groove”); see also Larry McSI::ar‘lc. A{qlinnnfz
tan_pje 2“}‘1’ American Pie," at http:/ /dailynews.yahoo.com/htx/ap/ 20000202/ en/_ame-r;j
ASSOCiatEd. Ptml (Feb. 2, 2000) (on file with author) (“That’s blasphemy to a grncjr.aual);:t.x :
ap/ 20{)002 ress, Madonna Worried About Song Remake, at http:// dallynews.)ahm?.mfn/ 4 wf}
Quotip, 27/en/ madonna_american-_pie_1.html (Feb. 27, 2000} (on file with autho
8 Madonna as saying, “I thought, who am I to do a cover of a pop dlassic . - . ?7)-
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_ 7" Yet, the compulsory license provision continyeg
such alterations to be made without any deference o

poser’s wishes or constitutionally-protected intellectyy) pe Com.
I‘Opel.ty

rights.
g The mechanical compulsory license for non-dramag; .
works allows anyone to make a recording (or in colloquci r]nusm
“cover”) of an original, non-dramatic musical work Onc: te
norecord of the work has been publicly distributeq under ;}pho
thority of the copyright owner.® Even more disturbing tg ¢ € ay
owners and aspiring authors is the second provision of § 1{);T7‘ght
A compulsory license includes the privilege of making a-n :
rangement, but the arrangement is limited in scope.® A cover ar;"'
may alter the original only to the extent that the arrangement do :z
not change the basic melody or fundamental characteristic of [h:
work.? .
What Congress failed to adequately address and what &
equally frustrating to composers, is this: in doing what is permissi
ble, that is, paying the compulsory license and altering a copy
righted work to conform to a style, a cover artist might change the
fundamental character of the work. In other words, some musical
genres and performance styles are so far removed from the style of

5 Michael D. Clark, Recordings, Hous. CHroON., Feb. 20, 2000, at 6, available at LEXIS,
News Library, Music Reviews File. “x
6 Sec 17 U.S.C. § 115(a) (1), which reads in part: .
In the case of non-dramatic musical works, the exclusive rights provided by
clauses (1) and (3) of section 106, to make and to distribute phqnorccord.s of .
such works, are subject to compulsory licensing under the conditons specified -
by this section.
(a) Awvailability and scope of compulsory license i g
(1) When phonorept’:ords of a non-dramatic musical work have ?Jffﬂf‘[;i
tributed to the public in the United States under the aulhonli: ho.
copyright owner, any other person, including those who ﬂ;&'in {’dlh
norecords or digital phonorecord deliveries, may, by compy akgc" i
the provisions of this section, obtain a compulsory license tom
distribute phonorecords of the work.
. “pho
It should be noted that throughout the 1976 Act and this Nf)te’ biects in whick
norecord” refers not only to albums, but to any and all “material dof{'om which ¢
sounds. . .are fixed by any method now known or later de\-?loped, ane, 14, § 108
sounds can be perceived, reproduced, or otherwise conununicated - - - -
7 1d §115(a)(2). - an':lnﬂcmcm
A compulsory license includes the privilege of making 2 rnuS{lC?lor manner of
of the work to the extent necessary to conform it to the sty emem s
interpretation of the performance involved, but the amngek and sh
change the basic melody or fundamental character of the wor i with
be subject to protection as a derivative work under this title, €
express consent of the copyright owner.

Id. the term

Id.
B See id,
9 See id.
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original work that any alterations made o conform to
;gje wi%l change t.he fundamental character of the origina;hvio?liw
This Note will explt?re the suspect, continued use of th-e
mechaﬂical compulsory l-1cense. Par't I introduces the Constitu-
el packdrop of copyrlght protection and some limitations on
that protection. Part I d'lscu§ses 1he.history of the mechanical
compulsory license, 1.nc1ud1ng 16 creation and amendments. Part
1l begins by examining the legislative history behind the current
rovision, then moves through discussions on the problems of
§115(a)(2) as enacted, and the economic effects the compulsory
license has on authors and the public. This Note concludes with
some possible reforms and solutions.

1. A CONSTITUTIONAL INTRODUCTION

The foundation of federal copyright law has its roots in the
United States Constitution.'® In order to attract private investment
in the production of individual expression, copyright law vests ex-
clusive property rights in the author of an original work." The
goal of copyright protection—to promote the useful arts—is fur-
thered by granting authors a “bundle” of exclusive rights.'? Pre-
sumably, individual property rights of authors create an incentive
for artists to produce works, and the market determines the value
of these works.’* However, certain limitations are imposed on an
author’s exclusive rights.'* For example, the fair use doctrine al-
lows what would otherwise be infringing uses to be excused from

Pr(:or See LFI'S‘_CONST- art. I, § 8, cl. 8. “Congress shall have the Power. . .To Promote the
the ge: Sls of Science and useful Arts, by securing for limited Times to Authors and Inventors
1 ;ll;ve Right to their respective Writings and Discoveries.” /d. _
censes: ‘j‘e 0 Go}dmcm' Preempted State Doctrines, Involuntary Transfers and Compulsory Li-
15 g ing the Limits of Copynght, 24 UCLA L. Rev. 1107 (1977).
See 17 US.C. § 108,
!S]EL)JSIC{ Lo sections 107 through 12[2], the owner of copyright under this tide
(1) v ¢ exclusive rights 10 do and to authorize any of the following:
2) (O reproduce the copyrighted work in copies or phonorecords;
(3) tg (Pi’_fep_are derivative works based upon the copyrighted work; ]
b istribute copies or phonorecords of the copyrighted work to the public
4 ir)‘{ thle or other transfer of ownership, or by rental, lease, or lending;
€ case of literary, musical, dramatic, and choreographic works,
{)ha ntomimes, and motion pictures and other audiovisual works, to perform
(5) i © copyrighted work publicly. _
7 the case of literary, musical, dramatic, and choreographic works,
Pantomimes, and pictorial, graphic or sculptural works, including the indi-
Vldualr Images of a motion picture or other audiovisual work to display the
® ;:n?Ynghted work publicly; and ) i
1 the case of sound recordings, to perform the copyrighted work public
I means of digital audio transmission.

13
14 _S-c:: ?,?l(_l'“fi“- Supra note 11, at 1107.
U.S.C. 8§ 107-122,
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copyright prmection; a public interest outweighs the ——
to monopoly.”® One of the most controversial limilatio; m-“g‘
compulsory license imposed on mechanical reproductie, 18 ig
dramatic musical works.

II. BACKGROUND

Compulsory licensing is an exception to the rule
own all the rights to their creations exclusively.'” The compyl
license for mechanical reproduction functions by “plac[in }]m}“-)r?
limitations on the contractual freedom of the owner of [}i ‘cnef
right to 2 musical composition; it establishes limits on (1) (¢ “P!)‘
sons with whom he may refuse to contract; (2) the times a “,‘E)i;;\'
he may contract; [and] (3) the price at which he may contrac™
Since the use of compulsory licensing subverts the general prh‘mi.
ples of copyright law, it should be used “sparingly and only where
necessary.”'® It has been noted by several scholars that the need
for compulsory licenses arises in one of two situations. First, itis
used 10 accommodate authors’ rights when a new technology de
velops for which owners’ exclusive rights have not yet been estab-
lished.® Second, compulsory licensing is used as a political
compromise to pass legislative revisions.*!

At authory

A.  The 1909 Copyright Act

The 1909 Act contained the first appearance of a compulsory

only one of the factes

15 J4. Section 107 covers the fair use doctrine. Public interest is |
ception. Ser id

to be weighed in detailing whether or not a use falls under this ex
16 Seeid. § 115. g Gon
17 Ser Robert Cassler, Copyright Compulsory Licenses-Are They Coming or 4 thc ownef
Soc'y. 231, 232 (1990). The author further points out that someone olhc_f than ¢ hich the
who wishes to exercise the exclusive rights must obtain the owner's permission, ¥ ;
owner “has an absolute right to refuse.” Id. at 232. - Limd, &
18 William M. Blaisdel!i{. Study No. 6, The Economic Aspects of the Comfmﬁ;'{? éf:uw‘
COMM. ON THE JUDICIARY, COPYRIGHT Law REVISION STUDIES PREPARED FOR 11 int 1960
ON PATENTS, TRADEMARKS, AND CORRIGHTS, 86TH CONG., 1T Sess. 91 ((‘)r{_‘:ﬁ‘} E
[hereinafter Blaisdell Study), reprinted in 1 OmniBus COPYRIGHT REvisION LEE
Tory (G. Grossman ed., 1960). . the Serate (%%
19 Ouersight of the Copyright Act of 1976: Hearings on Cable Television B’f;')‘ ated i Casdet
on the Judiciary, 97th Cong., Ist Sess. 6 {1981) (statement of David Lad exclusive right
supra note 17, at 259. The general principle of copyright Jaw is to secure of science %
authors in order to attract private investment and promote the progres (ext
useful arts. Ses generally supra notes 10, 11, and 12, and accompanying el g
20 See Robert Stephen Lee, An Economic Analysis of Compulsory L‘“’m’:f- il
5 W. New Exg. L. Rev. 208, 209 (citing House ComM. ON THE JuDIGIAR o opmicH
Revisions, H.R. Rep. No. 941476, at 209 (1976), reprinted in 17 OMNIBU et
s1oN LecistaTive History (G. Grossman ed., 1976)). ulsory Ii(en“jeﬁf-g
21 See id; ser also Cassler, supra note 17, at 255 (holding that COMPL, ; ipe conly
the expansion of copyright protection by offering a political comprom! opyiight us®
interests of inadequately protected copyright owners and free-riding O’

23

¢
L 16 ns of Nop.
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fjgense in C(,p.yrigh[ law.j’z During th'c late nineteenth century, nu-
merous m;u'h!ncs were invented which allowed copyrighted work
to be mechanically l’“I’""‘f’lll(‘c_d. Increased sales in these mechang-
cal devices cmlsc(} a decrease in sheet music sales and therefore, a
decrease in publisher and composer royalties. Manufacturers of
siano rolls and pl{()tlc)grilphs wanted to continue their free use of
cop}’l'ighwd !n;ltg,i'ml‘, while composers and publishers sought copy-
right protection.” The compulsm?' lu‘c';nsc represented an attempt
by Congress 10 attach some pmu‘ctwe‘nghls to new technologies of
,i;‘)r(zr piano rolls and phonorecords*

In the landmark case of White-Smith Music Publishing Co. v.
Apollo Co.,® the Supreme Court was asked to decide whether or not
the manufacturer’s use of copyrighted songs constituted an in-
i‘ringvnwn[.““ The true issue was whether or not an exclusive right

22 1909 Copyright Act, ch. 320, 35 Stat. 1075 (1909), rpealed by 17 US.C. § 115 (2000)
[hereinafter 1909 Act]. Section 1(c) reads in pertinent part as follows:

Sec. 1 Excrusivi Ricurs as 1o CommiGHTen WOrKs- Any person entitled

thereto, upon complying with the provisions of this title shall have the exclusive

right:

{¢) To perform the copyright work publicly for profit if it be a musical compo-
sition . . . to make any arrangement or setting of it or of the melody of itin
any system of notation or any form of record in which the thought of an
author may be recorded and from which it may be read or reproduced . . .
[Alnd as a condition of extending the copyright control to such mechani-
cal reproductions, that whenever the owner of a musical copyright has
used or permitted or knowingly acquiesced in the use of the copyrighted
work upon the parts of instnunents serving to reproduce mechanically the
musical work, any other person may make similar use of the copyrighted
work upon the payment to the copyright proprietor of royalty of 2 cents
on each such part manufactured, w0 be paid by the manufacturer thereof

Id.

2 ¢ o
'|‘||:‘]l;8,:“ »”:m'*y Hc""' The Compulsary License Provision of the U.S. (b;g\;:ig:\{ Law, 8. (FM-“»I\-‘:
Tn_,\},}M':"’\“‘v (“)l"flll(;ll‘r Law R}"VISIUN STubiES PREPARED Fun 1|1f’.5‘um ‘l“:(-;( n;: :\'I‘l:-l“‘l:
Henn S RKS, AND COPYRIGHTS, 8611 CONG., IST SEss., 3 {Comm. Print IJL. ) [A erein:

<nn Swady], reprinted in 1 Omnisus COPYRIGHT REVISION LEGISLATIVE History (G. Gross-
man ed,, 1960).
!joi'o?; Cassler, -"ll)l'ﬂ.nmc 17, at 246 (developing indus?ies argue they need {llw 'plnln‘t‘-)c{;
(“Con ' compulsory license to plan possible growth): Goldstein, supra note 1 a v
rights irt".s ;’;‘:"lght compromise positions lying somewhere bﬂ-\vfccn‘exc!usnc r:lgI lFS'I{":;, s
and ike g? R Frcdenq F. Greenman Jr. & Alvin Deutsch, The Lupyngﬁl RUE(I"? ; L] .l -
(1982) (-u ;lulu’y M#cf{amml Royalty: History and Prospect, 1 Carnozo A.ers & I'I\T ,ﬂ,dr.m '
onstrate }t‘.e legislative history of the creation of the mechanical and cable ‘1cmsr{r‘"iws
of the ns that in the legislative struggles created by new technologies, I{hr r‘t.p((‘{st;; g
lished sw technologics have shown consistent tactical superionty over lh(‘-nrgllv)l ) e
“IClom PPonents among the copyright owners.”); Lee, supro m.m e

¢ auth pulsory licensing is offered when new technology h&s‘_(‘l'«;ai‘cd new q:; o 10
Pulsory l,of L] e.xclulsave rights have not been clearly es.mh}lsh_eq. ). (.unm(.ss Inil:&iun b
ason § Eensmg in response to technological changes in “""”T“‘""“.“‘}’“’,n ey
ment rr;s o0, Constitutionality of Judicially-Impased Compulsory Licenses i Sepng

25 ‘?6;"‘5" g INTELL. Prop. L. 255, 255 (1995).

% Spr i 1 (1908).

. ,,V,M'

ey i o mme A IRV e o
A b a5 e

st a e,

s e



N

290 CARDOZO ARTS & ENTERTAINMENT Vol .
- 1998
to make mechanical rep_roductions existed.* Whyjje th 3
was pending, several music publishers signed an eXdusiv:dded
the largest manufacturer of player piano rolls, Acolian ¢ €al wig,
granting Aeolian long—ten‘n. exclusive rights to their ompany’
These contracts were conditioned upon judicial Notice ¢ atalogy %
sional enactment of an exclusive mechanical repro duqi; Congre
However, the Court held that player piano rolls were Ko nn h}.m
of a musical work under the current statute 3° 0L "Copieg'
The Court, in dicta, suggested that it is Congress's ro| i
write the current statute to include mechanical reproduczi)to re
ther in the definition of “copy” or as an exclusive right 3 Insfis ¢
Congress concentrated on the impending threat of a mope ole ad
mechanical reproduction of music.*® In order to prevent thpe ,i‘el::
lian company from securing a monopoly and vest some rights for
authors, Congress created the compulsory license provision,
The 1909 Act fixed the mechanical reproduction royalty rate
at two cents per side, per album.* There was no provision to in-
crease this rate for inflation over time, or to periodically update the
rate’s equitability. Furthermore, the statute allowed anyone t
make a “similar use” of the copyrighted work once the copyright
owner permitted or knowingly acquiesced in the mechanical use of
the work.* This ambiguous language caused great confusion to
industry professionals and copyright scholars alike. While no adap
tation right was expressly given, it was judicially recognized and el
under the heading “similar use.”® Employing a plain meaning
analysis, the “similar use” language seemed to allow “bootlegging

Sj()n

27 See Henn Study, supra note 23, at 3.
28 See id.
29 See id. . ¢ term
30 See White-Smith Music Publ’g, 209 U.S. at 17-18. The 1909 Act did not definc 05 E
“copy.” The Court concluded that under the statute one must be able to rt"-i, h) was not?
the work from the form. Therefore, a piano roll {(and likewise a Ph""ng‘r_‘ffi\_c the cOP*
notation from which an ordinary person or musician could read and P
righted song. See id. 6
’;‘! g:r id. at 18-20; see also Greenman & Deutsch supra note 24, at b.
e Henn Study, supra note 23, at 12. & section:?
33 Serid at 2.14; see a‘é:lgog Act§ 1(e). Fora rep,—inﬁng of the text of th
supra note 22,
34 5021909 Act § 1{e).
35 See id.

¥

;1973 (b0

38 See Stratchborneo v. Arc Music Corp., 357 F. Supp- Yaa (S-Il)q'ii;‘fs-l‘i: B ‘r“? Sgn
that a compulsory licensee has the right to alter 2 COPYﬁghwd wolr ky CorP» . }i":""'d
and interpretation); see also Accord Manners v. Famous PlayersLas® Co e b
(S.D.NY. 1919) (holding that where a provision of a contract gm“:;r;%j”ns” he ol P
to produce a play, stated that, “no alternations, eliminations, of a«{(}‘creﬂ‘ m (hod
without the author’s consent, alterations made necessary by the di onsti“"c"”u gof
duction may be made without the author's consent, alterations tha e develop™”
deviation from the locus of the play, or the order and sequence @
plot may not be made without consent),

d ¢

i
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got] dup!ica[ing the anct recording), further com licating th
(:Sllﬁgy The poor dra.ftmg of the 1909 provision led%ongregss ts

1) " erhaul the compulsory license provision in the 1976 Act %

B. The 1976 Act Revisions

Unlike the 1909 Act, the compulsory license of the 1976 Act
functioned as a political compromise, not as compensation for new
[edmology.” The 1976 Act deleted the ambiguous “similar use”
language and explicitly banned bootlegging* Additionally, the
1976 Act codified the judicial recognition of adaptation to con-
form to a performance style.”’ Despite persistent efforts by the re-
cording industry to retain the two-cent royalty ceiling, the 1976 Act
raised the statutory compensation rate to three cents.** However,
the retention of this compulsory license, coupled with the poor
crafsmanship of § 115(a) (2), created several debatable issues.

87 The distinction between duplication and cover is troublesome. It is permissible to
gather your own musicians, and record an exact copy of the music, but it is impermissible
to copy the sound recording. See Duchess Music Corp. v. Stern, 458 F.2d 1305 (9th Cir.
1972) (stating that simply dubbing or copying a pre-existing sound recording was nat
similar use); aceord Jondora Music Publ'g Co. v. Mclody Recordings, Inc., 506 F.2d 392 (3d
Cir. 1974) (articulating this odd distinction which allows arrangement but not bootegs).
P"Ofe_ssor Nimmer believed that “boatlegging,” or making a copy of a sound recording, was
Pemissible under the Duchess definition of similar use and the act as written. See MEiNILLE
B‘. NiMMER & Davio NiMMmEeR, NiMuer ox ComrichT § 8.04[E] (1992). This confusing doc-
trinal inconsistency was resolved in the 1976 Act, which specifically bans bootlegging. See
mfra note 40,

32 See 17 U.S.C. § 115 (2000).

f" infra Section [IL. ) )
of nh Person may not obtain a compulsory license for the use of the work in :.h(; ml?l:r(lg
§ “pr,(g;‘z)l'“)cmrds duplicating a sound recording fixed by another. . . . 17 US

*! Seeid § 115(a) (2). For the full text of the section, see supranotc 7. The limitation on
?rl:l('angf_‘mcn.ts of ]iccnst):d works could be considered a codiﬁc{\’:ion of the ad;apmuu_x:‘ nl(l:lt
ow?g-mmd in Suaichborneo v. Are Music Corp., 357 F.Supp. 1393 (S.DNY. 1_9‘-}'_“)m

& 18 some adaptations without the author's consent as long as they did not deviate b

a0 CUS of the play, or from the order and sequence of the development of the 2::hc
Judic t‘ml?crs of the recording industry testified before the Senate Subcon}r‘l;lil(l):t;n L
(and ap. that two<ent royalty rate of the 1909 Act was adequate cgn;}fénraumc !
mcmep °§umahly forever) despite inflation and the economic pnncpe o e O o
lucm-y' °e ComRIGHT Law Revision PART 8, PRELIMINARY DR.“\FT For R-}n}l')ﬁ-i).('fl"‘;"i“’
after g NP Discussions anp CommenTs on THE Drart 1 (Comm. Print o lke- I at
218 st‘;‘“lon Part 3]. “Frankly the statutory rate is the rate [copyright "_“’“:'f-‘ ool to the
contra ‘ement of William M. Kaplan); “I thought, in the absence of a:;wl Emlt'“ Mer
ers); "]r%.’, that the two-cent rate was not out of date.” /d. at 224 (Srn"'_l"ll‘t'“'((‘)(la\“, W a1 229
(“aiemee Wo-cent rate, strange though it may sound, is sull 8 f%r] m[i:‘wmi s al
aI’[?-lici!blr:gt Sld“cy Diamond); “It isn't a matter for hsmcl»;cru;gb‘.” ?_s(arrmr"i of Walter
Yelnikom €cause of the development of the LP. d at 3

|
f

P
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III. Anavysis
A.  Legislative History

Prior to the formal copyright law revisions wh; .
1951, several bills were presented to Congress con Cem? be
pulsory license.** Beginning as early as 1925, numery o the cop,
proposed which would have eliminated the compulsg usl'bllls Were
mechanical reproductions.** One proposed bill r Ty licenge g,
copyright owner’s consent must be obtained before 3 work
under the compulsory license scheme could be released * Createq
tunately, all of these proposed revisions died in COngre'ss 16lJnfur.

Ban j

1. 1961 Proposed Revisions

- From 1956 through. 1958, the Sen-ate Subcommittee of the Je
diciary conducted studies to determine the relevancy and e
nomic impact of the compulsory license provision.*” Based o
these studies, th? Register of Copyrights issued the opinion th
‘the compulsory license provision be completely eliminated.* The
practical effect of the compulsory licensing was to deprive the copy-
right owner of any artistic control over further recordings of her
musical work.*® The monopolistic concerns which dominated the
formation of the 1909 provision no longer existed.>® Therefore,
there was no justification for discriminating against composers &
artists by placing a statutory ceiling on the mechanical reproduc
tion right.5! The Register also addressed and refuted the recording
industry’s arguments for retaining the compulsory lice

sion.’ In closing, however, the Register suggested that if Congres

. : d for U.S. coff
43 The inadequacy of U.S. copyright law became clear when lf; :i:';n::; from copiTiEht

right works abroad skyrocketed after World War I, When the U soht act. Ine®
pirate to copyright crusader, Congress was called upon to reform the Coiiw}guw, in New
view with William Patry, Professor of Law, Benjamin N. Cardozo School ©
York, NY. (Feb. 8, 2000) (on file with author). ety
44 See Henn Study, supra note 23, at 21-35 (detailing th
proposed bills to reform or repeal the compulsory license).
45 See H.R. 1270, 80th Cong. (1st Sess. 1947); see also Henn Study, §
46 See generally supra note 44 and accompanying text. -
47 See Blaisdell Study, supra note 18; Henn Study, sufré note 23. GENERAL Rever”
48 See ReGISTER OF COPVRIGHTS, 87TH CONG. 15T SESS. REPORT ON Tugsio;\ part 1]
oF 1rE U.S. Corvriort Law 35, (Comm, Print 1961) [hereinafter Rt
:: See id. at 33.
See id. W
51 See id mination °f ”;trig"‘
' 52 The recording industry posed three arguments agains[ lhe t;h-ml 107 = copt™®
sion: (1) the public might be deprived of a large variety of m"mca,rcense prove o
owners were given exclusive mechanical rights; (2) the compulsory 't Covners bedt
competition between large and small record labels; and (8) copyi se to the
the exposure the compulsory license allows. See id. at 34. In respon’
the Register stated the following:

e contents of Ov€r

03, a3
ul]m note 2,

€quired thy, lhz :

nse prow'- -
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dedded wpe th'e 'prO:aiSion’ substantial changes must be made
o the existing provision.”

2. 1963 Hearings

During the meetings of 1961 and 1962 for copyright law revi-
sion, retention of' the compulsory li_cense was one of the most fre-
quently debated issues.>* On one side, the composers and music

ublishers represented the copyright owners” interests; the opposi-
ton was comprised solely of the recording industry, including pre-

sent-day industry moguls Walter Yetikoff and Clive Davis.**

a. Copyright Owners

Copyright owners had three basic arguments for eliminating
the compulsory license. First, it was questionable whether the con-
gressional price fixing and grant of limited right in mechanical re-
production was constitutional.®® The copyright clause® clearly
states that authors shall be granted “exclusive rights.”® Since Con-
gress can only grant rights pursuant to its enumerated powers,
Congress must grant authors exclusive rights in their creative works
and nothing less.>® Although doubts concerning the constitution-
ality of compulsory licensing are raised from time to time, these

(1) [Ulnder 2 regime of exclusive license, each company would have to record
different music; while the public would not get several recordings of the same
music, it would probably get recordings of a greater number and variety of
musical works. (2) [MJany hits are now originated by smaller companics; and
their prospective hits are often smothered by records of the same music
brought out by larger companies having beiter known performers and greater
promotional facilities. Under a regime of exclusive licenses. . .there is liule
danger that the large companies would get all the hits: in the field of popular
music the number of compositions available for recording is virally inex-
haustible, and which of them may become hits is unpredictable. (3) The au-
Id at L?‘z:;;fmd publishers would benefit from the removal of the coimpulsnry license.
m: ® The Register suggested that changes be made to the royalty rate, the not
1L, and the copyright owners' remedies against those who do not comply wid
PUgoy license. 1. at'35.36.
e Goldstein, supra note 11, at 1128.
‘h: i{ e generall Regisf:(:r of Copyrights, 88th Cong, st Sess. Discussion and Cum'menll.s‘on
€port on the General Revision of the U.S. Copyright Law (Comm. Print 1963) (here-

m:f{.se;.- Revision Part 2]. Walter Yetnikoff is the former CEO of Sony CBS records. Clive
e f!lhe former CEQ of Arista records.

that the c;rg_l Copce.“’e of anything else overriding the clear p
; nt of rights under copyright must be exclusive.” 2 1
Coppklestein, ASgCAP); see almrgrugce Schaffer, Are the Compulsary License H”E::?:; ;{x 1:;
Contrns 2 Unconstitutional? 2 Comu. & L. 1, 24 (1980) ([TThere seems o B2 L0t ory
licenses.'-;). nal reason at all to limit the exclusive nghts of authors

57
o 'll:;.s. Const. art. 1, § 8, cl. 8.

59
See Schaffer, supra note 56, at 24.

ce require
h the com-

Constitution

rovision of the
nent of Her-

Id. at 62 (statel

£ 3022 0% e e P e g
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doubts were never pr-esse‘d in any reported litigatiop, so Sep 2
the provision is cons'ututmnal, t1.1e mere existence of Ihee 0

sory license undermines th(? entire reason for ha"ing . Compy,
Jlaw and directy conflicts with the intent of the ConstituC ;

the goal of copyright law in general.®’ “Such indiscrimina?on
duction of a copyright owner’s work without his COnseme-re
the basic concept of copyright protection.”? There no rv10
basis for singling out composers as a suspect class of au[hoa
depriving them of basic copyright protection when they chors ang
fix their works in the form of a sound recording. The iHCemS.SE to
attract private investment and further the creative endeam:ss to
composers are destroyed when anything less than ap exclusi?f
right is granted.®® Finally, copyright is property.5* The COmpulsoe-
license represents a Congressional taking of Private intellec}x,g
property. In order to compensate authors for this intrusion g
their exclusive rights, Congress set a ceiling instead of a price floor
or a market-based rate.*® The compulsory license prohibits negot
ating a price of the property above the two-cent statutory manda;
no sound reason exists for fixing the price of this particular com
modity.®® Furthermore, price-fixing and mandatory contracts are

[Vol, 19:285

Pro.
‘h[Es
lony)

60 See Henn Study, supra note 23, at 19. .
61 See generally Revision Part 2, supra note 55. “This is perverting the whole purpose o
copyright law, and I submit that there just isn’t any sound reasoning for conunung this
compulsory license. And I haven’t seen any argument or fact that would lead to any OL‘E
conclusion . ..." /d at 62 (statement of Herman Finkelstein, ASCAP); “The au(lt;o[*‘:ﬂ‘m
be granted the exclusive rights in his works, not some exclusive rights.” fd. at --“e (;_’-)‘x
submitted by The Authors League of America); see also Revision Part 3, 5_”!”‘?‘"“:“ 3d®
201. “What could be more parasitic than a compulsory license? [A] recordm% 18 ;{ i
protection like any other fixation in a tangible form.” /d (statement oi'ljoh n)
Chairman of the American Patent Law Association Committee on Copyrig &’mmim
62 Letter by Curtis G. Benjamin & Horace S. Manges, Joint Copyright st
American Book Publisher’s Council Inc., and American Textbook Publishers It
vision Part 2, supra note 55, at 228.
63 See Goldstein, supra note 11, at 1136-37. . nd there 81
&4 SeeRevision Part 2, supra note 55, at 66. “Copyright is property i?}.n else. -
for fixing prices on recordings by statute than for fixing prices on any 'd§ business i
that the author, the composer and the publisher ought to be free to of statutor PP
American fashion, on the basis of fair competition, not upen the basis ”
priation of property.” Id. at 6364 (statement of John Schulman). 1409 A5
65 See supra note 34 and accompanying text (commenting o how b
the royalty rate at a twocent price ceiling). . o
56 See Revision Part 2, supra note 55, at 257. “[Compulsory L‘Ce"-slug getrment ¥
necessary as a means of precluding restraints of trade. It is @ SEN9 " oy qerick
recording of classical music.” /d. (letter submitted by the Authors Leagt
see also Revision Part 3, supra note 42, at 208. N and less than e
[1]f [a composer] takes less than the statutory fee (two-cents) ?\1‘0\\-, that ‘Dlm;
statutory protection [a record label] will record [his] 50“8'5'1’6 compostY e
has always been the vice of the compulsory license. It puts 1% re he ca? ety
position where he can never ask for more than pvo-cents, whe rospec! g
insist that his work be recorded, but where he's faced with the Pun"mr‘“ fec
somebody is interested in recording, he will get less than the :

0 1‘{1@
i

] is absohuee®

E)

#
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y unnecessary in an industry where non-exclusive lice

d by selfinterest”” “[TThe whole thing is a rayespy
ustify this reduction of the person’s right 1o hg o
d justify it on the grounds that he’s better off mal::;
ard of the state, and I don’t think he should e v

Comp]etel
are dictate .
But try t0J

roperty, an
the writer @ Wi

b. Copyright Users

The recording industry, represented by individuals and the
Recording Industry Association of America (“RIAA™) as a whole,
made the arguments that the Register of Copyrights had antici-

ated.®® First, the recording industry argued that the compulsory
license furthered the goal of copyright protection by allowing the
industry to fill the demand for popular music at a low cost and
high speed, catering to the public interest.”™ If the compulsory li-
cense were repealed, authors and publishers would band together
to extract exorbitant rates from record labels and drive up transac-
tion costs.”! Ultimately, the public would be deprived of different
versions of their favorite songs because authors would make it im-
possible to get licenses.” Therefore, a repeal of this provision
would be against the public interest.” However, the recording in-

Id (statement of John Schulman).

67 See Lee, supra note 20, at 220 (demonstrating that removing the compulsory license
would not necessarily result in composers granting exclusive licenses because authors and
publishers gain economic benefit from multiple recordings; therefore, it would be in their
best interest to grant non-exclusive licenses); Arpie Balekjian, Navigating Public Access and
Ouner Control on the Rough Waters of Popular Music Copyight Law, 8 Lov. ExT. LJ. 369 381
(stating that it is in the composer’s best interest, economically, to negotiate non-exclusive
licenses and have multiple recordings distributed).

b ?fpnsiop_Part 3, supra note 42, at 208 (statement pf_]uhn Schulman).

70 g Revision Part 1, supra note 48 and accompanying text. R
Slons \fgm”“”)‘ CormmrieHT Law Revision Parr 4, 8811 Cone. 2o SE%-- F_l ';llil")‘“l;“
(C(‘)nn.nM; ComMENTS on PRELIMINARY DRAFT FOR REVsED U.S. CommIGHT Law b t:)
the recq, Tint 1964) [hereinafter Revision Part 4] (statement by the RIAA in ()Pl{‘)‘h:’cmrd-
ing of n“"?‘endau;m_ of the Register of Copyrights that the compulsory license for

{ &m_Slc be eliminated from the Copyright Act). "
el wf !C{_ 3L 414-17. “The RIAA position . . . is that elimination of [Lhc lcdo?elﬁd o
Eos cotlllw. d threaten the existence] of many manufacturers; and it “nu. o e ibie
intere%t " I; growth of monopolistic practices which would K be comnu: Bk
sory licensi, at4l4. But see Lee, supra note 20, at 219-20 (stating that suppor -:ctiw‘ il
Mtho O8Ing swear it lowers transaction costs and prevents _mopnpohsur pr o
72 g, nd manufacturers, but it may in fact have a negative impact on compe

5‘:‘ %;‘::}(;r:gﬁz:{; ¥ mprt]x nolte et 1?8 t the public
n completely again abou ,
Eompany i hav o oo e e ol b ecredin 1t 1
' It would go to such extent that if a vocal record of a work “Cr!tlh(' 7
obody else could make an instrumental record of that work, anc P

interest . . . if a recording

. (seed be deprived of that.
78 sﬂ’}::m of Isahelle Marks, Decca Records. Inc.).
. a lusive
{2 here is no Godgiven right to authors and composers (0 bave (0 T
Bt to their recordings. This is a congressional grant governed =
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dustry failed to explain \«'rhy government regulation of 0
sic was a more pressing issue of public interest thap for Pular
art form, such that it required a price ceiling.” “Moreoany Othey
one says [compulsory licensing is] in the public in,tEreS‘;er{) Every.
body can prove it or disprove it. When [the recording ; Ut ng.
doesn’t] like something, [it says], ‘It’s contrary to the pugb]l.n(%us
est.” When [it likes] something [it says], “Why, that’s i, thlc ey
interest.” But nobody has been able to prove it."7 € public
The RIAA argued the compulsory license had to be -~
because the threat of an industry-wide monopoly might resurfalé1 ?
authors were allowed to grant exclusive licenses,” and such 5 ;r;f
matic change would cripple the music industry.”” The RIAA fir
ther argued that the recording industry had thrived for fifty years
under the compulsory license system and no real evidence was pro
duced by the Register to support such a drastic change in the wy
the music business is conducted.” “It seems to us that you should
maintain the status quo under which the record industry has pros
pered, unless you can show reasons for changing it.””

interest . . . and nothing is said in this piece of paper about the effect of the
repeal of the compulsory licensing on the public interest.”
Id. at 58 (statement of Ernest S. Meyers). “The compulsory license statute epab!cs these
various renditions, and different styles, to go before the public for the public t0 make
decision.” Id. at 69-70 (statement of Clive Davis, General Counsel, Columbia Re.cort::)-
74 See Revision Part 3, supra note 42, at 225. “I haven’t heard, in all this dxscqssao? :::;:
why it is in the public interest to put a maximum price on this particular SPC(?“;M?M
erty as contracted to other forms of property—all of which are regulated under
laws . .. ."” I4d (statement of Mr. Zissu).
75 Id. at 228 (statement of John Schulman). X
76 See Revision Part 4, supra note 70, at 426. “IC]OP)’“'gh[_P“)F’mt‘zirs oy terms. &
out for an exorbitant royalty rate or perhaps refuse to issue a license ur} er any i
“The possibility of securing exclusive licenses [from composers] clear
tendencies.” Id. at 437.
77 See id, at 426, “If this procedure were to be changed, “[I}n an ared
thrown into chaos.” Id. But se¢ Revision Part 3, supra note}42, at 255-]]6 bargaining |:r0",TI
thousands and thousands of musical compositions are ava;lable g .I; (Sw[cmenl of I
of most authors to exact outrageous prices just doesn't exist . . - - &
Karp, Authors League of America). n 9, suprd
78 See Revision Part 3, supra note 42, at 230. But sec Reviston Par; 1 of money fror? .
And 1 fail 10 see why if [the recording industry has] made a }0 (me, that st
[compulsory licensing] and you've been able to do 1t fora lon‘gﬂ might be you .
fies the position. I think if you've made a lot of money the ans :
ought to be satisfied; you give the other fellow 2 chance: jurab?
fd. (statement of Irwin Karp, Authors League of America). Yemikoﬁ' (fﬁ o™
79 Revision Part 3, supra note 42, at 230 (statement of Waltet record iMdU)
Records). The author of this Note finds this argument made k.fy- Lhi revolting ' iy ot
pletely without merit. It is a well settled principle of law that, l];[i:nry . I lz;lh‘ nﬂﬂ
better reason for a rule of law than it was laid down in the time OfBETG o ant !
revolting if the grounds upon which it was laid have vanished [ong, poth of;’%tud"ﬂf
simply persists from imitation of the past.” Oliver Wendell Holmes: . Blﬂisdfl > ool
Hanv. L. Rev. 457, 469 (1897). The economic analysis supplied BY 154 ipat he g e
the recommendation of the Register in Revision Part 1 demO“s-chde anished
fear which created the need for a compulsory license had long s

ke

the record i
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3. The Compromise of 1964

Some compulsory liCCI:lSCS are developed as a political com
romise between two lobbying groups. In 1963, three altcmau've;
1o the compulsory license provision were submitted to the Senate
Subcommittee of the Judiciary.®® Alternative A suggested a com-
plete extinction of lhe_ compulsory license.® Alternative B re-
tained the compulsory license, altered the royalty rate and, for the
first time, codified the adaptation right.®* Noticeably missing from
this alternative, however, was the present limitation on adaptation,
meaning that the adaptation may not change the melody or funda-
mental character.®® Alternative C suggested a compromise be-
tween the two camps by granting authors an exclusive right to
mechanical reproductions for the first five years of the copyright
term, with the compulsory license available five years after the
copyrighted work’s distribution.**
Alternative B received the largest amount of support® De-

what reasons (besides the clearly selfserving ones) do the recording industry truly have?
Indeed, the compulsory license provision of the 1909 Act was, “an anomaly caused by Con-
gress responding to the antitrust fever of the day” and should never have survived the
revisions of the 1976 Act. Schaffer, supra note 56, at 24.
80 A1TERNATIVE A read in pertinent part:
SOUND RECORDINGS OF CERTAIN NONDRAMATIC MUSICAL WORKS.
The exclusiverights . . . to make a sound recording of the work, to duplicate . . .
and to distribute . . . shall be subject to the wansitional provisions . . . [the
present law would continue in effect for five years, then the new act with exclu-
sive rights in sound recordings would become effective].
ALTERNATIVE B read in pertinent part:
SOUND ‘RECORD[NGS OF CERTAIN NONDRAMATIC MUSICAL WORKS.
The privilege of making a sound recording under a compulsory license shall
include the privilege of . . . making whatever arrangement or adaptation of the
work may be . . . necessary to conform it 1o the style or manner of interpreta-
Jti?_:EOf the performance involved.
RNATIVE C read in pertinent part:
%OUND RECORDINGS OF CERTAIN NON-DRAMATIC MUSICAL WORKS.
mhgjex.dUSi"e rights to . . . make a sound recording . . . to duplicate . . . fand]
& stribute . . . shall be fimited as follows . . . When under the authority of the
WNeT . . records . . . have been distributed to the public by sale or other
wansfer, any person sball, afler five years from the date the records were first
andm dbule_d, be considered to have, under a compulsory license, license t0 {ltw)ake
rec Uphc:_a[e, by any process, a sound recording of the work, and to distribute
3 Thg K,&lrdfuof it to the public by sale or other transfer of ownership. —
s INSTEIN LEGISLATIVE HISTORY PROJECT: A COMPENDIUM AND ANALYTIC .1\3.1;1 (;\J.m
lalman[gf LEADING To THE CopvricuT AcT OF 1576 §§ 11518, 201405, at
1 - James F. Lighistone eds., 1983) (emphasis added).
g S id. ar 18,
83 See id a1 1314,
84 See id. a 14,
85 gﬁe _id.
Tight ]a?\}li(‘)' makers tend to fall into three categories: tho
% 10 balance the interest of the public against t

eliey, 1
rOm'; exd‘j‘swe ownership is fundamental to copyright law, hut ais¢
¢ avai] = who believe intel

no d; E
d‘ﬂ“eren[ he same excC

se who believe the goal of mgr.
.bc mpvright owner; ,Lh"sc W (f
hut also see the political com
|ectual property

or

able in compulsory licensing; and those wh lusivity and vig

than real property and should be guarded with t
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e the recommendation of the Register apg artisy
a

luding ASCAP and The American Guild of AUthd\'oc'ac),
ors an

spit
groups, mc -
Composers, the lobbying efforts of the recording indy;
the compulsory license proved too great and a compronm, 10 regy;
be made.®® 15e haq y,
While Alternative B was the most appealing politica] 4
it was subject to attack from both copyright owners - usSollmo
recording industry disapproved of the increase in the Stau::[:) _
alty rate.®” Artist advocates cautioned that the revisipp o \:Y_ro)"
could give artists a copyright in a derivative work 88 Furth er:;“m
copyright owners criticized the unlimited adaptation right gml?tre,
to a compulsory licensee.® In a letter dated April 15, 1963 Philfid
Wattenberg suggested the limitation on the adaptation ,rightg"
This suggested limitation, along with the explicit mandate thy o
rangements made under the compulsory license provision shall g
be subject to protection as derivative works, was first introduced iy
the July 20, 1964 draft. The language of this draft and the present

§115(a) (2) are identical !
B. Problems with the Statute as Enacted

1. Constitutionality and Public Policy

In general, the retention of a compulsory license in the ab
sence of any overriding economic factors subverts the principlesof
copyright 1aw.? Indeed, it has been maintained by some scholas

. - . cors Ball § idde
(dead-set against compulsory licensing). The majority of policy makers faH]:\)l; Lf;‘n':’d i

category, “[t]hat is, although . . . generally. .. not inclined toward comp‘ o
specsi;alqcases they will conc%de a ngced for one.” Cassler, supra note 17, at 242-4. For
reasons, Alternative B received the most votes. See id ( dustry produce®

86 “Ag the prime beneficiaries of compulsory licenses, the record 1;1 - L
would not, and did not, allow Congress to alter the mechamcall comp:{l;t” ublishing
Rooks, supra note 24, at 269; see also Scott L. Bach, Note, Music, Rﬂflflf} : g, 300 (saind
Compulsory Licenses: Toward a Consistent Copyright Latw, 14 HOFSTRA L'bu; “drowned in 4
that the Register's original recommendation was favored by artists,
of protests from the recording industry.”). .

B7 See Revision Part 3, supra note 42 and accompanying text aliion?

88 “It seems to me, that so long as [a work made under th‘? c:»or}l); untess the ™
derivative work, there should be no copyrighl of any k.mfi in d;:lf a 207 (5L‘iltnlﬂ‘
derived with the express consent of the owner of the basic work- &
Herman Finkelstein, ASCAP).

89 “Technically speaking the user’s right to ma
limited so that the basic melody and fundamental characterl e
served.” Revision Part 3, supra note 42, at 444 (quoting from 2 1€
Wattenberg, a music magazine publisher).

90 Ser id. at 44445,

91 Compare id. with 17 U.S.C. § 115(a) (2) (2000).

Tpd
ficensti ¥ 8

. ore e

ke a melodic armngs L
ongnh il
of mresu rﬁitu‘d by POIP

sno an af
92 Ser Goldstein, supra note 11, at 113537 (arguing that by Rlacm)% “’p(;‘f:ij at?
an s

mechanism ¢

: : i i tive 3
on mechanical reproductions, the investment incen <5 of science

mined and the general purpose, to promote the progre
controverted).

5. Theh

MECHANICAL COMPULSORY LICENSING
! 299
that the non-exclt_lsw.e rlgbt granted in §115 is unconstitutiona]
Even if the consptunonallty of compulsory licensing is accepted
the greater question of whether or ot 1t serves the public interest,
and promotes the gene.ral g_oal of copyright protection remains un-
answered. The recording “}d“SUY claims 1o be the champion of
the public interest by asserting t'hat the compulsory license provi-
sion allows record labels to deliver the most popular songs per-
formed by a variety of composers at competitive prices.*® Several
scholars argue, however, t!lat compulsory licensing directly cuts
against the public interest® by creating a false price ceiling,% un-
dercutting the market,”” reducing the investment in new and dif-
ferent work,”® and ultimately depriving the consumer of the
benefit of new music.%®
Due to the lack of a clear, overriding public purpose, it is use-
ful to examine what the provision does in practice. Compulsory
licenses create a mandatory non-negotiable contract where the
property owner is forced to give virtually unlimited use of his work
in exchange for a rate he cannot determine because a ceiling is set
by the legislature. According to the current statute,’® no balanc-
ing test of the public interest and private property interest is em-
ployed in determining this royalty rate.'®" One would think such a

9001]

_ 93 See Schaffer, supra note 56, at 24 (stating that the compulsory license is unconstitu-
tonal); Cassler, supra note 17, at 287 (making a strong and sound argument that the com-
pulsory license is unconstitutional).
24 See supra notes 69-73 and accompanying text.
95 See supra note 75 and accompanying text.
. 95 See Raoks, supre note 24, at 272 (describing how artificial price ceilings undercut the
investment mechanism by reducing the recoverable amount in the marketplace). )
i 97 Ser id; see also Balekjian, supra note 67, at 380 (stating that compulsory ticensing
““‘;‘;-S ¢omposers opportunities and outputs).
o See supra note 79 and accompanying text. .
¥ Ste Rooks, supra note 94, at 272 (explaining that one possible consequence of
5’; sory hcensmg is a reduced differentiation among works in the markrtp!arc): Bale ue
lf'(;')’ note 67, at 380 (arguing that the public cannot enjoy the benefits uf a free mar &')7-
Us CROYi’ty rates are now fixed by the Copyright Arbitration R().\“.IIDZ P-_lllcl (Ll\gl!) Lf
cr'c;iu"'A. 88 801-808 (2000). The CARP is given four objectives: to maximize a\.nks ltliqlh('
—— Ve works to the public; afford the copyright owner a fair return for his \_mrh.m o
prg(}iggm user a fair income; reflect the role of the copyright owner and user in ldf P‘;(i\e
effect e w'."h respect to their relative creative contributions; and Eupimas (h(; ::;:g the
Foyalty rage G industry practices. /d. § B01(b)(1)(A)-(D). In 1993, Congress ST Ty
; nfy rate should rise and fall according to the consumer price index, once a"‘m, The
Ury Oning the completely antiquated system of flat fixed rates. See Todd D. 5,‘:1“;},}" i
15 ‘%L:)lRal_mdk Anleooileggmg Provision: A Victory for M!mml :‘lrlub rm‘d Mﬂl fo |i{1uorL1
hice™ NT'L. L. 871, 382 (referring to the provision of the Code of Feder o
w2k the sliding scale, 37 C.FR. § 255.2 (1994). ired to weigh the
Public 1.11 ¢ the CARP is told 1o consider four factors, it is never rrqy{EP sl
meids 'nterest against the camposer's private property interest Tra efforts of the
Compe. the maximum public exposure to works weighed agaimst the ca::;t?; of Compulsery
Lm‘:‘;“”- See Midge M. Hyman, The Socialization of Copyright: The Incr
» 4 Carboz0 ArTs & En. LJ. 105, 107 (1985).

comr
kjian,

o e
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0

constitutionally questionable taking of private intellectyy ;
0

with public policy purpose on its fac:e must perform sop,
good in its practice. Unfortunately, it seems the only pup; Publ
the compulsory license brought was a political compro  goog
The continued use ofa statutor}f scheme in direct conflict Mise,to
constitutional purpose of copyright'®® “requires a more cOmv\nth :
justification than political expediency.” % Pelling

9. Relevancy of Continued Use and Economic Factor

It is debatable whether the cgmpulsory license is economicyly,
efficient. In a voluntary transaction, efficiency may be presume]
because an exchange would not occur unless both partes expected
a gain.”®® Forced transactions, like those under the compulsory};
cense, cannot be deemed efficient without further inquiry.
Compulsory licensing no doubt expedites transactions, but exped:
ency should not be confused with efficiency.’®” To deprive the par
ties of the benefit of a market transaction, some other econonic
factor should be present.’®®

In 1909, the threat of a monopoly was a real and sufficien
justification for imposing upon the rights of private conqaa.‘“’
The threat vanished soon after the 1909 Act was adopted, with the
birth of the recording industry.'® During the 1976 revisions, e
recording industry could show virtually no support for its argumett
that such a monopolistic threat would resurfac‘:e.‘“ The argume;xt
proffered by proponents of compulsory licensing, th.at aum?{fg“ig_
engage in monopolistic practices harmful to the mdustl')rdusivc
nores the fact that composers benefit by enternng non-exth
contracts to actively promote their works.'"®

///

102 S Cassler, supra note 17, at 255,

103 Sge Goldstein, supra note 11, at 1135.

104 Bach, supra note 86, at 393. .
105 See Lee, supra note 20, at 211. b
106 See id.

107 See Goldstein, supra note 11, at 1138.

108 Seg id.

109 See supra note 32 and accompanying text. —

110 See Goldstein, supra note 11, at 1137. 11 suddenly spring u?{ ot

111 The RIAA continually admonishes that 2 monopoly Wi S:r evidence 1 fe 1o, o
ately after the compulsory license is removed. But, no reas(_)“at of monope’ ln,mk’i‘ Rt
The RIAA seems to rely on the notion that there was 2 th:t ever since: > ° '

compulsory license has been staving off this continuing thre ing &4

Sl(l)ilzplll’t 4, supra note 70. e 71 and accmﬂpﬂ:; 4 'Pu\ylu’l].r
2 3. S ¢ G NoLE . . ] s

Ser Cassler, supra note 17, at 252; see also supr that since vt X

113 Se Revision Part 1, supra note 48, at 34 (arguing cant 1

’ ’ ok 10§ Sl g

benefit from multiple recordings, presumably they would se;:q action € (D:u' o0, 8

censes); Goldstein, supra note 11, at 1138 (stating that high L::) M Lce, supra”
licenses are undesirable to both the licensor and the license€):

A S B L gl
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1t is possible for monopolistic practices to Plague the musi
industry in the near future due 'to la'rgc corporate mergers .i]::
rather than the fall of compuls.ory llcc:nsmg. If this threat bccon:xes
2 reality, the proper rer.nedy 18 a].lsrun'by the Justice Department
ander the Sherman Antitrust Act.'! Similarly, if a repeal of com-
pulsory licensing were to create a monopoly today, the antitrust
Jaws could be used to combat the economic evil,!'¢

A final argument offered in economic support of compulsory
licensing is that it fosters cqmpetition. Section 115 afforded small
record labels the opportunity to compete with the giant labels by
releasing the same music.'"” This argument assumes that the pub-
lic, not given a choice, wants to hear the same music performed by
different artists. Furthermore, compulsory licensing “may tend to
discourage competition, as a small record company cannot get the
full benefit of a hit song because a large record company may fol-
Jow immediately with a recording of the same song by a more out-
standing artist.”''®

In practice, the mechanical compulsory license is economi-
cally inefficient. Consumers, and not the Copyright Arbitration
Royalty Panel, are best equipped to determine what a product is
worth.'® The license is premised on the fatuous presumption that
the public benefits by everyone behaving in a like manner."* No
justifiable economic rationale currently exists to support the con-
tinued usurpation of composers’ freedom of contract.

§r€p§aling the compulsory license would allow composers 10 monopolize their works by
e‘??ng Public access, but such a practice is not in the composers best interest).
* While the number of existing record labels seems high to a casual ubserver, the fig-
1&1‘"@ 1s misleading. Most well known labels are owned by a parent corporation. Thre ughout
B 1970s until the late 1990s “The Big Six” (Warner, EMI, RCA/BMG, Polygram,
major/ lllr‘l)wersal and Sony) reaped virtually all the profits of the music iufElslr.y,'(‘;wueld lll:rt
Chased?’ ?ls o held_ the most profitable artists. In December :)f l'fH;.,DL ll“:.':nn: }{lxu,
BOARD DO ygram, leaving the Big Five. See Campletion of Pf’!”'""””ﬂl’vmm“[__ ;n‘ e
seeme:j Jec. !2, 1998, available at LEXIS, News Library, B:llboa»rd File. ln._ el lllld I ""c‘cd
Plans 1mm1_nenl that the Big Five would shrink to the Big l‘our? as Warnetr 1{;5'{[’!? 2o
Mo -2cquire EMI. See Feds to Scrutinize Warner/EMI—FTC or Justice Department Will Re
18 g E ILLROARD, Feb. 12, 2000, available at LEXIS, News Library, Billboard File.
116 ypyman Antitrust Act, 15 US.C. § 1 (2000).
d‘“’elc»pml ¢ the antitrust laws did exist when the 1909 Act was dI b
Stud m;rztn:‘at“sfg Congress to discount their use as a possible
A e 18, at 190. -
11 ¢ Lee, supra note 22(?, at 219; see also supra notes 70 and 72, and accompanang i
Sor: supra note 20, at 220.
120 o ;‘j at 218,
k= iti : v, MARKELS AND
Tion 256, 29;.lg§2(11 é;g;n;g Daniel, ORR, PROPERTY, MARKFI

{rafied, the infancy of their
solution. Se¢ Blaisdell

ext.
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8. Statutory Language
a. Disparate Treatment of Different Arrig

When a composer publishes his music, the compggiy:

the composer are subject to the compulsory license, a}; ilglon ang
poser is left with no control over the genre or the quali €ty

music, or over who records it. This provision separates COtY of t
from all other “creative artists, such as writers, painters anrgpﬂsen
tors, who are given exclusive control over their Crea‘i’om fscul

full copyright duration.”'®! Within the smaller realm of n?r the
works, sound recordings are treated differently than Con?m-}
tions. 22 If a composer only issues the work in printed, Sheet-nf)?
form, it is not subject to the compulsory license. But, if the ([mlf_
poser wants to fix his work in the form of a sound recording, he
loses all control over who may copy it."*> Most frustrating il
disparate treatment of different composers under this provision,
Purportedly, the compulsory license gives the composer a fair re
turn on his creative role in the cover artist’s recording.'™ In fag,
different composers have varying levels of skill, accomplishment,
stature, and public acceptance.'® It is questionable policy to deter
mine a single fair rate of return when the public places such varied
and subjective values on different composers. “The compulsory l
cense generalizes the value of every composer’s work at a singk
rate, ignoring individual achievement and barring free

negotiation.”**®

b. Inconsistent Language

The limitation on the adaptation right u
logically inconsistent in today’s world of popul
ing the plethora of musical genres, it is quite p
forming to a style or manner of performance,
character of a work will be changed. For example,
tempo electronic dance arrangement of a soulful, p e 1islene;

. . ¢ rk has on
changes the meaning and impact that wo i strument &

nder § 115@3) 8
ar music. Consider
ossible that ift €
the fundamer

Imagine a dance version, complete with electronic! , 1 retald
mixed beats of God Bless America.'? Even if the m€l© )
dis?*

121 Bach, supra note 86, at 398. Asion allow® mo¥

122 See Balekjian, supre note 67, at 382 (holding that the c}lﬁ?"hﬁ{\:‘;‘: 0P
rate treaiment among of owners of musical compositicns, which 13
the public access policy); see 17 U.S.C. § 602 (2000).

123 See Bach, supra note 86, at 398.

124 Spp id.

125 See id, mrlin."":ﬂS

126 J4 be noted that Irving

€

127 Tnvin Berux, God Bless America (1918). It should
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one could easily argue the fundamental character of the patriotic
pallad i altered. Yet, the f)nly changes made in the work were
{hose necessary (o conform it to a performance style. Three exam.

Jes of how this statutory mnconsistency has affected composers and
their compositions are expounded below.

gartori and Quarantotto composed a song entitled Con Te Par-

. 9 128 =

siro (1 Will Go With You). This work was made popular in the
United States by Andrea Bocelli and Sarah Brightman singing Time
10 Say Good-bye as a tn'!_)ute to Henri Maske.'® This piece could be
classified as a semi-serious work, not fitting squarely into the realm
of popular music, given its instrumentation and “art song” quality.
Under § 115(a)(2), a cover of this work was performed, recorded
and distributed.®® The performing artist, Donna Summer, trans-
formed the semi-serious composition into a dance track complete
with synthesizers, drum machine, and a voice effects processor.'™
The reflective, romantic nature of the original work was lost in a
fury of electrified, un-original, pulsating beats.”* Such uses of mu-
sical compositions are not only artistic travesties, but also insults to
composers.

Another example of the tragedy and offense caused by com-
pulsory licensing lies in the popular song Torn, written and origi-
nally recorded by the band Ednaswap.'® Ednaswap recorded the
slow moving, gritty and heart-wrenching ballad twice before it was
scheduled for release on their album “Wacko Magneto.”'M Ednas-
wap’s record label decided not to release Torn as a single, and the

with John Philip Sousa and Victor Herbert, were staunch critics of the lack of any mechani-
;a.l reproduction rights prior to the 1909 Act. Sousa and Herbert “complained that manu-
acturers of music rolls and talking-machine records were reproducing part of their brain
and genius without a cent for such use of their compositions.” Henn Study, supra note 23,
at 3. Tt is doubtful two-cents was enough compensation for the non-consensual reproduc:
uon of these artists’ creative genius.

128 AnnRea BoceLLs, Con Tp Partire, on Rosanza (S.R.L./Polydor B.V./ Phillips/Insieme

130 . 3
It should be noted that while there is a formal process in place to invoke § 115(a) (2),

nl?st(;n; in the industry bothers to follow this complex and ume Aconsuming pro(‘f:dur;:
ists “:u_; a privately owned intermediary, The Harry Fox Agency. will partner up c:}):‘?isa
litde cq fecorded songs and negotiates a fee for the use of the song. Ho?vc\n;lr. ; ;iu\(Jn'
ceilin nsequence. An author will never receive a negotiated fee h1_p;her_th‘m'r ::in ory
tice segecgamd by § 115. For a detailed discussion on how music licensing wor p
Don. himan, supra note 24, at 13 n.55.
You (Sonysc Summer, I Will Go With You (Con Te Part
139 “Ony/l{:olumbla 1999).
horsnr. 1 [version] toally kicked the true meanin out of Con
Visirgsgl;;zbmon' Album Rﬂi‘fw& at hiep:/ /amamn.c(?m/musir,/ con_te_!
133 DNAS&&GOT(‘}) ki Island Records 1997)
, Torn, s neTo (Islan 97). ) o
4 In[‘?r\ficw with jOt:Z;:r'lﬂ;i(gci};:’?lC; glezi((,: Vice President of Radio Promotion, Jive
» in New York, N.Y. (Feb. 16, 2000) (on file with author).

170) (remixes), on 1 Wi Go WiTH

Te Pariiro. . - the beats are
. pam'ro_?.hunl (last

Recor,

R
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their copyright to BMG Publig,hing.h,,5 i

lsory license provision, another Tabel
s named Natalie Imbruglia, arranged a5,

for the waiflike model, and the song Egt@m

Came

version of Torn !
hit.'®¢ Ednaswap hated this cover; Anne Preven, the vocal; 1
) 18t an

joint author, writes very Personal ml.}sic and never inteng, i
song to be performed in Imbruglia’s manner.1®” gy g
§ 115(a) (2), Preven and artists like her have no say in the mnde,
and Preven’s talents, along with her cowriters’, go ﬁrfli“ﬁ;
unrecognized.'*® ; y
Perhaps the most appalling attribute of § 115(a)(2) is exe

lified in Madonna’s cover of American Pie.'>® Written in ]g’jlﬁ
folk artist Don McLean,* American Pie became the anthem for,
generation,““ a work that would survive in the annals of popul
music as one of the greatest songs ever written. In its origing
form, the song was eight minutes and thirty seconds long, repre
senting an homage to Buddy Holly, Richie Valens and the Big Bop
per, but also a lament on the current trends of popular music—
tribute and 2 social commentary all in one.'*? Madonna collab

band wransferred

e gy
81
Australian actres Bhed 5y

FT OF THE MIDDLE (BMG/RCA 1998). Despite bitg

reviews calling the cover, “[a] bit of innocucus radio fodder. .. 'nfﬁcali\'(‘: of the drjﬁ:
pop in Imbruglia’s stateside debut,” Weekend at Home; The Latest in Music, dea" A
ATLANTA J. & Const., Mar. 12, 1998, at 6E, available at LEXIS, News Library, Eﬁ:nﬂrk
Archive News File, Imbruglia’s version spent ten weeks at No. 1 on the Mm(m]]t;,a;d b
Hot 100 Airplay, BiLLBOARD, July 25, 1998, available at LEXIS, News l‘,n'hmry. Brk o
137 As a business partner and personal friend of the band, Mr. Riccitelh '»plOR ; 'be oot
of Ms. Preven and Ednaswap. See Interview with Joseph Riccitelli, m[ﬂ‘a n‘m‘tfﬂ-’g “eir
expressed by Ms. Preven is not uncommon among COMpOsErs. Mu.r}y dl;}!'hmﬂ““wq
are imbued with a piece of their soul, European countries recognize i fmulrf viotae ¢
and protect cerlain aspects of works from alteration because an alu:m(.'ll?? s pape.
author's “moral rights.” The issuc of moral rights 1 the scope © et

i8 bieyanc feory license P°
ever, moral rights should not be taken lightly. It was the US compulsory United 567
coupled with our failure to recognize moral rights, which preve

135 Sep id.
136 NATALIE IMBRUGLIA, Tomn, on LE

nted the
. . 8 1m

from joining the Berne Convention for nearly a century: See Beme i(';;r,':,(,‘:.u(;nm‘
o Act of 1988, Pub. 1. No. 199-568, 102 Stat, 2853 (198%). The 2 The
the Protection of Literacy and Artistic Works was mnrh_ulcd in ks s nclurting ¥ it
secks 1o protect the rights of authors in their artistic and literary ,W(:lin(rt“ seent i
musical arrangements, and scientific designs. The Convention r_'ﬁ' ~(he US. (g’
through multiple revisions, The Berne Convention was _i-\d"l.mc :(); protect e "’;;' 4
1988, Tt was affected by an international committee of nations 1 for the l“","; 8l
authors in their literary and artistic works. See also Berne (.unw:'"“”‘ i o U N*
Literary and Artistic Works, Sept. 9, 1886, as Jast revised July

138 *These gilted songwriters deserve all of the credit, in my
¢ S0 Triind, at Calendar page =

’
o 1
opinion: for
¢ el

Torn.” Simon Glickman, LA, Times, Feb. 22, 1998, N
News Library, Entertinment Archive News File. g 11 Mor®

139 ManoNNA, American Pie, on Tk Nuxv Best THine: Music FRO! .
(WEA/Warner Brothers 2000). s lq,‘.”

140 DON MoLean, American Pie, on AMERICAN e ((1_‘},“"[ Record® )

11 S McShane, supra note 4. 100 cul vl

142 See Jan Michaels, Clive King and Patrick Humphries: 1
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red wnf} producer W‘"fim Orbit to create a shorter, more com-
mercial—fﬂendly version. The arrangement shaves over three
minutes off the original, and adds “an electronic dance beat and
distant background vocals from actor Rupert Everett.” While
Madonna is an extremely talented, successful and original artist
this arrangement is “blasphemy to a generation . . . straying B
afield from McLean’s simple arrangement.”* The social com-
mentary and nostalgic element of the original are lost in the trans-
mogriﬁcation to a dance tune. The fundamental character is
arguably lost, although the melody is retained.

The above examples are condoned and even encouraged by
§ 115(a) (2). During the copyright revision process, several critics
of the proposed Alternative B'*® prophesized the inherent dangers
of the adaptation right and its limitation.'” Even the RIAA recog-
nized that the adaptation right needed more clarification than the
tentative draft offered.'®® Yet, no clarification was ever made and
no standards were created.

The only guideline offered in all the legislative history, aside
from the limitation itself, is that the arrangement should be rea-
sonable and not distort, pervert or make a travesty of the work. %
Based on these guidelines, parody is seemingly impermissible'™

(London), Feb. 21, 1998, available at LEXIS, News Library, Enterainment Archive News
Fl]}:-‘w! aiso McShane, supra note 4.
o Sez MADONNA, supra note 139,

145 ;”‘?haﬂc' Ju{:m note 4.

i 4. “For me, [American Pie] got me interested in the music busincss. Fwould place it -
in the top ten songs ever written. I fecl the cover is unbelievably nonchalant, no passion,
n?.,im;,“"’“ at all.” Interview with Joseph Riccitelli, supra note 154.

147 D” supra note 82 and accompanying text. ) '
ovetbi ":_;"H as far back as the Henn Study, policy makers cantioned against lhr( use of an
tion i"arl_ éda[,"m"‘" privilege. *Whether or not a compulsory license to record a compose
Tt 112) icitly includes the right to make necessary and proper arrangements and i!r:u’..—
54, On .”}'\('h a right of arrangement, require clarification. Henn Study, supra note 25, at
sion .I(',e_ lternative B was introduced, several artist advocates spoke Out against the })l.nn:-
"'ddi;a] thal‘)vzv-('!_[ully submit that this is a dangerous provision because, um!m that plu;;l.\l;ns,
i mn:lu u‘nu)m‘\ can be made to the material detriment of ﬂ:l(’ work.” Revision '..'r ;‘,
10w far [‘;“?1, at 217 (satement of Julian Abels, MPPA). Questions were abio r.n:rr. .1;’":
arrangem ; P”.V"(.'g" extends and what uses a manufacturer was allowed to make o

1487¢,, E:l'. See id. at 232 (statement of Mr. Kellman),

149 gy, H l‘-‘lm”n Part 4, supmanate 70, 81 43, . frafted the current
i LR, Rep. No. 94-1476, at 109 (1976). M. Wattenierg, who drafted the curon
Provision wig Yasic "“‘lf’(hf nr.ul fundamental character w;un'('d llu‘l A comyg ry
and that som 10ut any limitation would allow sacred and serious w
taste ome arrangements would inevitably stay “heyond the limit AR,

-+« making burlesque and. . salacious versions.” Revision Part 3, supra note 42,4t

FVC[ . "
¥en the RU\A 1 3  the shit o distort the
recognized 3 icensee did not have the T )

i vred a U“”l“'l“"y licens ven. See alxa Revision Part 4,

orks 1o be deses rated,
« of reason and good

Copyry, "
.mi,),{, fh" d work, But no definition of “distort” was ever ¥
(:n (l:.“" 70, at 430.
*ven the legislative history and current case law
b Hdl always alter the fundamenta
atry stated that Congress did not intend for the comph

t seems 3
d, Pro-
sarody

m p,mul\. andl fair nse, 4

| character of & rnp\rigim'cl work. indec

Par“(ly woL
fsory license (@ conet |

fessor'p

g
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under the compulsory license, but what else? The guidel
distortion and perversion are not contained in the C()p ;
they are undefined terms from the legislative history, Mgh[AfE
“fundamental character” is never defined in the S n,O‘"eOVer
How can an author, performer or judge determine Whgn
damental character has been altered if no one knows wi,
mental character means? It has been the policy of the
Court not to question what is art.'®! So long as the work me

threshold of originality, the Court will not enter any Subjec&[,s the
terminations as to the artistic merit or value of a work 5 | rf g!e.
absence of any written standards or guidelines for judges the"e
herent risk of arbitrary and capricious decisions based on ’an inlci:
vidual trial judge’s personal, subjective tastes in art -
exponentially. Absent any legislative history or case law on why
distortion and perversion are, an arbitrary standard such as “I knoy

the fan.
at fungy
Supreme

it when I see it”'%® could easily arise. Vesting unelected officials

with unbridled discretion to determine what is distortion of an
subverts general principles of judicial review. Moreover, such an
undertaking is one the courts have already expressly refused 1 2
sume.1%* Does Madonna’s cover of American Pie distort the origind,
or is it simply in poor taste?'®* More importantly, if the coutt does
not question what is art, who decides these questions of distortion
and perversion, and what should be the standard of adjudication’

4. Inadequate Remedy

Unfortunately, the above questions remain unanswered b

cause it is futile for a copyright owner to raise them. The only rem

at all. Interview with William Patry, Professor of Law, Benjamin
in New York, N.Y. (Feb. 8, 2000) (on file with author). However, $
there may be instances where satirical performance could be govered }l;}
sory license. See Charles Sanders & Stephen Gordon, ‘Stranger in Par ; m'gQO} (ciong
Law of Musical Satire, 1| ForDHAM INTELL. PROP. MEDIA % Ent. LJ. 11,32 L= )
Rer. No. 941476, at 109 (1976)). + the law © 0
151 “J1 would be a dangerous undertaking for persons trained Q“W 1 i v D aldsr
tute themselves final judges of the worth of pictorial illustration. Bl“‘sw“ as :
Lithographing Co., 188 U.S. 239, 251 (1903). Since this se'mmal ca-ﬁids 1o what condt
position of the Supreme Court not to make subjective value judgments sl
tutes art, : nolding ¢ se
152 Ser Atari Games Corp. v. Oman, 888 F.2d 878 (D.C. Cir- 1989) ( . tivity nee 6‘l.t:;l"v
colored blocks in a Pong game copyrightable because the Jevel of creatit, fey ol
minimal); accord Feist Publ'ns, Inc. v. Rural Telephone Serv. Co. Inc. % i
(originality is the touch-stone of copyright; the level may be low, ing}
158 Jacobellis v. Ohio, 378 U.S. 184, 107 (1964) (Stewart, J., CONCWTI e pow
Stewart was attempting to set a “standard” for pornography, 1t 1s easy mordly repte
sonal tastes of what an individual judge finds aesthetically pleasing. Of

bl&f“f figure into such a vague and subjective standard.

i See Bleistrin, 188 U.S. at 251. . :

55 See Interview with Joseph Riccitelli, supra note 134.

[Vol. 195,
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o afforded 2 copyright owner il.'l this situation is a suit for
eey .~ ement.!%® Generally, in a suit for copyright infri
infringems i ¢ 3 pyright infringement,
the plaintiff bears the burden of proving that he owns the copy-
sight, that the defendant hfid access to and copied the work, that
the defendant’s use was arl Improper appropriation, and that there
isa substantial similarity })etwecn the original and the alleged in-
fﬂ'ngemem-m In potennai abusgs of the compulsory license, a
laintiff would have an extraordinarily difficult time proving the
third prong of improper appropriation. The plaintiff would be re-
uired to prove the defendant’s use violated the express adapta-
sion limitation of § 115 (a)(2). However, composers would be at
the mercy of a trial judge’s subjective determination of whether the
adaptation distorted, perverted, or parodied the original.™* It is
often thought that judges would use this broad discretion to con-
strict permissible adaptations under the compulsory license. But,
since judges are not trained to adjudicate art, they have tended to
lean far in the opposite direction of expanding what is permissible
cither in terms of originality or fair use.’®® The true fear is that
judges would never find an adaptation made pursuant to the com-
pulsory license to be an infringement, thus rendering § 115
moot. ' ‘

In the 1963 hearings, the RIAA recognized that the existence
of infringement suits centered around a violation of the compul-
sory license provision.'®" “There have been occasional reports in
the trade press of litigation based on the claim that an arrange-
ment mutilating the original work constitutes an infringement, i.e.
that it is outside the scope of the rights acquired under the statu-
tory license—but no such case appears ever to have been brought

is6 : . : e ;
Theoretically, if a work made under the compulsory licensc did distort or pervert the

original by changing the fundamental character, the copyright ownet could bring suit be-
fore an infringement of the

cause the'use under § 115(a){2) would be invalid and there!
(‘;g);ngh[ owner’s exclusive rights under § 106. See 17 U.S.C. §§ 501-503 (2000).
el Stf CralG Jovee ET AL., ComricuT Law § 8.08, at 61820 (4th ed. 1998).
With no stawtory definitions or guidelines, 2 plaintiff would be forced to rely on the

suggc_lt_we.l“dg’rnents of the trial court. e AT
Games l():be copyrightable, a work need only contain 2 _modicurln 01’_ crcaum).f !dr()lgv
Judges b orp. v. Oman, 888 F.2d 878, 883 (D.C. Cir. 1989). Considering cases (: rpm“ i
par(g)d ave recently expanded the fair use doctrine t@ encompass more musica orms e
Y, where they consider musical parody valid criticism deserving of protecton. ©

160€rs & Gordon, supra note 150, at 12. dicially recognized Ser
iciall red. |

Wide latit ; ady been ju
Co ude for compulsory adaptations has already beetl UG Al
v G ot o sl v P08 L . 125 199 0479 48
1969) ne. v. Apollo Records, 360 F. Supp. 32 (S.D.NY. 1069), aff'd, 418 F. e =
o E(holdmg that Latin arrangements of the smnd‘alds Five fm:}xlugoﬁfsu;r{ow R e
provisig;s).A e Smiling, and Lazy River were permismb}c under the comp

181 .
See Revision Part 4, supra note 70, at 431.

ST
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(o trial.”1®? Since that tim_e, gross violence has been
against countless COMPOSILIONS ur}der the protectiye iosmmiue q
compulsory license, but no infringement action has € of
ceeded to trial. One possible reason for the lack of g riever i
suits is the difficulty and cost in proving that an infr, en emep,
occurred, weighed against a lucrative settlement Offer_g men‘; hag

C. Possible Reforms
1. Removal of the Compulsory License

The notion that compulsory licenses are employed ¢, .
artists’ rights when a new technology emerges no longer sé’ Ote
the use of a mechanical compulsory license for soung rgfg::
ings.'®* The phonograph (or any other form of sound recordy, )
is no longer “new technology.” Congress chose to protect sougd
recordings as works in the 1976 Act, thereby protecting authoy
rights in that form of fixation.'™ The other justification for limj:
ing the exclusive rights of sound recordings by retaining the con-
pulsory license was that it offered a political compromix.
However, political compromise at the expense of artists’ propeny
rights was unwarranted.'s® Artists’ rights should be more equly
balanced against the recording industry’s interest and the public
interest.!5®

Originally, the mechanical compulsory license was enacted o
protect the recording industry from monopoly during the yearsof
its infancy.!®” The record industry no longer needs the protect
from monopoly'® or the economic boost of a compulsory scheme.
In fact, the recording industry saw its most profitable year e‘cf‘ne
1999.1%° It seems only equitable that such a thriving industry shar

__————_—__’____—_.——‘

ing i o
icensing is used 10 at

162 J4
163 SeeLee, supranote 20, at 209 (explaining that compulsory ! have not
modate author’s rights when exclusive rights in a2 new technology
established). . o of expression ™
164 All works of original authorship fixed in any tangible medl“‘l’; ot mater of €
known or later developed that are protected under the general su ji sound reC
right. See 17 U.S.C. § 102(a) (2000). The 1976 Act expressly enumeriet of )7L
as a work of authorship. See id. § 102(a)(7). Therefore, the e“:l"s“c[ed unde
§ 106 apply to sound recordings. For a list of the exclusive rights gran!
sul,tggz gotc 12. e
ee supra note 102 and accompanying text : doctA™™
166 Sep Hf»:rnan_ supra note 101, a,_plo (sgum‘ng that unlike [heff?jl]rc‘flflho[' colnpu‘»“)”
balances the public interest against the private property interest 0% T
licensing resembles an unwritten, forced contract). ;
167 See Lee, supra note 20, at 225 (noting that compulsory h“’.r jr
time when the recording industry and antitrust laws were 19 ol (dhe
168 ey id; see also supra notes 115116 and accompanying T, oughtt o
169 1n 1990, the market for recorded music peaked at $7 5 billion, up 65
decade, that market value has steadily risen to $14.6 billion it 255

nsing Wes de
\fancy)

[V()], 19‘1285'
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— of its proﬁts with the' creative minds behing the music by
abolishing the compulsory license and allowing authors to negoti-

ate freely.
a. The Harsh and Cold Reality

Unfortunately, the compulsory license will not be completely
abandoned. The recor'din.g ilndusuy has relied on this crutch for
over ninety years. While it is douhtful that the abolition would
cause the RIAA's prophesized chaos,’™ a massive restructuring
would be necessary because compulsory licensing is now ingrained
as an industry custom. Although custom alone is not sufficient to
support the continued use of the license,'” the lobbying power of
and the resistance to change by the recording industry is suffi-
cient.'”? Authors and their advocates could never match the lobby-
ing power of the recording industry;'™ therefore, authors’ rights
under the compulsory licensing scheme continue to suffer.

The only real chance authors had at removing the compulsory
license arose when the United States joined the Berne Conven-
tion.'” European countries viewed the U.S. mechanical compul-
sory license as a threat to an author’s moral rights, because US.
copyright law contains no offsetting provision to protect the integ-
rity of an author’s work.'” In a stealthy move, U.S. negotiators
“found” the protection of moral rights in § 115(a)(2), easing our
adherence to the Berne convention.'” The language, “but the ar-

alone (between 1998 and 1999). See Don Waller, U.S. Record Sales Reach New Record, athup:#
/dailynews.yahoo.com/h/nm,/ 20000221 /en/music-sales-1.hunl (Feb. 25, 200) (on tile
with author).

170 See supra note 71 and accompanying text (dewiling the RIAA's predictions of the
°ﬂ$“ removing the compulsory license would have on the indusury).

171 S a ; ‘ ) .
The grounds for enacting the compulsory license have vanished into 1h(n air, vet the
be persuasive evidence, or in

recording industry clings to it as custom. While custom may . ‘
: for a rule of law. Se Holmes,

Some cases an affirmative defense at trial, it is not jusufication
mﬂ.’;‘ note 79, at 469,
= g;e .f:pra note 86 and accompanying text.
e i )

174
‘% The lack of a moral rights provision coupled with the brc

Artists proved to he a great obstacle in U.S. adherence to the -
QBII(J:Igé)man‘ 7?"3 Um'g(ri Stales and the Berne Union: An E\'lﬂ.!r.il'lf Courtship, 3 ] 1. & Tl“s“i r:(lu
their 8) (noting that while many European states have incoporated moral rig (;me
doeg ;glt:’)}‘]nght laws pursuant 1o Article 6bis of the Berne Convention, the United 3

1rg, Ser s esmosponding Wil 1
Tigh Seel7USC. § 115 (a)(2) (2000). Really, U.S. copyright law docs not !n'nl:-(‘!)n:;‘»r-:‘x
u%b’u of music composers in any way. The Jimitation on arrangement v)f-.h‘ ll.n‘:.:'_l:i."m;l
of mlguouﬁ and easily circumvented. The European countries who sought l,;b: rclr m-ln_ifnl
com; oral rights allowed U.S. negouators to “find” moral rights under § 1:.;‘«:;1‘“ P‘tl‘hcrr
forcpmm’sc after winning the argument to ban the jukebox provision L” 5 e
uses moral rights were never truly “found” and Europe knows that the Lnd rn '
310 recognize them. For the full tex of 17 US.C. § 115 (a) (2), sec upre 1

yad license granted 1o cover
Berne Convention. . .8,
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rangement shall not change the basic melody of fundamg
acter of the work,” equaled .the US payment of lip SerVinta]
moral rights doctrine. Considering the intense internag ce
sure to repeal or amend the compulsory license and ((;)na] Pres
failure to succumb to it, it is gnlikely any pressure from, (:ingfew‘g
supporters of authors’ rights will ever be successful in repeal?mes i
compulsory license. ing th,

2. Reforming the Existing Provision

Since there is little hope of removing the scheme Cor
should consider reforming the existing license pro\:isio;,. Fin re
the definition section of the Act,'”” Congress could articulr::' :
standard by which to judge “fundamental character.,””s Bmea
seen in digital sampling cases, such an undertaking may pr’oji
problematic.”‘-’ A quantitative approach to defining fundamengy
character disregards the individual value of every composery
work.’® For example, altering six measures in the verse of a piece
may do less harm to the fundamental character of original wort
than altering two measures of the hook.™ 3

A second option for reform would be to create guidelines de
fining distortion and perversion. Currently, there is no case law o
distortion and perversion apart from the standards set in parody
cases.’® Congress or the courts should develop a standard of what
distortion means under the compulsory license provision in order
to avoid arbitrary and capricious artistic judgments by trial judges

177 See id. § 101. £
178 Id. § 115(a)(2). . ; i U
179 See §]'vlobert Szymanski, Audio Pastiche: Digital Sampling, Intermediate Co@-mﬁ, r;’ [ﬂ;" Ii(’:;
UCLA Enr. L. Rev. 271, 295 (1996) (detailing that the effect of samples vancs FeC Lo g
based on which portion of a song is sampled and the notonety of the S‘aml’.me i
artist, therefore, free negotiation rather than a compulsory licensing Tregt .
needs of composers and users).
180 Sp¢ Bach, supra note 86, at 398, “yalue” 2pp
181 In digital sampling infringement suits, courts have adopted [‘? right Musi Lid ¥
stead of quantitative approaches to determine liability. See Gl‘aﬂfd, pﬂgat {he misapP”
Warner Bros. Records Inc., 780 F. Supp. 182 (S.D.N.Y. 1991) (hoh mgrjginal work)-
priation of even a short sample can infringe the copyright of tberq of the entrt ™
assumption that any material taken which equaled less than six 3;;3 179, ac 300
would not be an infringement is erroneous. See Szymanski, "‘f”“h'folc ever ngl'f-‘“'ddl
182 A no infringement actions under 17 US.C. § 115(2)(2) >':th€ Pamdlf’! “7'%#_
 trial, the only judicial standards on distortion come from €ascs whtcfampbcll v AR
copyrighted work is challenged under the fair use doctrine. Set’r ctors would “‘E ol
Inc,, 510 U.S, 569 (1994). In Campbell, the Court stated that fourlh«:: cﬂle’i ght dwa;h[
in determining “fair use” i.e. permissible, non-infringing use of tare of the fUH‘T:(_
heen made: (1) the purpose and character of the use; (2) the B804 whole e
work; (3) the amount appropriated in relation to the copyrighte 4 work. /- & -
the cffect upon the potential market or value of the copynightes 4l parody ‘h(h naf®
these standards for fair use do not solve the complexities Of,".mwxa"]:im!l"““ an
dards nonetheless, and they provide a starting point for judicial €
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of course, t© develop a body of case ‘law, a suit unde
would actually need to proceed tf)_mal. Perhaps th
tant reform ?vould be to make litigating an infrin
compulsory license cost-effective for an artist.

r§ 115(a) (2)
¢ most impor-
gement of the

3. Other Compromise Options

For a moment, set aside the fact that tremendous lobbyin

ower of the recording industry makes concession to aulhorsg'
rights in this area nearly impossil?]e. Now is an excellent time,

.ven the recent €CONOMIC prosperity of the recording industry,'s
to adopt John Schulman’s Alternative C proposal and grant exclu-
sive sound recording rights to composers for the first five years,
after which a compulsory license is made available.'"™ If such an
idea, after implementation, proved economically efficient and ben-
eficial to the author and the public, it could permanently replace
the current mechanism. Finally, there are several ways in which
Congress could draft a non-compulsory provision that encourages

ublic access while allowing composers the benefit of the free mar-
ket.!85 Private parties could use the well-established substantive
laws of contract and property to negotiate the most economically
efficient alternatives among themselves. Unfortunately, Congress
and the recording industry have become too comfortable reaching
for a quick and easy solution in compulsory licensing. “By reach-
ing so quickly for the compulsory license solution, Congress effec-
tively foreclosed experimentation with possibly more efficient
private alternatives.”!86

CONCLUSION

The past justifications for implementing a mechanical compul-
sory license no longer support the gross usurpation of authors’ in-
tellectual property interests. Developed under a threat of
monopolization when antitrust laws were in their infancy, the con-
Pulsory license scheme has been allowed to exist far past the time
\?'hen these fears vanished. The continued reliance on comp_u}sory
llCen.s ing forces composers to be discriminated against as artists by
d_epn"iﬂg them of Constitutionally required exclusivity of copy-
night protection.

As it exists, § 115(a) (2) allows cover artists (o take advantage

183 o,

e sufn—a no: . 12 :
18 te 169 and accompanying text. . ~mative C.
; gﬂ' supra note 80 and the accompanying text referring to Alternauve
186 8; alekjian, supra note 67, at 390.
OKs, supra note 24, at 270.
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s work with virtually no recourse left to the .

right granted to COVer artists unde, Oliging

istent with the limitation that ¢he aEhe Do
T

T ang e
Wo

mposer’ .
_ The alteration

" s |ogically incons
g ot change the fundamental character of

iven the vast spectrum of musical fge;lares in e.:x‘isten(;e today
B iquatedness and inadequacy o P PIOVISIOn is clearly g
A e by the current “hits” of Donna Summer, Natalie Imbr, l;s—
and Madonna. _ - 8l
The compulsory license provision should be repealed o

written to give COMPpOSETS the same treatment given to othe, re.
thors by allowing them to negotiate freely the terms of the l]seall%
their works. Ultimately, the composers, the recording industry ar?d
the public will benefit economnically and artistically under j f,
negotiation provision. Composers will no longer be the pariahs Oef
the author community, cast out in a raging sea of unauthorizg
non-consensual uses of their works. The recording industry will bé
forced to negotiate, but it is in the interest of all parties to keep
these transaction COSts lpw. In time, the public will receive 3
greater number of diversified and original works when the crutch
of compulsory licensing is cast aside.
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