A\MENDMENT TO WORK MADE FOR HIRE
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INTRODUCTION

opyright ownership of a sounc‘l recording can prove to be in-
luable intellectual property. Typically, when an mdivic%ual’s as-
qels are threatened, efforts to protect these assets are anticipated.
This is specifically what occurr.ed after recent amendments to the
aorks Made for Hire” doctrine of the Copyright Act of 1976.!
This note explores how record companies have utilized this doc-
rine to try to extend the life of the copyright ownership of artists’
sound recordings. The note further explores the relentless efforts
of the artistic community to stop these practices.

First, this note discusses the extent of the works-made-for-hire
doctrine as it exists under the Copyright Act of 1976 and its recent
amendments. Thereafter, this note analyzes the scope of the
amendments and opposing arguments. Finally, the conclusive re-
sults and proposals of this note follows case law and eventual ac-
tions on the issue of sound recordings as works made for hire.

I. CopyricHT LAw AND THE ‘WORKS MADE FOR
Hire’ CONTROVERSY

Under the Copyright Act of 1976, exclusive rights are initially
granted “in original works of authorship” to the author or authors
of such works.2 These works include sound recordings, among
OlersS However, in the exception of a work made for hire, “the
“mployer or other person for whom the work was prepared is con-
iSI ffr?d the author for purposes of this tile . .. .™ Esser}tially, an
- didual who creates a work made for hire does not retain owner-
P of the work
Whep work made for hire exists in one of two situado;ls. Flllst:

ent at?l ¢mployee prepares a work during the coprsg oS e;nnpd ).;
WOrk’th e.work is considered a work magle for hire. §cd én-
at1s specially ordered or commissioned from an ndep
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the Copyright Act, an author ma i
clusive transf : Y lerminate an exclusiy
; transter or license, other than works mad o Toney
ning t}-urty-ﬁve years from the date of executio(1 tfrm‘ i, b
mcludmg sound recordings as a categ o e gran? By
the amend : X gory of works made for b
o ndment effectively strips artists and/or producers of i
;1% t to terminate copyright ownership in the record co(r)nlil;“
he subsequent effect is that the record company remai hp :
ight owner for the life of i : et
yrig e life of the copyright. Consequently, the incen
tive to create new works is diminished because the author canno
be sure that he will one day reap the benefits of his work.

II. AMENDMENT AND ARGUMENT

As this note will demonstrate, the 1999 amendment would
only prove to benefit the recording industry, and as such, it was the
Recording Industry Association of America (“RIAA”) that brough
about the change.'® Interestingly, the amendment was passed vith
no discussion or debate on November 29, 1999 in an appendix tt;;
completely unrelated appropriations bill.! I’El;vas p.lace(’i un(l:l;”v
heading labeled “Technical Amendments, which are !
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9001]
2 do not change the law, but rather help to clarify with
jhose that clling, grammar or punctuation.'® Additionally, the
changes ! ) associated with the amendment was the

" isJative history ;
only kglidfrom Senator Trent Lott. Senator Lott introduced the
jatemen that because sound recordings have been registered in

pill noting

e Copyng
i amendm

ht Office as works made for hire, this was only a “clarify-
ent” of statutory construction.'* Obviously Congress
nderstand the implications of the amendment; nor did
for the criticisms and arguments that pmunted against
them became extremely cumbersome. Summarized, critics con-
¢ d that the amendment was 2 substantive change in the law
‘c"gc by the RIAA “to offer protection to record companies who
El:veeincyrcasingly sought to gain ownership of artists’ identities and
intellectual proper ty-”"’
Once the amendment became law and the artistic community
pecame aware of the change, the Recording Academy (“Academy”)
immediately took action. On May 25, 2000, Michael Greene, Presi-
dent/CEO of the Academy, along with other members of the in-
dustry, testified before the U.S. House of Representatives,
Subcommittee on Courts and Intellectual Property, to inform Con-
gress of the impact of the amendment on the artistic community
and to stress the importance of a “conscientious and fair debate™ of
the issue.'® The Academy belied all arguments that the RIAA made
to defend the amendment.

ing
did not U

[he RIAAy

A Artist Termination Rights Should Not Apply to Sound Recordings

lenn;}:;imm[- significant impact of the amendment is on an artist’s
artits o <;n rights. Congress afforded these termination rights to
copyrights tCOPYTlght protectfon.dewce. Artists often assign their
time whep, 3} recolrd companies in e.:xchange for a record d.eal ata
rights alloy ae value of their wox:k is um.ieterml_ned. Termination
6 e)‘{ecmim:”quts to reclan:l7 thel'r Cf)pynghts thlrty-flve years from
Prove its valge OA[fhe grant.'” This timeframe permits the work to
benefits of his. ter thirty-five years, an artist may ﬁnally reap the
work. If, however, sound recordings are given work-
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to protect.?! Yet when multiple authors do exi
. & '
b it e Contraciat oo o, 44
testified at th out any claims to ownership.?2 As arist She ']unom
the May 25, 2000 hearing: “We give the r oyl Croy
our work to exploit for 35 years. Like other authors ‘fco}rld labels
able to reclaim our work as Congress intended.”?s » WE ol

B.  Sound Recordings are Registered with the Copyright Office as
Works Made for Hire

The RIAA contends that record companies often register
sound recordings as works made for hire.?* Nonetheless, this regis
tration is not the determinative factor as to whether a work was
created as a work made for hire.?> A sound recording can onlybe
created as a work made for hire in accordance with the two-pron
test set forth in the Copyright Act. Artists are generally unavare of
this practice because they are often not'providcd with n():ff(;fr
copies of the registration.*® Even the nglstel“ of l}'wl ((2[;‘\]?; .
fice, Marybeth Peters, maintains that, the (,o'pyf{g nin acceptis
not necessarily look behind the face f)f a},r‘zl?apphc‘u.l:){:c comes der
a registration as a work made for hire.”*” Thus, 1

u(.'l'l
work other than @

18 See id. (stating that termination applics “in the case of any
made for hire”).

19 See Greene, supra note 10.

20 See id.

21 See Moser, supra note 10.
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23 Fy, supra note 15.

24 See Greene, supra note 10. .
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if; il(?c’}‘xi;;cl Rudell, Artists Groups and RIAA Discuss
N.Y.LJ., Aug. 25, 2000, at 3.
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at the 1
]Cnt, w

| dctermina‘i(’n rests with the courts and the written
1al d€

; here oneé exIsts.
-eel
agre

qound Recordings ar¢ Routinely Given Works for Hire Status in
oun

Recording Contracts

leges that it has been a customary practice in
stry to include work-made-for-hire clauses in recording
28" Such clauses, however, are often supple_me‘mcd by pro-
Copyright assignment in the atlternauve.z_g This fact
vidence that record companies are sufficiently aware
that these work-made-for-hire clauses are usually unenf(lrceable, as
courts have unanimously held that the two-prong test “cannot be

ally overridden.”® Despite this, many artists have no

contractu : : .
knowledge of these issues at the start of their careers. Young artists

just want to sign a record contract, and often at any cost. Thus, if
the contract provides that their sound recordings are works made
for hire, then this is what they may accept without question.** Un-
experienced artists may honestly believe this false representation.
In such a situation, the artist may prevail on a claim for fraud in the
acquisition of copyrights.®® This fact is another reason that record
companies should insert an alternative assignment clause. Conse-
quently, just as when a record company registers a work as work
made for hire with the Copyright Office, labeling a work as such in
a recording contract is similarly not the determinative factor.
Rather, the work must fall within one of the two prongs in the Cop-
yright Act to be considered a work made for hire.

C.
The RIAA also al

the indu
contracts.
viding for 2
may serve as €

D. I~/9V0und Recordings Fall Within Some Categories of Commissioned
orks as Statec? in the Second Prong of the Works-Made-for-
Hire Doctrine of the Copyright Act

The ) ;s
_RIAA s final argument is that four of the nine categories

of commigs;
lissioned wor
recordin - oned works could be construed to reference sound
ordings,

28 G G
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'htt;;v' 19, 146 (lggo{l o] C”f_’)’”ﬁhl Law: Applying the Common-Law Agency Tests, 40 U. Kan.
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A : .
Motion Picture or Other Audiovigy, ]
al Wq

contends t_hat

. _ 1 L
tinguish sound record; pran _language of the
s e Ings and audiovi Statuge
cording” is “a seri . Visual works 36 o diy
eries of musical, spoken, or other A
b

work . . . 37 o, .
Whereas “audiovisual work” i Wdigyig

consist of a series of r i ]
¢ elat worl
ing sounds, if i ed images . . . together with ks thy
I S 1tany...."™" Therefore, this definition ; o mpan
au 1ov151_1a1 work must include a visual COmponentlmPlles that g
work which accompanies this visual component doesali1 d the aygj,
a sound recording, but rather an element of th MOt constinye
Additionally, th ¢ audiovisual o
it lally, the court noted that § 102 of the Copyright Aq.
ists “*audiovisual works’ and ‘sound recordings’ as distinctgc;:[ .
ries of work’s f:nmled to copyright protection.”® This i exid:ngc(:
of Congress’s intent to keep the two categories separate.% Thys
d.etermlned by the court in Lulirama, a sound recording is ;10[
within the definition of an audiovisual work as necessary to bea

work made for hire.*?

2. A Compilation or Contribution to a Collective Work

It is also asserted by the recording industry that sound record-
ings may fall within either a compilation or contribution to a cob
Jective work.#2 An album could be considered a compilaton o2
collective work of which each sound recording is just one of marf
individual tracks that makes up the album.*® However, 10 bf;?"‘
sidered a commissioned work, the album must be andai.:fzim
collection of separately preexisting materials arr:mg(fnlﬂimll o
way that the resulting work as a whole constitutes an ori5

. . . 44 5

The same reasoning cou

34 See Greene, supra note 10.
35 198 F.3d 872 (5th Cir. 1997).

36 See id. at 878.

7 14 (quoting 17 U.S.C. §101 (1994)).
38 [4. (quoting 17 U.S.C. § 101).

39 Jd. (quoting 17 US.C. § 102(a))-

40 See id. i
41 See Lulirama, 128 F.3d allOS 78.
42 See Greene, supra note - -
43 Sze Rafoth, supra note 29, at 1043.
44 17 U.S.C. §101 (1994).
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9001] i, vocals and production are all compiled to make
The sheet rr:l;im’g Unless these elements of the song are preexist-
up? “whql"i powever, the sound recording cannot be considered a
ing mgte‘rla ) 4 work. Typically, most songs are “assembled to form
missiones ©g and the components are not meant to be distin-

i ra£ely- Moreover, recent developments in technology
ished sep2 d the number of individual tracks being downloaded
i Crt;astzmet strengthening the assertion that sound record-
; rlist in(iependently of albums.?® Therefore, “if [each]
ording[ ] [is] considered a unitary whole, then the al-
ot be a compilation, and the songs on the album cannot

utions to a collective work.”#?

sound Tr€c
pum cann
be contrib

3. A Supplementary Work

A sound recording may be a supplementary work if it is “sec-
ondary” to another’s work.#® A work will be considered secondary
where it is not the predominate recording in the work, such as a
“ample” within a song or a song on an another artist’s album.* In
these instances, the sound recording would be considered a work
made for hire as a supplementary work because the primary artist is
usually the commissioning party, and thus, the author of the final
work. However, without multiple artists, a sound recording cannot
be considered a supplementary work.

III. Barras v. TEDESCO

In_ Ballas v. Tedesco,®® the court dealt with the issue of sound
;e;:;?gllgs as works made for hire.” In this case, the parties made
pro ducﬁgt tht‘f plaintiff would pay the.defendant for the music and
right to srell;) S APt dls_c_(“CD”) in exchange for the exclusive
reached a f Celrtam quantities of the CD.>? The parties never
tered the WO“ll(a _Settlememﬁ?’. Nonetheless, the defendant regis-
sic.54 "I‘her:gafmth the COPY“_ght Office and began to sell the mu-
oncerning th ter, a ,Copynght ownership dispute ensued

8 the underlying sound recordings.?® Plaintiff claimed
45
See Rafoth, supra note 29, ar 104243,
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i oudell, Supra note 27, at 3.
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that the CD was produced at his re

made for hire.?® quest and wag
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b.ecause they do not fit withj
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ccordingly,

case law all seem to indicate that so
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IV. AMENDMENT REePEALED

Following months
of
moved the phrase “as a Soiggti‘gzgrz)f andfChallen
) rding”
E}*e amendment.®® The revised amendgmerr?tntlith
ire and Copyright Corrections Act of 2000,” was s; :
on October 27, 2000, almost a full year after the o:jg I;edlx'mo law
ment was passed.®® Essentially, this revision mllliﬁedg I}:a i
made to the works-made-for-hire doctrine in the 1999 ;nfed:ianges
g n
'fmd thus, restored the Copyright Act to its original form & Aclcr:;;l
ing to the. final proposal, the law should now be interpreted “sif
those sections were never enacted.”®!

8es, Congregs

T
e \/ﬂf)rks-nnad&foi
tled, “The Work fo;

CONCLUSION

This repeal, therefore, brings the controversy full circle. If the
entire issue stemmed from the ambiguous language of the works
made-for-hire doctrine, then what sense does it make to restore the
provision as it was before? The opportunity still exists to construe
the works-made-for-hire doctrine to include sound recordings
Nothing has changed that. Perhaps it is time for vet another

amendment to clarify the existing law. ' R

Congressional history reveals that copyright ow:lgsm eP[wo
sound recordings should be construed m'accordance r“[l;mocialf
prongs of the works-made-for-hire doctrne. A ;ey[(:]he o o
with the Sound Recording Act of.197162 declared, © e
not fix authorship, or the resulting own

ership, of soU! i
Jationsh!
but leaves these matters to the employment r¢

ings,

4] F. Supp. 2d at 540.
Hire and Copyright Correctd

56 See Ballas,

57 Id. at 541. 515 Act of 2000, Pub.

8 ‘ork Made for )
11: Stﬁf ‘?4(:{4 (c:diﬂed as amended at 17 U.S.C. §101 (1976) :
59 See id. - g
' ; ent O ctions
e 4 Oct. 12, 2000) (BT ered ¢
o1 146 Cone. Rec: SI0AE0 (M g (ureent 0" s
62 Pub. L. No. 92-13Y ;
Uu.s.C)
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9001 N
200 ) interests involved.”®® Therefore, another

nt to the works-made-for-hire doctrine
The amendment should simply state that
OT to be deemed works made for hire

the
bargaining” amo:gdme
“Clarifyin - osed.
pould P e e N
Sound recordings ¢
s
NLES>: 1 Jationship exists
O ent re . ’. . .
1) i‘;‘ ev‘v‘(‘f,fk Z::s created as a compilation or contribution to a
e C -
2) o work of separately preexisting materials, or
collectlvm work was created as a supplement to another’s work.
3) the existing doctrine, the recording

the
rhout any changes to :
. Wmm’ll cothinue to assert that sound recordings are \,‘vorl.(s
'“df[}zr hire e left available to the RIAA, it will
made .

If these avenues ar . .
fought a never-ending battle this

as if the artistic community foug k -
;e;l:lyear. As RIAA president/CEO Hillary Rosen stated, “[w]e si,ﬁ

from the beginning we did not intend to change the law . . .
Whether this is literally interpreted to account for the amendment
or the repeal, the RIAA has accomplished this exactly. It was.th'e
RIAA’s intention not to change the law. It should be the artisuc
community’s objective to see that the law is changed.
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