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INTRODUCTION

| am honored to be here today, and honored that you have
ivited me to become a part of what is a very distinguished pro-
gram. As everyone here knows, Cardozo has one of our country’s
finest intellectual property programs. Those of us in Washington
are proud to work with, and call upon, Cardozo’s resources. Marci
Hamilton, your IP program director, was co-chair of a United
sates Patent and Trademark Office (“USPTO”) conference this
vear, and just a few months ago Professor Hamilton testified before
Congress on some important copyright issues.

On our side, Lynne Beresford, our Deputy Commissioner of
Trademarks for Trademark Policy and chair of the World Intellec-
wal Property Organization’s (“WIPO”) trademark committee, was
aspeaker at Cardozo last year, and Justin Hughes from our office
wes his personal time to teach Cyberlaw at Cardozo, which I un-
derstand was one of the school’s most popular courses in the last
academic year. So, I am very proud to have an opportunity to con-
wbute to this cross-pollination of ideas about intellectual property.

I'want to start tonight by saying that within the past two de-
@des it has become abundantly clear to most observers that the
United States is making an important transition from a mature 1-
dustrial ang manufacturing economy to an €merging | el
Tepreneurial /innovation-driven knowledge based economy.. £

. Editor’s Note. This Article is adapted from the Eighth Annual Hﬁrb&ldziygh?zlu&
in Intellectual Property Law, given at the Benjamin N. 4
2000

h;‘ October 94, 9
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commerce, the Internet, and business method patents are basj

ements of this transition. And when T was approached (g 'iv\lt e}
lecture, 1 was pleased 10 be given the opportunity to di.\c.[‘; fhﬂm
So tonight, I will endeavor not only to talk about business "‘(‘t}:m"
patents and software, [ also look forward to discussing thejy lk)d
in the broader context of the intellectual property issues Ws flce
now confronting. e

Really, “An old debate for a new economy™ is actually 3 vod
subtitle of this talk because it summarizes almost all, if not ;§; of
the burning questions in intellectual property today. The inu-xi(.,:
tal property system, while retaining basic principles, is also d\:
namic, constantly evolving to respond to changing “‘"'"mlogieg
changing social norms, and changing business practices? Thcsc:
changes most often take the form of court decisions, internationa)
treaties, legislation from Congress, as well as new or revised proce.
dures at the USPTO.

When any one of these changes touches off a policy debate, it
is almost always about whether the intellectual property system is
drawing the proper balance between two policy goals—the two pil-
lars on which the whole system is built. The first is that economic
incentives are needed to get people to invest in the development of
new innovations, creations, and information. In our society, we
provide those incentives through copyrights. patents, and trade
secrets, as well as special forms of legal protection for semiconduc
tor masks, plant varieties, and the like. Some call these rights “mo-
nopolies,” but that’s too strong a word, with its own inherent,
negative connotations; what is really granted is a limited property
right, a property right whose economic value will be determined by
the market, not by government fiat.

Balanced against this need to have incentives to spur crea
innovation, and investment in information, the other pillar of the
intellectual property system is the need for new works and inver
tions to be distributed as widely as possible, subject t© maintaining
effective incentives for the works and inventions to be create : I“l
the first place. When a group of people disagree about unrlh’&;f';i
property policy, they almost always disagree about where 10 Y:)n
the line, how to achieve the optimal balance between disuibut®
and incentives. ety of

Livity,

¥ : e var
That's why tonight I want to talk about a whole _‘“g some
hanges i » intellecnhis A e b some exciung,
changes in the intellectual property system-—sc ar inform¥

mundane—to see how they will impact this debate, ©
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[ OVERVIEW: Tue USPTO AND

A. AIPA

0 agency of the U.S. Government has to rcspo.nd to the full
Nof\f;r society’s technological changes more quickly than the
Other agencies are not u.nder constant pre.ssure.to Xg—
ir computers; other agencies, like the F ooc} a-nd Dfug Ad-
pinistration (“FDA”) or the chieral Trade Comm}ssxon ( FF C")s
have the option to master specific new technologies or business
practices. At the USPTO, we don't have l_hat luxury. Every paterft
aplication that arrives challenges our existing knowledge—that’s
tewhole idea of a patent being for “new” and “non-obvious” inno-
wions.* Needless to say, the “new economy” has compelled us to
implement dramatic changes in our agency. The raw speed of

rchnological change has forced us to innovate in every respect.
Many such changes were realized by the passage of the Ameri-
Z:\slex;'gmolrslProtection Act? (“AIPA”). The transformations we
hmcenaﬁ]]ay :}:: II)JeSrIf’TO 'us a result of that !aw are manifold, bl.ll it
s A tc{)rrnn:uxc_ef_ Based Organization aspect that gives
s of the U“he}; smbl[;;‘m 1,cam reform of the day to day opera-
from a regyfar govcr;xr(ncC : llllcilleclual property system. Changing
Bion” hag freed o 1 nl:ﬁa]ge ncg to a pcrff)rmance basc'd organ-
v €Tcan businesses s jn 0llg 1e same kinds of _practices that
Mation age. Ty, f‘-‘c{ ! rder to compete effectively in the in-
"_‘ﬂhn'g about the we now enjoy full autonomy in decision-
% in areas sychy ;L:I}])agdeme,m and administration of our opera-

e Usere are other su;:s[geu,'ng’ personnel, and procurement.

Pateny PT . For examplean:\‘iﬂ Chang(fs that AIPA has brought to
g PPlications s PA provides for the publication of
*“ Change thyy will } €N months after a patent application is
have a great impact on our internal opera-

range O
LSPTO.
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tions.> These published applications will be electronic ap,
searchable. Because patent applications represent the ¢y
of any technology, what this means in practical terms s
cations will likely become the predominate form of prior arg
by examiners.® This will help us in ensuring that high quali }lsed
ents are consistently issued. 1y pat-

But notice that the publication of patent applications aff
eighteen months also affects that fundamental balance between ter
centives to innovate and dissemination of information. These l;;
lished patent applications will disseminate vast amou;mp of
technological information even before the patent system issues ap,
property rights in the form of patents. The published applicationg
will help companies determine where they should invest research
dollars and, to some degree, avoid the problem of “submarine pat-
ents,” patents that are issued after a long examination process and
threaten to slow down or unduly burden an industry that has al-
ready grown up around a set of innovations. The law also protects
the published application through the grant of provisional rights,
actual damages for actual notice of infringement of a published
claim.

Another critical aspect of the pregrant publication that is espe-
cially important in the debate over business methods is the possibil-
ity of additional art finding its way to the examiner through Rule
99,7 either in paper or even on Internet sites. Another important
feature of the recent patent law reforms® is new reexamination pro-
visions. We now provide for optional inter-parties reexamination
for reviewing patent validity, allowing third parties to parlicip{ltc
fully in reexamination proceedings. This is a change that will give
us the chance to respond to new prior art, overlooked or un?vaiia-
ble on first examination. Although, considering today’s topic, Ird
like to mention that since we've broadened reexamination, there
have only been three third party requests in Class 705,” the group
responsible for technology and business method patents. .

Partnering with private sector, a point I'll return to later.(l:
another significant part of the AIPA initiative, and 2 vital comp

d full text
lling ed o
that aPpgli.

5 See 35 U.S.C. § 122(b) (1)(A) (2000).

6 Ser id. § 102 (e)(1).

7 37 CF.R §1.99 (2001). ity Claim

8 Set, e.g, Scott Erickson, Patent Law and New Product Development: D?f{\(’;’}‘,.’gﬂ Com
Basis Make a Difference?, 36 Ast. Bus. L. 327-28 (1999) (discussing the 1992 AQSCD
mission on Patent Law Reform).

9 See Class 705, United State Patent and Trademark Offi 7
www.uspto.gov/web/menu/busmethp/class705.htm  (Jast modified July 27
statistics as of June 2001).
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row 3t U f the ways in
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Theeare I f the new economy. Our organization 18 simply

dig demandfn?ich as any other business would in this day anfi
aalth reforr;l:ve been affected by the Internet and the possit?ili-
‘e'o;v:é(i(riiiiierce. We, too, see that if we want to.cgminue havmg
ilhe: best intellectual property system in the world, it is our responsi-

bility to recognize the realities of the future.

B. Globalization

Those are some of the ways the intellectual property system is
changing domestically, but “e-commerce” is one of the points on
which we are focusing today. Before we get to a specific topic like
business method patents, we should talk about some of the broader
lgal wends being fueled by the Internet and the rise of e-com-
:l:sicrib The broader legal trend spurred by the Internet can be
sescribed by the same word used to describe real world commerce
i the past twenty years: globalization. While in some quarters a
Porative term, in the case of the legal syst “gl l;ll' ation”
s the need o doyels i legal system, “globalization
"—ranging from (. Op international norms for all kinds of
1o the s 1. h'e protection of personal privacy to contract
Order to megg mg;“’: ich national courts exercise jurisdiction, in
o Wit the technolrga'nd; of the globalized economy."’
W years, we'ye seen gical and commercial advances of the past
g:‘)peny in trade trea?igsunpre_cedented integration of intellectual
by ;s [afOur Years alone il};sractmes, and agreements. For example,
W Treaty, 1 the P seen a total of five treaties: the Trade-
atent Law Treaty,'? the two WIPO Copy-

F Chr
e "3 GRrer W. Rudolph, Giopasi
’ Iy, B

S : . )
3 gnty, and M : A Conceptual
g r CREION AFr. 395, 398 (1998) (stating that
a8 sk refers to structural and other changes manifest in
€in’s Ng, KAV E_»)Q%%emles largely beyond the domestic sphere™).
rrealies/ip/index'h > available at World Intellectual Property Organi-

tml (last visited Aug. 6, 2001).
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right Treaties,'® and the Hague Agreement on Industyj
All are hallmarks of the trend towards global IP inte,
this trend is continuing. In December, the USPTO yw;
another Diplomatic Conference to negotiate a treaty
the rights of audio-visual performers.'® The Protection of
rights is particularly relevant because, in the digital crao
former’s image can be altered and exploited in ways o "2
they have no control or involvement. We also continue
the Madrid Protocol,'® which will streamline trademark
In the fall of 2000, we were very close to ratifying this .
once it reached the Senate it was caught in the crossfire ovel
“Havana Club” dispute, a trademark disagreement in\'olvinr lfle
Government of Cuba. However, when the United State: S
able to join the Protocol, a U.S. trademark owner ma
register its mark in any of the sixty-five Madrid countics
single application, in English, in the USPTO.

Operationally, our Office and IP offices around the world

have also responded to globalization. Our embrace of automated
systems, for example, is not only about improving service. I's also
an acceptance of the fact that at some point IP offices will cease to
be independent units only equipped to deal locally with IP righ;
they will instead become smaller units of a greater whole as econo-
mies become increasingly service-based and need an integrated IP
network with which to work. This is an exciting concept. The po-
tential for almost instantancous, global protection of intellectual
property rights through harmonization and automation is a reality
that would revolutionize the way IP offices conduct business and
the way we view IP rights entirely.

We are on the right path; electronic filing of patents have be
gun, and we already offer electronic filing for trademarks and im-
plementation of on-line systems that allow our customers to check
on the status of their patents and trademark applications, or trade-

Practice,

e

LM, 1047, avadable at World Intellectual Property Ovgan

¥ May L= June 2, 2000,

iration, www.awipodnt/treaties/ip/index himt (last visited Aug. 6, 2000 LM
I World Intellectual Property Organization Copyright Treaty, Dee. 20,1996, 36 Lk
63, arailedle at World Intellectual Property: Organization, www.wipa int tredtes

dex.himl (last visited Aug. 6, 2000); World Tntellectual Property: Oyganation h!‘llh“*::l
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. Z;Zar to me that we need to see a sul)smn..uve ]pd :u“
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helping spur innovation and, thereby, improve the well being of
people’s lives."
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Il GreATER APPRECIATION OF IP IN DEVELOPING COUNTRIES

We also see a greater appreciation of intellectual property in
developing countries, Again, this is another place where the new,
lgl:t:‘b;\l cconomy provides a stage setting for the old debate about
““d-p::\ptt;\lm“']'“_‘“ between incentives to create new knowledge
The Tl‘ild(th(l)»‘u\:(ll :\\;.m(‘l: 'lll\f‘(‘((l‘l‘(‘d distribution of knn\\'lv(lgﬁ'.
(TRIPS") ““(1\;i1~(-\\ 4 »‘\[.)f; s of lnlcllc.ct\u\l Property .»\g.nwfnu‘m"'
twal Property P"“l;‘(‘l‘i«\\( ‘fl“ll\g‘CA)\\‘l\(l‘l(:s 50‘11311)1‘0\1' lh'cu‘ n\.u“\lvc-
Riagon, g g1 :\ \\ part ot. _ll.\mr Joining the World Trade

the early days of TRIPS, many people criticized
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this as “too much” TP protection“.—that ime!]ecmal Property Jyy,
would stifle growth in developing countries and would 0n]s
amount to royalties checks being sent from €conomically poor, )4
societies back to U.S., Japanese, and European Companies, o

But that view is changing—changing rapidly in the last feyy
years. In their desire to move away from economies grounded iy
unreliable commodities and their concern that they not be left be.
hind in this new phase of economic growth, leaders in many devel.
oping economies are increasingly recognizing the important role
IP protection plays in economic development.?? Serioys, empiri.
cally based economic studies have now shown that properly cali.
brated intellectual property rights—again, properly ba];{ncing
incentives to create with the need to distribute information
widely—have positive effects on a developing country’s €conomic
advancement.?®

The USPTO has been committed to assisting countries to im-
prove their intellectual property systems. We have sponsored re-
gional conferences in countries like Senegal and Kenya in order to
teach and learn from foreign governments, governments that are
equally as committed to bringing their IP systems up to speed.
We’ve met with the top leaders of IP offices throughout Asia, in-
cluding China and Vietnam. In the last two years, we've sent ex-
perts to provide technical assistance to Egypt, Albania, China,
Namibia, Nigeria, Botswana, and Uzbekistan—just to name a few
places. Very recently, we sponsored special symposia on intellec-
tual property enforcement, one in Washington D.C., which was
geared toward our trading partners in the Western Hemisphere,
and one in Thailand, where we partnered with WIPO. Of course
we can still do more. We have to make a promise to all developing
nations that we will support them in their efforts to create a strong
intellectual property rights system and, in doing so, contribute t0

21 See, g, Eric J. Schwartz, The Impact of Technolovical Change in the Canada/U.5. (‘.”'?”"L‘
Protecting and Exploiting U.S. and Gaeted Intellctual Pmpm’g-tAbmall in o Techiologs :l:.lg
Changing World Economy ~ A ULS, Perspective, 95 Cani-U.S, LJ. 97, 102 (1999) (commenrs
that the most important part of the TRIPS Agreement was the addition of enforcem
standards in Articles 41 through 61.)

a2 conomit,

Ll Sff.dt-l‘g,leffrey Lax, Note, A Chile Forecast for Accession to NAFTA: A Process 'l’/! ‘/) “ ?’1 909)

84, and Environmental Harmonization, 7 Caroozo J. INT'L. & Comp. L-?/, o joining
idate

(discussing that, among Latin Ameri i e i and!
; . erican countries, Chile is the prime cand
Lht;é;\orlh American Free Trade Agreemem). ' P | Teck
ol Yg; Robert M. Sherwood, Human Creativity for Economic Development: Patents fz"]'{; ¥ evel-
&, ON L. Rev. 351, 359 (2000) (noting that the economic developme - Nectual

OPing countries i ; atithe 3 € ntell
Pﬁ)p%r:y), tries is largely a function of the availability of protection for
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ButI think that there are some “atmospherics” we have to rec

ognize too. The innovations we are dealing with lgday' are almost
uimaginable, and that people assume the unzmagznablfz must
therefore be unmanageable. Not too long ago, a concept like the
Internet was unimaginable. Genetics, an unexplored terrain.

So people have become concerned that our government,
tough the USPTO, is ill-equipped to handle the special concerns
l}lese unimaginable creations have spawned. Will we stifle innova-
i‘l‘;;‘mafhwe try to protect i[-? Will we kill competition even as we
e eXp:rtu":: ét!rehencouragmg a leCl:‘SC marketplace? D(? we have
s in any ego andle these inventions? .These are serious con-
Oty fiter)] SOmy, but even more so in the United States, a
dream. Y built upon the ideal and ideas of the American

Let
Matter a:s ;::Z touch upon the controversy surrounding subject
¥ho thinj at ntabiligy. Plainly speaking, there are many people
bHSiness on e}])f‘tenm ShOUId. not be issued on methods of doing
ﬁled businegs Syste:net’ thatis, on computer and/or network-ena-

;must e un dersg é)cri Processes. My view on this specific ques-
OUrPatem stem specig lI;Ia brqader context. Part of that context
atent System hag cally designed to absorb new technologies.

Me tida] , responded to wave after wave—some small

Am?é:?cmn for fgg::of new technologies. It has provided pat-
S €Conom;e new technologies without seeming to slow
Methog S}I:T()gr.ess. Would the people who oppose pat-
3o, 5 patem()ppmg on the Internet also have opposed, a

Oon a cash register, since it is just a way of
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using a machine to do a well known activity—addin
prices? If we have no empirical evidence to show lhatg -
tard progress in a particular field of endeavor, then sholiﬁt(;m'm 3
presumption, as a matter of policy, be in favor of providin ,n e
protection? In fact, the evidence is that our patent s ste& i
lates research and new products; one only has to cy(\)mm §"mu‘
United States biotech industry with that of Europe.2t FE axhe [h-e
has been demonstrated that expanding subject mauér andrt her,‘ B
troduction of new products based on these changes is son\[* ;_m.
that our IP system, with its flexibility and ability to’ada t [u i
technologies, is well equipped to handle. i 4
The‘second part of my answer is not a policy perspective, buta
perspective on the law. Today I want to say this regarding business
method patents: the USPTO is following the State Street d(‘fi;i()nﬁ
and accepts the patentability of business methods and software, In
the State Street decision, the Federal Circuit concluded that § 101 of
the patent law does not encompass an exception from palc.nml)ilily
of “business methods.”*® Since the Supreme Court decided not to
review the State Street decision,?” that is the interpretation of the law
that the USPTO must follow.

Now let me say that we are not hiding behind the robes of the
Federal Circuit judges. It is not just that State Street is law, it is that
the State Street decision is a reasonable and proper interpretation of
§ 101's statutory language.?® Section 101 states unequivocally that
“[wlhoever invents or discovers any new and useful process, ma-
chine, manufacture, or composition of matter” may obtain a patent
if he or she meets the standards of novelty and non-obviousness.
There is nothing in the statute that says methods of doing business
should be excluded.® If an Internet-enabled method of seli®g
widgets is a “new and useful process” and it meets the law’s 1e-
quired levels of “novelty” and “non-obviousness,” it is appropriat®
matter for a patent. ]

Now the USPTO’s job with business method patents, vith

; : . o can 10
all patents, is to issue quality patents—to do the best W¢ can

24 See Michacl J. Malinowski, Legal Deoels - Globalization of Biotechnolo® and /I:‘P;ﬁ:'
Health Challenges Accompanying T, 60 AL, L. Rev. 119, 12324 (1996) (notin (hat !
ish biotechnology industry is not as developed as that of the United Sl.uci); s (Fed. Gif
1992;) See State St. Bank & Trust Co. v. Signature Fin. Group, Inc. 149 F.3d 1368 ¢

26 See id. at 1375.

27 See State St. Bank & Trust Co. v. Signature Fin. Group, Inc., 5
(denying writ of certiorari).

28 See State Street, 149 F.3d at 1372.

29 35 U.S.C. § 101 (2000).

30 See id.

25 U.S- 1093 (1999
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- issue only when the innovation is useful and
i Jation to all that was known before.
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ensurc on-obvious mnr 2

and including our own, about business method

0 yadd e8> Concemsi,y the office, we launched a Business Method
h 2000. The program is explained in great
which, of course, is online.* This initia-
tion guidelines and a business meth-
k on fostering

in Marc
Action B r White Paper,

il in OUT ™ ;
gve included revised =

o roundtable, anoth:;r example of our wor

rships with the private sector. .
amg of the components of our revised procedures for business
me[hogepatems is that we have instituted a se_cpnd-level rc.?view of
Al allowed applications in this area by an addmo'nil examiner be-
yond the Primary Examiner signing the case. ThlS second pair of
eyes” will be very helpful in ensuring the quality of these patents.
The USPTO has also doubled the size of end-product quality re-
view sampling of these applications.

On the issue of genomics, there are also few brief points that [
need to make. One, under United States law, and this is identical
to our position on business method patents, gene patents are al-
lowed. When the USPTO issues patents on genomic inventions, we
g;a::’:bow‘“g Pfsfedqnt set by the U.S. courts, specifically 1980’s
Patcmsaiﬂny tck;‘?se, whflch firmly esta.bhshcd d)e.leimmacy of gene
™o, the USPTOCa(S{e Or @ new strain of bacteria.™ A;ld, number

SPTO is not in ﬂ?esbn(‘)‘t issue patents on raw gmmc’ (lala.. The
demand actun] e :" usmeyss of issuing patents on this basis; we
Sandards applied to ion. We can look to history and see the same
&S One of my fay numerous other naturally occurring chemi-
life a5 5 mold )’b vorite examples is penicillin—originally starting

» DUt eventually generating an entire generation of

Patentah)
4§ € antibioty s, o .
Mportap, oucs. This is just one obvious example. But it's

t for
0:15. een consigee?]r;le\,\tf’ u“derslan.d that the USPTO's approach
m“°Vati0n; and- e follow United States patent law; we insist
S are meg g1, e W_Ork to make sure that the highest of stan-
al Stll, the C()nten We issue a patent.
 theg, TE M"rg‘r’zgszbrle’gains, and we want to respond to that,
Yotep, -CXISts an y be controversies of this nature as long

m, Y an inve . "
That s ¢, be emor, an idea, and an intellectual property
Xpected when we are dealing with emerging

Wh
Plo, .
“BOV/ vy, > Un
/ueb/menu/éfsd States Patent and Trademark Office, available at
- “hakraby g methp/index.html (last visited Aug. 2. 2001).
& 309, T, 447 US. 303 (1980).
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technologies, and we welcome the opportunity to work with the |
community on these questions. P

A.  Domain Name/Privacy

Those of you interested in trademarks and Internet issyes are
no doubt quite familiar with the challenges posed by domain name
regi_stxation and pri\a.cy issues. One viewpoint on obtaining infor-
mation from the Whois database, the database that contains owner.
ship and contact information for all of the domain names in the
generic top-level domains (for example, dot com, dot net, and dot
org), is that, in order to protect privacy, ownership information
should not be readily available to trademark and copyright own-
ers.> However, access to this information is vital. Only by ob-
taining such information can the trademark and copyright owner
effectively pursue remedies against infringers and cybersquatters.®

Clearly there is a conflict here; and, although protecting the
privacy of individuals is extremely important, the United States be-
lieves that it is also important to allow the owners of copyrights and
trademarks to have quick and effective means to stop cybersquat-
ting, infringement, and unlawful copying.?® Owners of valid trade-
marks and copyrights must be able to obtain accurate and current
ownership and address information in order to stop those who are
using the Internet to infringe valid trademarks or unlawfully copy
protected material.>” Hopefully, further international cooperaton
will be able to remedy diverging philosophies while at the same
time respecting privacy appropriately.

B. Database Protection

Additional legal protection for databases, beyond what 1 th;
vided by copyright law, is another area where the new economy o
rekindled the old debate over where to draw the line between E:ha‘
quate incentives and adequate access.*® There is no ques{»l'(l’;] ot
digitization and the Internet environment make it posst® fo
large databases that are the result of substantial investment

" prews CO¥
34 See Register.com Secks End o Alleged Misuse of Whois Database, 18 (No- 2) AXP¥
PUTER & ONLINE INDUSTRY LiTic. Rep. 12 (2000). he Interneh 1998
35 See Dale M. Cendali & Rebecca L. Weinstein, Intellectual Property and ! .
A.B.A CENTER FOR CONTINUING LEGAL Epuc, A-137-38. he Internet == o
36 See Navin Katyal, The Unauthorized Dissemination of Celebrity Images o !
the Flesh, 46 Crev. ST. L. Rev. 738, 753 (1998).
37 See Cendali & Weinstein, supra note 35, at A-138.
38 See J. Ryan Mitchell, If at Feist You Don't Succeed, Try, Try Agn
Proposed Collections of Information Antipiracy Act, 78 Nes. L. Rev. 900,
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.k of an eye.> But it is also clear that too strong a
ated iD the b]”’[ectjon might stifle the use of m.forrpauon in re-
gnn of legal ries downstream commercial apphclm'xons,.and1 s%-
sarch, escif)“For' that reason, in 1998, the Administration lai

ey at 1418 les that we believe should govern legal protection of
usix princip1es databases. Those principles both recognize the

in da . :
h[;)rrlotection and the need for a wide range of “fair

i i i i I believe that

‘hat is provided in copyright l:aw. tha
[(ti:nvard (fomestically on the basis of those princi-
llectual property community does

aeed for suc
uses” analogous
we need to move :
ples to ensure that the global inte
not move ahead without us.

C. Ethical Issues: Technology and Culture/Folklore

There are also many questions regarding globa!ization, tech-
nology, and the effects on traditional cultures.*! This controversy
has spawned a generation of books, lectures, and programs.*? It’s
wimportant question: at what cost progress? This is a particularly
snsitive point to developing nations that fear the total Westerniza-
ton, or more specifically Americanization, of their society, espe-
cally a5 the Internet starts infiltrating even the most closed of
altures® Furthermore, the question of folklore, and how to ade-
gl“;‘:igiigar&t)ect it, still troubles us. The-re is abuse.through com-
doeali seemn[:;ng dllsltomon, and copyright protection as 1t stﬂlds
Our most recent me e answer. From the Berpe Conw?ntlon to
et gy Otfeeungs with WIPO, we are still struggling to find
protection for folklore.

D.  Enforcement

But ap,
.. 4bove all, vy, P
Men j imple en’tede need to make sure that effective enforce-

Dexpensiye methog, globally. And let me be even more specific:

¢ Widespreaq embs of enforcement have to be implemented.
race o : seb

o f the Internet has made this critical, as

“© tg “:t 909,

",,,?th;dthH;nsucker, The European Data, Directi

The ¢ % @mergyy, 1 ORDHAM | pean irective: Regional Stepping Stone to an Inter-
St Kevin 1, Br:"}n‘*bl’b»;og. Mepia & Ent. LJ. 700, 706 (1997).

XI%,SQ, Pri lf:"“mple, Tng } % alization and Cultural Conflict in Developing Countries:

oSUC Dy R Johnson,Caoral LEGAL STup. 295 (1999).

, 33 s & Rev. 753" 00 @ing Laterit Theory: What Do We Do When the Music
S l]o,ﬂ,,) I‘m- Davis . Rey 145)v Chantal Thomas, Globalization and the Reproduction

4 B<_]\m Chen “Mational Order 1 (2000); Chantal Thomas, Transfer of Technology in

ization a,;f? FoRDHAM INT'L L,J. 2096 (1999).
or the prog. 957, 9 Miny J. Gronar Trape 157, 16263 (2000).
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industry loses billions to Piracy and 'fnfringement. All natiop,
to be able to protect their economies from these violatio, STeeg
I spoke earlier about developing nations and the o
wards greater appreciation of IP protection and enforce el
this is a long road, due to the sheer number of Coumn'esmglm’ oy
to comply with TRIPS. On January 1, 1996, all developed cop. -
had to have their domestic intellectual property laws and enfi s
ment regimes in compliance with TRIPS. As of January inf;gw
over seventy developing countries have had the same obli a’f %
ensure that their laws are TRIPS-compliant, and by QOOthh:)ln o
developed countries will be obligated to do the same. g
{%ssisting developing countries to meet these obligations will
require: (1) a great deal of technical assistance and training by de-
veloped countries, private industry, and international and regional
organizations; (2) strong public-private sector cooperation; and (3)
an ongoing dialogue between developed and developing countries
on enforcement issues. Domestic enforcement is also critical.
Clearly, the United States is not immune to the violation of IP
rights. We must continue to work with the recently-established Na-
tional Intellectual Property Law Enforcement Coordination Coun-
cil (“the Council”), which the USPTO co-chairs along with the
Department of Justice and which consists of the State Department,
the United States Trade Representative, Customs, the Department
of Commerce, and the Copyright Office.

With a mandate to coordinate domestic and international in-
tellectual property law enforcement among federal and foreign en-
tities, we look forward to a time when the Council will serve as 2
vehicle through which federal agencies can partner with industry
to develop effective strategies for addressing Internet piracy- The
Council has already begun a dialogue with industry to identify wa)f
they can work together to create effective domestic and ml'elmbﬂe
tional enforcement regimes, and in November 2000 we ‘W‘I his
holding a public meeting to welcome all opinions c()n'cf!rlllll‘g o
important issue. All in all, we have a full plate. Even if we *‘“5_’ for
all these concerns, rest assured that there will be different "ft‘fzon,
us to deal with, as progress continues and intellectual proper™
tinues to lead us into the next century.

CONCLUSION

ne here what the
commumt}’- L W
here the work tha

Let me close by reminding everyo
years have meant to the intellectual property
file, obviously raised, has reached a point
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as become :echnolog}’r and information have formed an en-

ry individual, and for every govern-

force behind these changes, has
gent. ThE Imler; new avenues of management in our IP system.
aked U8 10 . Oni this has turned out to be. We have, as a re-
hat an OPPOTETY nd practical our system truly is, while at

ow responsive g S
sult seelei ;‘me we’}:’e been able to expand our capabilities in order
dleSa;E our economy, and those of developing nations, to new
to pu

helgt(l)t?course we admit that there are no 'absolufes he.re'.. It will
never be our intention to establish a tradition of inflexibility z!nd
imited perspective; that would fly in the face of what our foyndlng
gihers envisioned when they first created our IP system. Like our
Constitution, our system is strong by being flexible; and it is this
adaptability that has fostered innovation, and in turn is enriched by
it Lask you to be proud of this tradition, as you are proud of the
legal tradition you have chosen to join. By doing this, you are not
only contributing to its success, you are also taking the crucial step
of bearing responsibility and of taking care that we do not misman-
geasystem that offers so much to so many.
e a];}:llmse 1%2; ;”(l)‘nocelp}l) that I cannot overstate. Throughout my ten-
il ; . :;vc stressefi, by both wox:d and _deed, that our
terms and hang dow: ag.ce.' !t is not, as 1 §ald earlier, to control
© make sure. her oue icts; it is to work with the peqple we serve
S2TO is ot typicalr sysFem helps rather than hinders. The
aic. We are nog government agency. We are not bure.au—
d 3 leader B tive. We are instead proactive, responsive,
Single P office iﬁ th mment retj(,r‘m, acting as an example to every
thange ang (e realei[vivorld Itis in no one’s best interest to ignore
lh: much, If e tWent(;S-ﬁc;fta new era. We are responsible for far
wOrllnt_ellectual Property s Z[ century is Lhe. era of tecl}nolr)gy, then
INto the pey Cenmy em of the United States is leading the
1y well prepared.
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