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INTRODUCTION

Less than a year removefi from his high school graduation,
«ichteen-year-old Shawn Fanning “wrote the code that changed the
~orld,” the source code for Napster.! The concept behind Napster
qruck Fanning while he was relaxing in his Northeastern Univer-
v dorm room in Boston, “hanging out with his bros, drinking a
prew, and listening to his roommate whine about dead MP3
links.”* Essentially, MP3s are digital quality sound files compressed
into a smaller format.®> In Napster, Fanning developed a program
that allowed “computer users to swap music files with one another
directly, without going through a centralized fileserver or middle-
man.”* “He’d heard . . .how so many of the pointers on websites
offering current (which is to say copyrighted) music seem to lead
only to dead ends.”® Napster allows users to exchange music files
while bypassing “the rats’ nest of legal and technical problems that
kept great music from busting out all over the World Wide Web.”

Due in large part to litigation initiated by members of the Re-
cording Industry Association of America (“RIAA”) against Napster
for contributory copyright infringement, Napster’s increasingly
high-profile status has led to a significant amount of debate over
'lhe legality and morality of the widely popular system.” 'Since its
Inception, Napster has incited mixed and often .enflotmnal re-
Sponses, most notably from the musicians whose music is shared via
the system. Recording artists such as Limp Bizkit® anﬁi Chuck D of
the rap group Public Enemy® have been vocal in their support of
Napster., Conversely, the band Metallica has arguably been the
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largest opponent of Napster among the musiciang g
“shared” by Napster users.'® In fact, Lars Ulrich, M _V‘f11§>se Work i
mer, spoke out against Napster before the Unit’ed Csla]hca‘s dryp,
Committee on the Judiciary.!' Ulrich succinctly srtat > Seng,
against Napster to the Committee by testifying, “Nj d‘tcd hig Case
our music without asking.”'2 * “Yapster hijackeq
The strong reaction to Napster naturally leads tq ¢,
of whether the copyright holders Protesting the digge, e.‘?‘l_estion
works via the Napster system own those works in tﬁenffl_]f"lon of
Individuals in support of Napster follow “the info~anarchlf?t.'p]ac€'
ing cry that ‘information wants to be free.’™s Convwsé\;ts e
against the free transmission of MP3s adhere to the comry’ tlms?
tion: “[[Information doesn’t want to be free; only the tmn;?" ?‘OSI‘
of information wants to be free. Information, like culture ]il:siﬁn
result of labor and devotion, investment and risk; it has a v:ﬂue "ui
Whether or not Napster is “wrong” can be determined by dccidin
which philosophy should be followed. :
This paper discusses the theory of property and personhood,'
and addresses its applicability to the Napster controversy.

I. PROPERTY AND PERSONHOOD

A. Background: Property and Personhood

“The premise underlying the personhood perspective is that
to achieve proper self-development—to be a person—an individual
needs some control over resources in the external environment
The necessary assurances of control take the form of property
rights.”'® In her seminal paper outlining the property as per
sonhood theory, Professor Margaret Radin offers the premise that,
in order to reach the required state of liberty to be considered 2
person, individuals must practice self-identification through prop
erty ownership.!? g

People possess “certain objects they feel are almost part

millet
10 See Copyright Issues and Digital Music on the Internet: Testimony Before the Sena %Zl,ilaw
on the Judiciary, 106th Cong. (2000) (statement of Lars Ulrich, Musician, Mewﬂ:ca[;qent .
at ‘;’000 W_L 964353 (F.D.CH.)) (on file with author) [hereinafter Ulrich Stmgc s bands
| 1 See id. (detailing Metallica’s Pposition that Napster, in effect, usurps -
abllh?tyl;) control the distribution of their music).

13 Adam Cohen Crisis of Content. 0 A
stei , Trme, Oct. 2, 2000, at 69. L N
14 Fdward Rothstein, Swa.shbzwkling Anarchists Try to Take the © Out of Cyberspa©

15 See M. :
- argaret Radin, Property

17S&id.
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i to the division of property into ¥
Fh;iilgsg;ible.Q‘ Depending on who owns the property, fungi
;(l)gap?operty can become personal, and personal property can

become fungible, or commodified.

S0

The same claim can change from fungible to Personal depf;nd—
ing on who holds it. The wedding ring is fungible to the artisan
who made it and now holds it for exchange even though it is
property resting on the artisan’s own labor. Convex.“sely, Fhe
same item can change from fungible to personal over time with-
out changing hands.??

While there is no bright-line test for establisbing to which cate-
gory a piece of property belongs, the perspective ‘of the IQ)Sroperty
holder is the crucial factor in making this determination.™ From
the property holder’s perspective, the more personal a piece of
Property, the more that property becomes “intertwined” with that
Person.** Personhood attained through property rights results in
peonal liberty by affording one the ability to be a “person.”® It
ollows that the more a piece of property creates a sense of per-
onal existence, t.e,, the more personal a piece of property, the

roader the control an individual should be afforded with respect

elaﬁ;nships can be presumed to bear close bonds to personhood.”).
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to that piece of property.2 “Thus, the person 203
generates a hierarchy of entitlements: The more (] per. SPective
with personhood, the stronger the entitlemem";OSel Olinecteq
property. 1 contrg) thay

hood

come fully developed persons in the co
be destroyed or significantly lessened.”2s

Necessary protection i

on is lost when the o
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erty loses control over 1t and the pr o

B.  Application of the Property as Personhood Theory to Copyright
1. Copyrighted Works as Personal Property

“[W]e do not have a good grip on what i g
sonalfty’ or ‘personhood’ interesg tEat may be ;(;::3:[12;5; hfart}i)ce;:
i)ar fplece of ?n,tellectual property.”®® While it is appare}r)lt that
\ rota essor Radin’s theory of property and personhood is applicable
to tangible property, the theory must be expounded upon in the
g)te]lectual property and, more specifically, the copyright contexts.

erha'ps the greatest differences between tangible property and
copyrighted works are the role the owner has in the creation of
each, and the excludability of tangible property as compared to
intellectual property.

_ The difference between tangible and intangible property is
strikingly apparent in examining the role the property “owner” has
In the creation of a piece of property.®® With respect to tangible
property, the property owner “probably had no role in the material
object’s design or creation; most of us neither designed nor con-
structed the houses, furniture, and clothes we live with. Nonethe-
less, we come to identify with these objects and they come t0 be

26 See id.

27 Radin, supra note 15, at 986
28 1d. at 1015, ' ' 16
? Justin Hughes, The Personality I i i ual Property
: » ly Interest of Atists and Inventors in Intellectual ¢
CARDOZO ArTs & Enr. LJ. 81, 82 (1998) (describing personhood interests in intellectual
property).
30 See 1d. at 86.
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i creating i"tel}i;tg?a]”})t:isg‘originality” is the judicial equivalent of
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requires orl riginal, as the term is used in copyriig]ht, means oSr;l()i/
creativity: P independend)’ created l_)y the author (as oppo

that the 02 ther works), and that it possesses at least some
e ¢ creativity.”®* Thus, the standard for copyright-
ree of € @ dicum of creativity.? Creativity is the
ays the equivalent, of individua!ity. “We
hildren, linking it intimately with their
»35
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redecessor, and in many w
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te [creativity] ildren
s t as autonomous individuals.

In developing copyrightal?le material,.artists dr:aw from r}[)iesr:s-
nal expeﬁences.36 From painters, to wrlt_ers:’qgo singers, a
i(})mve no choice but to describe where they live.™ The artist, who
creates forms, is distinguished from the .af*tisa'n, who copies
forms.® Copying of forms involves no originality and, hence,
neither creativity nor individuality. .
Therefore, it follows that in order to hold a valid copyright,
the artist, as distinguished from the artisan, must establish herself
asaperson. This is accomplished in several steps: (1) the artist has
personal experiences; (2) she bases her work on these experiences
and ultimately creates new forms from them; (3) her work qualifies
as creative (which is the functional equivalent of individuality); and
4) t_his creativity meets the requisite level of originality required to
;)lbla:in a copyright. Thus, the artist realizes personhood through
“&fhee"elopmem of individuality by creating a copyrighted work.
noﬁnn &e first 'enc.o}mter’ a res of iqtellectual prop.erty, instefiq of
Objecﬁ weat an individual’s personality has moved into an existing
: May note that an individual’s personality caused the ob-

cul
developmen

Ject [‘(:rcome in[o eXiStence.”S‘J
ith thj : : )
sonhoog t(:hls fr;.amework in mind, applying property as per-
ally o) - copyrighted materials leads to a classification of virtu-
Pyrighted material as personal property.*® If, in order to
31 ,d.
32 «
Copyright suby; .
* Feigt Py LOSISIS. . . in original works of authorship. . . .* 17 U.S.C. 102 (a) (2000).
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Phone dirmofy l;\rco.dv. Rural Tel. Serv. Co., 499 U.S. 340, 345 (1991) (holding that
35 See ig. ucer was not entitled to copyright on its white pages).
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one inevitably bases her work on personal ex er.co
intellectual property embodied in the cOpyﬁgﬁte:;-nces, thep, the
its very definition, personal. In turn, as personal Materjy is, be
ble) property, copyright holders should be affOr((iizd non-fungz
ened !ev.el of control reserved for personal Property the Cigh;.
S}mllar protection should be allotted to thos '
copyrighted works as a part of a collaborative re “ho Createg
those working in collaborative efforts often realizg :Cess. In f5
of individualism as a result of their efforts than do tEreater Senge
alone. “Scientists and engineers working in research [eose Mo
courts have noted, a tendency to remember their own ::nskhave‘“
team in a magnified form.”! Thus, those collaborau‘nOr o
righted works may achieve an even higher sense of §r°“ Copy
through their efforts. Therefore, the personal investrlr)le::) r']hOOd
development of collaborative copyrighted works dictates [hm :th
intellectual property be classified as personal property. s
In applying the property as personhood theory to copyrighted
works, the second major difference between tangible and intang.
ble property is the level to which each is excludable. This distinc
tion can best be viewed by analyzing a critique of the
commodification portion of Professor Radin’s theory offered by
Professor Stephen Schnably. “In Radin’s conception, commodifi-
cation utterly disempowers people; the only solution is for the state
to counter commodification by imposing rules of market-inalienz
bility.”*2 However, as Professor Schnably argues, “[a]ny measure
that advances partial or complete decommodification will be vt
nerable to the charge that it disrespects the very objects of its pr
tection by prohibiting them from entering into a mark
transaction to which they would otherwise agree.”** Therefore, g]:
liberty offered by obtaining personhood through property i #
stroyed when individuals are stripped of control over their p¢
sonal property. v
Within the boundary of copyrighted materials, howe\‘:i prop
ability is not an issue as the intangible nature qf mtellccumgi
i . 1ty as
erty does not lend itself to the same excludability as does ¥
personal property. Intellectual property is,

alien

the
3 cess to
“non-excludable” in that once one has had some a¢

o
Radin’s Theo) o pope?

41 Hughes, supra note 29, at 94. .

42 Stephen J. Schnably, Property and Pragmatism: A Critique o
Personhood, 45 Sta. L. Rev. 347,379 (1993).

43 Id. at 380.
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¢s, one cannot be completely separated
ual Pmps;t}‘;,erre deprived of all his music and books, }}e
from it: It aperseat sense of personal loss, but yet would still
would have a gr edies” by heart, would still remember
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has merely been exposed to copyrighted m.aterial
pletely separated from it,”*® then _the same is true
A ¢ of intellectual property, only to an infinitely greater
for the cre;‘: has lived the experiences on which her copyrighted

extint.sasbzs ed. Thus, this non-exclusivity dictates that, although
“:ryrilghte d materials exhibit the personal property characteristics
¢

ofglienable tangible property, copyr.ighted materials never nee(.i to
be, nor can they practically be, subject to the rule of market-mz,l-
lienability in order to preserve the intellectual property holder’s
personhood status generated by property ownership.
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2. Inapplicability of Property and Personhood’s
Commodifiction to Copyrighted Works

A further discussion of commodification in the context of in-
tellectual property is necessary to understand the significance of
how personhood can be realized through development of, and
control over, a copyrighted work. Criticism of the view of the
hﬁg‘e *:15] personal property closely aligned with personhood exem-
&n gf:) . at, while this attack on Radin’s theory may be applicable to
He stid &rggeflt)};, there is a m.ear.lingful difference between tangi-
context. §ible property within the property and personhood
“i:acnr)l’ul?:lglzlocfi the role of the home points out that, while there
¢ home, “[t]heocmnes- that bolster the personhood interest in
Partments yre Vast majority of lower-income people who live in
laws 716 is . 10t protected by anti-eviction and rent control
there may ecg_tfl}iflsfn 1s Inapplicable to copyrighted works. While

Ome, once i isl eermg, Statutes and ordinances pertaining to the
Protection, i the Sstathhed that a valid copyright exists, copyright

Ttment dwelle ame for a wealthy home owner and a low-income
ences the san T- Equal protection for all copyrighted works evi-
too] throygt, Uty of that intellectual property as an important

control of which people accomplish personhood.

are
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C. Application of Property as Personhooq o the Napy,
i ster Co

. - . ~ ’I
By providing the infrastructyr roveryy

works are shared, Napster interfere
ence personhood. Each artist whose copyrighted i
on the Nap§ter System created the work baseq o ok Walilabi
iences. Qllllke a piece of tangible personal pro i Xper.
commodified (converted into fungible propertp)ertyh Lh.at has beep
her work has on her personhood still exists ever? i’fl L thay
ple h.ave Qurchased her album.*” The immoral as o ons of e
that it strips the artist of control over her co el Napster s
personal property. Pyrighted work, e
In analyzing a work’s Impact on the artist’s
fact that one or one billion people own a particu
consequential. What is crucial is that the artist
contr'ol the dissemination of her work, or at least
appoint one to do this for her. Lars Ulrich’s state
ate Judiciary Committee*®
loss of control:

e L!u‘ougl.l which Copyrj
® with artisis” b 1) S
Pen.

personhood, e
lar album jq non-
has the ability ¢,
has the power g
' ment to the Se,.
illustrates the pain occasioned by this

‘ I. don’t have a problem with any artist voluntarily distribut.
ing his or her songs through any means the artist elects—at no
cost to the consumer, if that’s what the artist wants. But just like
a carpenter who crafts a table gets to decide whether to keep it
sell it or give it away, shouldn't we have the same options:* ‘

. The key to understanding the impact that Napster has on an
artist’s personhood is acknowledging that artist’s copyrighted
works are personal property. These works, therefore, are entitled
to the same heightened level of protection as tangible personal
property. The ability to produce an infinite number of those works
will not lessen the impact on the artist's personhood. It is an isue
of control, not of compensation.

Only a system that provides the artist with the heightenced level
of protection to which her personal property is entitled will suflice.

This view of personhood also gives us insight into why pre-
tecting people’s “expectations” of continuing control over ob-
Jects seems so important. If an object you now control is bound
up in your future plans or in your anticipation of your future
self, and it is partly these plans for your own continuity that
make you a person, then your personhood depends on the realt-

37 See Hughes. supra note 29, at 87.
8 See Radin. supra note 15, at 959.
*¥ Ulrich Statement, supra note 10.
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CONCLUSION

ing i ng with the Napster system.
There is nothing inherently wrong pster sy »

. thing immoral about sharing MP3 files. Nor is there
There ® l}gproper about providing an infrastructure that allows
anything 1 . o G
fora quicker and easier mode of shan.ng llnfonnauon ' o

However, Napster’s current operation is immoral as it deprives
artists of the ability to fully and freely experience the person};oog
i i ight
that each has rightly dev.eloped thrf)ug_h‘ creating .c'opyng .e[
works. Personhood is attained when individuals exercise contro
5 3 &, o - Td
over personal property, property that people feel is “almost a part
of themselves.”! Since achieving a valid copyright requires creativ-
ity, and because all copyrighted works are based on personal exper-
iences, it is inevitable that, in developing a copyrighted work, an
artist creates personal property.”® Thus, artists are entitled to an
increased level of control over their copyrighted works. Napster
pyrig
does the opposite: “Napster hijack[s] music without asking.™*
Since copyrighted works are personal property, individuals
must be afforded : : ; T
111:151 be afforded an elevated level of control over those works. The
allernative is ¢ 3 < 1 . v x
‘Cmﬂlrld]tl\c 18 embodicd in Napster. Napster deprives an artist of
1 OF therlicemnims . : :
ol over the dissemination of her personal property, hindering
the artist’s ability {eve ; s oy ? .y
infrastrucy 1ty to develop into a person.™ Thus, by providing an
artist's cq - that encourages the unauthorized distribution of an
SUS copyr el el i
that indivli()l“g]hu d works, her personal property, Napster deprives
ual of the abilin . . )
W of the ability 10 fully experience personhood.
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