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» THE “HOMES™ OF THE HOMELESS:

T )lN(J )
1 INVAL GTING RIGHT-OF-PRIVACY/PUBLICITY

¢ XIS val
LEGISLATION ADEQUATE?

[NTRODUCTION: WHAT'S HER PROBUEM?

A homeless “bag lady’s™ privacy is invaded and her image ap-
d. A photographer snaps a picture of the woman, wha,
ed by her tattered shopping bags, leans against a display
front of the upscale Fifth Avenue Bergdorf Goodman

The photographer sees value in the ironic juxta-
o opposing connotationy of

* window in
* (epartment store.
~ position of poverty and wealth (the tw

the “shopping bag”). The homeless woman depicted never signed

* arelease and receives no royalties from sales of the finished prod-

* uct bearing her likeness.

Like many homeless people, Diana, the woman in the photo-
graph, suffers from a mental illness for which she was hospitalized.'
- She is a well-educated woman who holds a master’s degree in his
~ tory from Columbia University. In addition, she is a talented artist
~ who was part of the 1950’s Beat Generation, frequenting Greens
~ wich Village cafes and galleries, and using the adopted name,
- “Starry.”

The picture
Schein,® generated a greeting card that one
York City boutiques. Several versions of the
marketed. In one, the inside reads, “Happy Birthday to Someone

With a Little Class.™ A statement on the back explains, “This
ew York as it really is . .. ."* An-
ard bearing

A n b R

of Diana, captured by photographer Allan
can purchase in New

card have been widely

photo was not a set-up. This is N
other company published the same photo as a postc

et

1 See Maria Foscarinis, Downward Spival: Homelessness and its Crimimalization, 14 Yarw b, &

PoL'y Rev, 1, 6-7 (1996).
A signiticant number of homeless people are disabled, About 23 10 30% of the
adult homeless lmpulmiun sutter[s] trom severe mental iloess. About halt of
the single adults sufter from past or present alcohol or drug addietion, There
is some overlap between these groups, with about 23% suftering from more

than one of these conditions; overall, about one-half to wworthirds of homeless
e sertously clvpurm-«l ol

adults suffer from one or more. About 48 10 BO% ar
demoralized, three to five times the national average. About 17% are physically
disabled. The average life expectancy for homeless people s b1,

iews with members of Diana’s family

ld,
“Shop tll you drop” poste wrd and

2 This information was obtained through intew
3 Mr. Schein's first name is spelled with two & on the
with one ¢ on the birthday card. See infra notes 4 and 6.

4 Photo by Alan Schein, Piece of the Rainbow, P.O. Box 7103, New York, NY 10116,

> ld.
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- “home” was 2 public thoroughfare,'’ her right of
eak b would also have been problematic due to her lack
plicity claim This Note suggests that while the former weak-
.. difficult to rectify due to constitutional concerns, the latter
ess is ditfiC and should be overcome by the courts” adoption, in
dimcf"ty cz:innOt merely in theory, of the presumption that the suc-
mcuceal" of 2 non-celebrity’s image is evidence of the value of
cessf}’l s c.a This Note also argues that the segregation of right of
(h?t lcmag;:i'gnity-based) and right of publicity (commercial value-
g:s:iyclaims) is a “messy” business.'® - . ‘
This Note highlights how, Prfacucally speaking, the arms of
right of privacy and right of publicity statutes fall short of. embrac-
ing homeless people with thg protection they were dcsngngd to
provide. Part I offers an overview of the development of the rights
of privacy and publicity. Part II summarizes the aims and evolution
of homeless litigation. Part III explores the conflict inherent in
applying laws concerned with protecting the “haves” in our society
to those who crouch at the bottom of the “have-nots” ladder and
lack even the most basic human need, shelter. Part IV proposes a

the caption, “Shop till you drop.”® A third version shows the i
over the slogan, “When the going gets tough, the tough gz
shopping."7 o )

Nine vears after publication, the woman is deceased * and g
photographer apparently has “gotten away” with his exploi, Hm::
ever, Diana’s family members wonder if Diana would haye had .
valid invasion of privacy or right of publicity claim prior 1o the e):
piration of the statute of limitations.®

This Note explores two legal options that would haye been
available to Diana via right of privacy and right of publicity | egisla
tion, and the likely outcome of each, had she filed suit duﬁng her
lifetime.' While Diana’s right of privacy claim would have beey

6 Photo by Allan Schein, City Sights Postcards, 68 34 S, Brooklyn, NY 11232,

7 The author is unable to obtain copyright information for this version.

8 Diana died in 1997.

9 The statute of limitations on right of privacy actions in New York is one vear, S#Ny
C.P.LR. § 215 (McKinney 2000) (“Actions to be commenced within one year: against sher-
iff, coroner or constable; for escape of prisoner; for assault, battery, false imprisonment,
malicious prosecution, libel or slander; for violation of right of privacy; for penalty given v
informer; on arbitration award.”).

10 New York has no right of publicity statute. Right of publicity claims in New York
must be brought under New York Civil Rights Laws sections 50 or 51,

A person, firm or corporation that uses for advertising purposes, or for the
purposes of trade, the name, portrait or picture of any living person without
having first obtained the written consent of such person, or if a minor of his or
her parent or guardian, is guilty of a misdemeanor.
N.Y. Crv. Ricuts Law § 50 (McKinney 2000).
Any person whose name, portrait, picture or voice is used within this state for
J advertising purposes or for the purposes of trade without the written consent
i first obtained as above provided may maintain an equitable action m the su-

!-:P{'Oh'!)ll the copyright owner of a sound recording from disposing of. deal-
dkl in, hffcnslng. or .sellmg that sound recording to any party, if the right 10
Comloo' dt:;] in, license or sell such sound recording has been conferred by
right. N 5‘9 €r written document by such living person or the holder of such

othing contained in the foregoing sentence shall be deemed to abro-

gate or otherwise limi : .
mit any righ the " el
law or state lay, y nights or remedies otherwise conferred by federal

‘ preme court of this state against the person, firm or corporation so using h: Ml§| 51
name, portrait, picture or voice, to prevent and restrain the use thercof: an SeeW. Pace Keeron 5
56 (5th ed. 1984)““”0“ ET AL., PROSSER AND KEETON ON THE Law oF ToRIS § 117, au 855-

' may also sue and recover damages for any injuries sustained by reason of such i
use and if the defendant shall have knowingly used such person's name. por
trait, picture or voice in such manner as is forbidden or declared to be unl.m{u!
by section fifty of this article, the jury, in its discretion, may award exemplary
damages. But nothing contained in this article shall be so construed as t© pre
ventany person, firm or corporation from selling or otherwise transterning an¥

[T)he thing ; .

»pn'va::g 'ImOOWh'Ch there is intrusion or prying must be. and be entided 10
has ng legal ri.g'hun lll:: public strect, or in any other public place, the plainiiff
take hig Photogra (')_I be alone; . . . . Neither is it such an invasion [of privacy] to
Making 3 recorq P 1n such a place, since this amounts 1o nothing more than
Public g; » ot differing essentially from a full writen descripuon, of

matenal containing such name portrait, picture or voice in whatever medium «
f , A » )/ sight w e
to any user of such name, portrait, picture or voice, or to any thud p‘lf".‘ ;‘:‘; ‘)2 At which anyone would be free to sce.
sale or transfer dirccdy‘or indirecty to such a user, for use in a m‘.nnu:fd‘:: m 1999 See J. THomas M
: under this article; nothing contained in this article shall be so cun~;l‘4,( nogrE |3)' CCARTHY, THE RIGHTS OF PUBLICITY AND PRIVAGY § Loat 12 (West
? revent any : . . »yhotog ; . s Ay § 1 2
Ph fro:mn) l;clf:on firm or corporation, practicing the profession o "}m“ o9 Prim.M"!Y of the early v
F;r )m =y esf.:xbl! 'l'ung in or laboul his or its CS"‘bl'Sh"‘"': SP“;mcn:‘,,. firm OF "fhcrezdm"cncc o Tghl of privacy cases have a right of publicity feel o them. The
ishment, w i i ¢ such persor. g ing atin rj : i e : - :
RO T wﬁl:.en:c;s lhr.;’_sam_e :su:onun:cd bgcn i\‘c':l by the person this NO!:" "8ht of pubici "'gh( of privacy claims, the injury is one of emotional distios
p()rltra\-ed‘ and nothi ouce objecting thereto has been g consurued 33 © Publiip, B3N with the 3’ claims, the injury is one of appropriation of properiy. While
yedi ing contained in this article shall be so ¢ cmire ing . Claim 1dea of treating Diana’s right of privacy claim and her i2ht of

preventany person, firm i i ame, poruait. P! the 'y, 0 separg sers :
Yy pe or corporation from using the na P o, wares an Pupg;e e ™O ofteny blurs_p rate and distinct entities, this author found that the fine sepa-

i
Prok) > 49 Duke Alice Haemmerli, Whose Who? The Cavr Jor @ Kuntrzn 1 /

z:‘::;fc ‘:{ any manufacturer or dealer in connection with the gooc¢ s sold OF R

dispos:zllc;l?c\\'ir;a;ll:lcrzqur(:d' prociiced on.ciealtin by l‘ln:iv'thCh.,z::‘( tion there - mi may }';a.Vesaa' 388 (1999). Haemmerli offers an explanation o ¢ Lt
: hame, portrait, picture or voice used in co 2 somethin : . S Nhe i

with; or from usin X s A . v author: € 4 € than ¢ Sugge. g to do with why this blurring ocours i cases fike
. g the name, portrait, picture or voice of any « rions Cleg o+ 2N 2N gl 28¢SE that the e ’ ; A =yothin
Poser or artist in connecti | R ) e yroduc : With Jectifieq prevailing tendency to view a publicity nght s “norhing
ectio o or artstic | . n con ; ; 5 oo oL
n with his literary, musical ¢ o1 voice U 3 2N (ang ofe EOnomic pr:rlm ity,” prevents the latter from being “theorcoch iecon
sonal interests such as those protected by privacs. The o sul

which : . e o
ich he has sold or disposed of with such name, portrait, pxctlll" o consuni€ A
ndered

. ten
In connection therewi Toths : i Kt LI onvolutedy p b
th. Nothing contained in this section s OCtrinal ¢op gs)if'fgfclauon of publicity and privacy interests hs ns
n." 1d.

.
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Lis in keeping with our society’s ideal of empower;
The solution suggests that the courts recq r:'n
as valuable any person’s image when that image sells ‘éd'ell:
enough to generate consndera_blc profit for the seller,'s Part Iy
also discusses several other options that might help homelegs

ple receive compensation when the.y are exploited for anth:_’
financial gain. These other options include a tolling of the Slauus
of limitations and the designation of homeless people as 3 pn:
tected class.'

In conclusion, this Note suggests that the tme is nigh for
courts to recognize that a dignitary interest is undeniably presen
in the right of publicity cause of action. It argues against separat-
ing the individual's dignitary interest in controlling the use of her
image from her commercial interest in so doing.'® Finally, this
Note suggests that, if our justice system continues to move toward
greater recognition of personal rights that have been overlooked, a
future Diana should prevail on both prongs—dignitary and eco-
nomic—of a future right of publicity test for infringement.

soluton tha
all of its members.

I THE RiGHTS OF Privacy anp PusLicrty

A. The Evolution of the Right of Privacy

Recognition of the right of privacy is approximately 110 years
old."7 In 1960, Prosser analyzed the right of privacy by breaking it
down into four separate categories: intrusion, disclosure, false

14 While celebrities may be the most frequent invokers of right of publicity law, itis 2
right inherent to everyone to control the commercial use of idenuty and persona an
recover in court damages and the commercial value of an unpermitted taking.” McCaRTHY,
supra note 12, at 1-2. But see Arlen W. Langvardt, The Troubling Implications of a Right o
Publicity *Wheel™ Spun Qut of Control, 45 Kax. L. Rev. 329, 339 (1996):

Granting non-celebrities a right of publicity adds litde to their arsenal. largely

because the invasion of privacy and right of publicity theories take dilferent

approaches to the determinauon of damages. Whereas invasion of privacy

damages focus on mental distress, right of publicity damages center around
- harm to the commercial valuc of one’s identity.

15 [t is beyond the scope of this Note to examine the right of puhhcin of homfk;"
people in the context of broadening definitions of property rights. Yeton¢ could (crﬂ':"”
view the right of publicity as following the evolutionary path of other henefits, su:v e
government entidements, which were once considered privileges but are now 1argeh
knowledged as rights. See generally Charles Reich, Individual Rights and Socual Weare

" : % £ 5 yperty
Emerging Legal Issues, 74 YALE L.J. 1245 (1965) (arguing that a high pmrp:(t;_“:l"“:i_ P;f:,—,.,

in the United States comprises intangible benefits, a high proportio ts the 10
proceed from government, and the customary legal approach to property POt L) 7
t(til‘:;'g; of the rich but not the poor); Charles Reich, The New Property. Lt
16 See generally Haemmerli, supra note 13 :
- A & * v i o P"
17 See KEETON, supra note 11, at 851. Keeton attributes recognition priihe “ﬁ(.ﬁam“"

vacy in 1890 to the article by Warren and Brandeis that was published tha( ¥,
D. Warren & Louis D. Brandeis, The Right to Privacy, 4 HAll:V. L. Rev. 193 ( 390)-
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opriation:

appr
ight 2 r:decessor to the

a
3;(:]_'9 of the wentieth century, court decisions in a num-

At the turm a judicial willingness to acknowledge a per-
rotection against appropriation of her name or
from this stance, however, in Roberson v. Roch-
. Box Co. 21 the New York Court of Appeals reversed a
ur FoldingBO% 20 ¢ upheld the right of privacy. The Rober-

Jower €O - gainst the plaintiff/appellee, a young woman

18 Significantly, appropriation is the im-
newer, narrower right of publicity

0
’ right to p

ecided 2 5
son cou;:o‘lio ph had been used without her consent to market a
whose P 8 22
n I'Oduc[- 3 o0
company P e in response to this decision. In turn, the

A public outcry aros ;
New York State Legislature enacted a statute making the unautho-

rized use of the name, portrait or picture oi a person for “advertis-
ing purposes or for the purposes of trade both a misdemeanor
and a tort.”

The Roberson court explained its majority decision as expres-
sing, in part, the judges’ “fear of undue restriction of liberty of
speech and freedom of the press.”** The potential for conflict be-
tween right of privacy legislation and constitutional freedoms,
then, had existed since the early days of right of privacy recogni-
ton. A number of articles have even challenged the wisdom of
recognizing a right of privacy altogether.*

Whet‘},:,ehrltr Sx:)cl:e cmlx(rts across thc? United .Stales were split on
mediately won :)’(’;\C ncl)zzvlcdgc a right of privacy, others were 1m-
050.%® Judges made an excepuon, however, for

8
Kinney 2000), see g L0k 3 Aght of privacy laws, N.Y. Giv. Richs baws §§ 5051 (Mc-
Publicity stagyge, ,hcpa' note 10. In states such as New York, where there is no right of
“‘?2‘ under which rj F;lprctpnam).n' category of right of privacy cases continues to be the
L Manolagv t;'f publicity claims must be considered. See id.
in Keeton, ¢ - Stevens, N.Y. Times, June 15, 18, 21, 1890 (N.Y. Sup. Ct. 1890)
BHNE 43 (a1 850. P »E '
2 Gt (NY. 1902),

o Serid
NY. Gy
M Krron” JIGHTS Laws §§ 5051,

L2 S g i note 11 850
» Vi G s
Fawc,fmw. Progs, e‘;]2'(,5r"1’;"‘."‘"‘>' in Tort Law — Were Warren and Brandeis Wrong? 31
Posy 326 (1966); Diane L. Zimmerman, Requiem for a Heavueight: A
q f £

er, Th J7en and B LN k

Men o.fl:c ngh‘ Ofﬁ-iy::;del';s 'P"I'Ua(y Tort, 68 Cor~err. L. Rev. 201 (1983): R hard A.

% € right of priva : Ga. L‘ Rev. 393 (1978). These articles argue that enforce-

!h'pubh'c: s Pasevich, V. qu unconstitutionally limits freedom of speech

pressi n " of one’s i:l‘" England Life Ins. Co., 50 S.E. 68, 80 (Ga. 1905) ("There isim

pr"_‘ision ‘:}:-_an idCa‘ p ollre for 3d\'fni5ing purposes not the shghtest wemblance of an

“‘bltcu) ich Ruarange, ught, or an opinion within the meaning of the constittional
A €S 10 a person the right to publish his sentiments on any

TR T vy
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also put

ourt has 2 26
p;mﬁaucity, holding that

of PP 35 ) ] .

expression” ¢ every detail or photograph relating to someone
‘ s qualifies for the “newsworthiness

CARDOZO ARTS & ENTERTAINMENT [Vol. | 9405 200”

He forth a narrow interpretation of the right
newsworthy items, items in which the public’s access ¢, info, t does not outweigh the value of free
tion is deemed preeminent,*” and judicial decisions based onnty}]::l~

is

exception led to the adoption of a tough standard of recovery i,

invasion of privacy cases. For example, in Time, Inc. v, Hilgs However, i ligt
2 " 7 . 2 3 Ie ic hight
involving “false light” invasion of pnva(?y,"’ the Uniteq States gse ho has entered [h.e P‘:}?; exgeptions for newsworthy events and
reme Court reversed a lower court decision that had awardeq thu- “xcepliO“"% Despite New York courts, along with courts in
aintiffs $¢ nder New York law.3® Th € £ ic interest, ‘ ’
plaintiffs $30,000 u ¢ standard of recovery iiems of publi repeatedly demonstrated a commitment to pro-

oth;; gst:t;;,[:z)"; right of privacy. For example, in Cohen v. Herbal
tec

37 the jssue on appeal was whether a photograph that
C.”mf)?'s{:::\'; lhde]es:bjects’ falzgs revealed “sufficiently identifiable
ﬁ;i:esses to withstand defendants’ motions for summary ju_dg-
nent”® A mother and child were photographed from behm'd
without their permission, and the photograph was later used to il-
lustrate an advertisement.*® The New York Court of Appeals held
that the likenesses were sufficient and that plaintiffs had a valid
ause of action under section 51 of the New York Civil Rights
Law. %

Similarly, in another invasion of privacy action, plaintiff Syd-
ey Barrows succeeded in convincing the Appellate Division of the
gzwn:’:)lrk Supreme Court to reinstate her cause of action against a
i (;V‘:}fl“fho solq photogrz-aphs 9f her that he had taken in the
dharpes of r:?)lsrﬁ{)n?wous relationship.*! A'lthough her.arrcst on
panel of.u(fi’ ution catapulted Barrows into the public eye, the

Judges rejected the lower court's reasoning that the “news-

that emerged from this decision requires the plaintiff to prove th
the defendant published its false light report “with knowle dge of i?sl
falsity or in reckless disregard of the truth,"

The difficulty of this standard reflects the paramount impor.
tance to the courts of constitutional protection of freedom of the
press. The standard requires that the news media receive great lat-
tude in according “publicity to news, and other matters of public
interest.”*? Hence, in Dora v. Frontline Video, Inc.,*® the California
Court of Appeal held that a surfing documentary, in which the
plaintiff appeared without having given his consent to the film-
maker, fell within the category of public affairs that exempred it
from the statutory consent requirement.®* The California Su-

27 The high standard for recovery set in “false light” invasion of privacy cases, along
with the “newsworthiness” exception to recovery, are indicative of the courts’ unwillingness
to place an individual's right of privacy above the constitutionally protected freedoms of
speech and public access 10 information. Priority is generally given to the public’s right to
know and this priority would tend to detract from any invasion of privacy claim brought by
a homeless person living on the public streets. See, e.g., Keeton, supra note 11, at 850.

28 385 U.S. 374 (1967). Jaingff 10

in

29 “False light” invasion of privacy involves a distorted presentation of the pl . worth »
the public. See KEETON, supra note 11, at 850, The Pavesich case can be viewed as comﬁ Y event €Xception applied.*2
ing a “false light” invasion of privacy claim inasmuch as the advertisement that | . PP ’
Pavesich’s photograph included a trumped-up testimonial about the value of purc h‘“’"i & S«Cugli(-l i :
life insurance policy that Pavesich had never purchased. Pavesich's atomney. :’;’“I""S;. e ;T““"i"g)(hol:l?:lv. sPc"mg'CO]db"g Prods., 603 P.2d 454, 459 (Cal. 1979) (Bird, CJ
f traditional libel. ™S as wel] g that constitutionally protected freedom of expression extends to

relied on another legal ground, in successfully raising a claim o
CarThy, supra note 12, at 1-24. d onan
. 30 See 385 U.S. at 374. In this case, Life magazine claimed that a pl b.s;(’
incident in which a family had been held hostage for nineteen hours, then 1€ ""w
harmc.d, Wwas an accurate portrayal, despite the fact that the play inaccurately portrd)
expenience as having involved considerable violence. See id. at 376-79.

31 Id. at 388, = cal App. Ah

%2 REETON, supra note 11, at 859; see also Dora v. Frontline Video, Inc.. 15 (: u'jﬁnd 1
536 (Cal. Ct. App. 1993) (involving the right of publicity); Peter L. Felcher ¢ 1577,
Rubin, Privacy, Publicity and the Portrayal of Real People by the Media, 88 Yarr [ e
(1979) (arguing that advertising and merchandising generally lack i""'r""'“,"m,wdc the
tend to exploit the individual for economic gain, and that such use tends © fal -

as other w,

'n-".t;-',"l Ammdmccfn‘:?sr?o?frar! and entertainment), cert. denied, 462 U.S. 1120 (1983)
ﬁm'!?:’l"“ spaper Puh'l'i“"‘{d to those who publish without charge. Whether the
% 1 4 protection beca €aton or motion picture production, it does not lose its
tanee ; < distineyj, twccnm_i t1s undertaken for profit.” Id. at 459,
p phe, A,,,-,,afw"“al}‘ of tra “cd;'“ 18 and is not newsworthy has taken on greater impor-
My Prover ATz "'gﬁ(alio&; %lgs such as the death of Princess Diana. See Rebecea
(D ction Aey Proposed b Harv. J. ox Lears. 250 (1999) (discussing the Personal
afnor r¢co;§|pr°p°wd k'gislau'g Senators O"'i". Hatch (R-Utah) and Dianne Feinstein

2 te), 4 Pperson in 5 wa N would make it a federal crime 1o attempt to photo-
) Y that risks bodily harm. See id. It would also make the use

Benery, o ke ph e S
PPoseq bi “rally ig for ap oo graphs of 3 subject inside her apartment cognizable as a

d the

Blicaty V-

scope of First Amendment ion): Bri ; rfas, Rigcht of P00 1005)
3 " protection); Bridgette Marie de Gyarfas, " awp, 301 (1 leng iscuss; ; - 1h)
Zﬁ’zc’gifd A:}: Which Deserves More szm,'on,’g 15 Loy. L.A. EnT. L. R“{- ;t:‘lmm l-mh“c_ Py ph°‘0gra;§ SUppory for‘?'c‘;?ﬂ(;{_lhe negative aspects of this proposal. While the

Ing the First Amendment as a stumbling block for many righto ],,,;hr of u;,]h 9 1,7wh - $Omeone inside h 1on that would make it a tort (o use 2 telephoto
. ~M€re 1s an inherent conflict between the First Amendment and the ~onsaueo” %, 2 NEjo Partmen» i$ the 15 or her aparunent, see id. at 250, the homeless
W ..." Id. Often, when an individual benefits commercially from < ‘, the v uthe % 1 a 308 Y. 1984) reet, would not benefit
?i;::jccwd use of another's identity, “this commercial benefit is the n‘:ull 0 S )

33 use of an individual's persona in advertising or merchandising. 1 ?Q.,d"' see al,
15 Cal. App. 4th 53, 2 o Barrg, “ONY, ¢y,
o Ty - Ricirs Law § 51 (McKinneyv 2000).

3% See id. at 54546, V. Ro;
it s - at qgx  “OZangk, \
185. 489 NY.S.2d 481, 483 (N Y. App. Div. 1985)
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As right of privacy claims fall under the rubric of civil righ
the plaintiffs in the aforemenuone_d cases sought injunc[i\.-e rel t:
and compensation for emotional distress. Right of Publicigy Plaie
tiffs, on the other hand, typically seek monetary compensaiion fh.
invasion of a property right, the appropriation of on €'S image. o [;);
their demands for relief are for the valuye of the

im
appropriated. e

B.  Evolution of the Right of Publicity

Right of publicity claims are generally stronger thap right of
privacy claims because the former involve a question not of the
right to disseminate information, but of Proprietorship, i whe
engages in the dissemination, an interest that parallels the interes
involved in patent and copyright law.** One can define “right of
publicity” simply as “the inherent right of every human being (o
control the commercial use of his or her identity.”* In the only
right of publicity case to reach the Supreme Court, a news broad-
cast that depicted a performer’s entire act without his consent was
held to be an infringement of the performer’s right of publicity,

The right of publicity traveled a tortuous path toward recogni-
tion since its earliest emergence in the context of right of privacy
litigation. The Fifth Circuit Court of Appeals, for example, dis
missed an early would-be right of publicity case because the judge
would not fathom an invasion of privacy claim by a well-known
plaintiff, David O’Brien, a professional football player.™ Nor did
O’Brien himself claim a share in the profits generated by the unau-

If a sale of a photograph for profit, which otherwise would be for wade ,I'u;
poses, is used in ‘reasonable connection’ with the publication of a n\.uu:. :h
public interest,” such use is privileged and constitutes ;_:rowt‘!c(l hcf‘;p( e
-« .. However, 10 be privileged such use must be legitimately "'""”_ ""'m,_
informational value of the publication and may not be a mere disguised ¢
mercialization of a person’s personality.

1d.

43 See de Gyarfas, supra note 32, at 389. g jons under
Though the Constitution does explicidy provide protection of nwenm-;\:“hu“
the patent laws, it does not explicitly provide protection for an l,..l\lu‘i“
right of publicity. This constitutional silence regarding the right of } g
may be due to the fact that, at the time the Constitution was written. Ui

A 3 A sre is todar.
not nearly the value associated with being prominent that there is (©

% McCarTiy, supra note 12, ap 1-2. -7y (wating 3!
45 See Zacchini v. Scripps-Howard Broad. Co., 433 U.S. 562, 574-75 (1977 Jorts that
“wherever the line in particular situations is to be drawn between media 1 P ath Amend
protected and those that are not, we are quite sure that the First and Fourte(t
ments do not immunize the media when they broadcast a performer’s ¢nt!
his consent”).

6 See O'Brien v. Pabst Sales Co., 124 F.2d 167 (5th Cir. 1941).
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AD .
o .« shotograph to endorse the sal.e of beer.*” His
. use of BiS P as that his efforts to discourage young
e rm, rather, W iously undermined by this use

. ary CONCETTH had been seriously un . u
p "from drinking ated under the assumption that “in-
oPl?mage-'m the Com':,ﬁfii; was the same as sports publicity.
ﬁlﬁ;:wry ad‘.’erl‘(‘;{’;gn g [u (and could not) object to sports plfb.hm”tzll;
}hllsr HOBnCE lbe allowed to object to advertising publicity.”*
then he W'ou!d llO}‘)c term “right of publicity” first appefired, how-
By the umehl d become more sensitive to the existing lacuna
O bt dge Jerome Frank was the first to
d 1 CCICbrlue‘S"J}’l i Laboratories, Inc. v. Topps
Wk of a “right of publicity” in Haelan Labo };, . d .amed

= Gum® a case involving a baseball player who 1ad gra

g:xﬂsl’:ﬁndff an exclusive righrtlto use his photograph in conjunc-

ion wi of its gum.” '
non}*;]l:l (li}::(f?e;ﬂZ;t, a ri\%; manufacturer, aware of the e‘xcluswe
contract held by plaintiff, induced the ballplayer to enter into an-
izi i ’s photo-

other contract authorizing the rival to use the ballplayer sp

graph to sell its gum.** In remanding the case to the trial court for
acloser look at the dates and terms of both contracts, Judge Frank
wote, “This right of publicity would usually yield . . . no money
unless it could be made the subject of an exclusive grant which

barred any other advertiser from using [celebrities’] pictures.”*
On the heels of this decision, Melville Nimmer's seminal arti-
;leenon the right of publicity appeared, elucidating the difference
wh Vtchenfngh[ of privacy and right of publicity as well as explaining
,auir & I(;l‘“—ler will not suffice for plaintiffs whose interest is in the
“the émbaiCdus‘e right of privacy law hinges on a dignitary interest,
Vertsing US:asfmg 2nd humiliating impact of the unpermitted ad-
lighy bse wa';m 1t1s of litde use to a plaintiff who enjoys the lime-
Crive remungr,m- control the use of his name an(.l/or image and
US enacye todu.o ! thereﬁ'f’m-"ﬁ Right of publicity statutes were
Vealthy, o, W plo[CClilhe nterests of celebrities, who tend to bc~
? Profit financially from controlling the use of

2
se

ever, Lh
with regar

9. Amazi ‘Rt

(arguy be a valig ca‘:’::’»‘"gly: O'Brien’s wish to preclude this use of his image was not
5 that Publici(y"n-:’ acuon. See id. at 170 see also Haemmerli, supra note 13, at 387
50 A2 po 124 F.2q4 af’]g;hmlld be grounded in human autonomy).
51 B e 4
52 Sgﬁ a 867, 2 Cir), en. denied, 346 U S, 816 (1953).
se 2t gy
5 Megrhille
% Sep o KTy, :u/lrammer' The Right of Publicity, 19 Law & Coxrear. Prows. 203 (1954).

179, M0t 12, ac 170607

AR e somayr



AR TR E Y

t

R SR TR AR

414  CARDOZO ARTS & ENTERTAINMENT [y, 1q,40
. H 5

their image. Although Nimmer thought that right of pubj;g;
lief should not be limited to cases brought by celebrities
tion was somewhat equivocal.®? ’
The decisions in cases such as Canessa v. Kislak™® ang Mu
v. Hamis,>® however, support the notion of compensation to ::
celebrities. The standard set by the courts is not difficult to mon.
since the defendant’s use of plaintiff's personal identity for coeet
mercial purposes results in a presumption of commercial value';‘).
Yet non-celebrities file only a small number of right of pllbiic.
ity actions. While some states, by statute, allow non-celebrities (o
claim a version of the right of publicity, these states tend to invoke
a combination of privacy and property rationales.®' Despite the
early victories in Canessa and Munden, the operative assumption in
right of publicity cases is that “[t]he commercial value of a non-
celebrity’s identity would generally be significantly less than the

Clty re.
his Posi-

57 See Jonathan Kahn, Bringing Dignity Back to Light: Publicity Rights and the Eclipse of the
Tort of Appropriation of Identity, 17 CARDOZO ARTS & Ent. LJ. 213, 231 n.99 (1999).
Nimmer allowed that non-celebrities also had a right of publicity. He assumed,
however, that they would produce few cases because, being ordinary people
with no particular cachet to their names or images, the dollar value of damages
for use of their identities would be so slight as to be not worth the trouble of
bringing suit.
Id.
58 935 A.2d 62, 80 (N.J. Super. 1967) (stating that a non-celebrity has the night “to be
compensated for the commercial use of his or her likeness™). In his decision, Judge Lynch
cites a law review article by Harold R. Gordon that again points out the confusion between
right of privacy and right of publicity law:
An analysis of the decided cases through the years leads to the conclusion that
much of the confusion and conflict in the decisions arose because liugants
chose to sue in almost every case for invasion of privacy (premised on injury ©
feclings), rather than for the appropriation for commercial exploitavon o
rights in name, likeness, etc., in situations where injury to feelings had ou:.\"
secondary application. So long as suits were confined (as in most of the carty
cases) to the advertising exploitation of private individuals plucked from nl}w:l:
rity against their will to invasions by wiretapping, or to similar indigniues j“r
injury to feelings was the principal harm, there was lite difficulty. H"f"?fu:
when the suits began 1o involve all types of commercial exploitations. part
larly of public figures, the decisions became confused. i
Harold R. Gordon, Right o perty in Name, Likeness, Personali , and Histo
REv. 558, 554 (lQGO).gh y Propery ’ i
5 134 SW. 1076 (Mo. 1911). This case involved the unauthorized Us¢ 91 L e s
graph of a five-year-old child in a jewelry store advertisement. See id. & DTS oy
value in (the image], sufficient to excite the cupidity of another, why i [thata ue)
property of him who gives it value and from whom the value springs” at
60 See McCarthy, supra note 12, at 4-17. al disTeS
61 See Langvardt, supra note 14, at 339 n.60. This interposition of the ¢ ‘n plicity
aspect of right of privacy claims and the commercial value aspect of "g,hl. Juctance ©
claims suggests that, where non-celebrities are concerned, the courts show @ 1t carly
accord the image commercial value, despite the presumption of value ;mcmfl ¢ woma
the Munden and Canessa cases. Yet, if the photograph of Diana, the ‘hun.ul :c resence
became very popular, its popularity and profitability would seem t©© indicat¢
of a greater value in her image than her non-celebrity status alone Sug

7, 53 NEV- u.l-

g(‘\ls
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00! of a celebrity’s identity.”®® The .problem wi'th
mercial V?lue. that, in deterring non-celebrity right of pubhc-
o resumption is un,'uSt enrichment.®® Therefore, the view of
?scl[;ims, it leadsat:MC%:ar(hy is that even if the individual whqse
lP;'ofessof . Thom fringed has suffered no identifiable loss, the in-
image be‘?ﬁ l[?een unjustly enriched.®* He should, therefore,
fringer h;z;:qliued 1o retain any profit that he has unjustly
e
‘“eived'ﬁ- . ublicity claims to prevail and forcing the
B %ifggo};;: 4 proﬁgs, will deter other such would-be ex-
":f)ril;,: rfrom attempting to use an indivic'lual’s im_age without per-
d compensation.®® The unjust enr.lchment of the
phmographer who took and sold the picture of Diana, a woman so
destitute that she lived out on the street, appears particularly un-
scrupulous, notwithstanding the non-celebrity status of the vic-
im® A look at the development of homeless litigation and the
problems inherent therein will set the stage for an examination of
the interplay of the homeless plaintiff in a right of privacy or right
of publicity cause of action.

mission an

II. AN OverviEw oF HOMELESS LITIGATION

concl:::efityl}:awyers representing homeless people have generally
ed themselves with securing basic entitlements for their cli-

62 1d. at 339

© See Mark F. Grady .
t\v. 97,98 (1994) (Td" A Positive Economic Theory of the Right of Publicity, | UCLA E~T. L.

; €0t paid (0 yse li‘l‘:!r\;:;cludabnhly means that it is impossible to exclude people who
ordinarily desirable for urce. These nonpaying users are often called ‘free riders.” It
Produce it, (s no,l: C;)ple to pay for a resource so that producers have an incentive

Dinng .- NCentive to by; 53 I?;";‘glh“-‘c“s can somehow be excluded, capitalists might have

i anyon deprived of af thouses.”). Compare this with the case of Diana, where
o e else ¢ Y Incentive she might have to “produce” her image for sale,

ould com
65 o McCarmhy, 5y, ¢ along and appropriate it without her permission
mt“i ' Supra note 12, at 1148.1 10 11.50 .
de G '
The ccor):ﬁ:: :,_’," @ note 32, at 388,
2 on
it me-e one who dcs?::sfg lt):u: t;::c«?gnitifm of a right of publicity is to assure
"‘imlaledc Tationale in fave ¢ the xdcnpty of another purchases a license for
Brogg, \ Eg ¢ Uniteq Slaie(:fsprmeamg a person’s publicity right was best
Lay; 2> 433 US, 506 576 (1 upreme Court (in Zacchini v. Senpps Howard

. vere d
:’an of the Socia Purpose is ng?, 31 Law & Contemp. Progs. 326, 331

1g "Ormaly Pay PRINGET (hy, on]S;r;:d b

- ve

.67

y having the defendant get free some

- market value and for which he would
‘demir u, (*Even, :

[ re.a'-,:h" logs 1R _l:fl!\c individyal

nn,

h

- < » . .
Y profyy llha[ whose persona has been infringed has suffered no

8er has sgil] b :
ull been unju, iched : . itte
¢ has unjustly rcceixj-ejg‘);_cm“ hed and should not be permitted
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ents. such as the right to food and shelter.®® Callahqy , Corits
marked the debut of litigation aimed at impron'ng li“'“é c:l)r :
tions for New York City’s homeless population.” The ¢y e~n.dl~
lished an obligation on the part of New York City o pr(:‘l.‘:*
emergency shelter for homeless men.”" Callahan was s‘oon f()]]m:- ;
by cases that established the City’s responsibility to provide siln.]e
shelter for homeless women and families.” e

In California, a series of cases succeeded in peeling off bureay.
cratic red tape that hindered the access of homeless people 1o
emergency shelter.” Other cases established the right to haye real
istic housing allowances incorporated into existing programs such
as Aid to Families with Dependent Children.”®

Wes Daniels has examined the courts’ changing view of home
less people over the years and how that perspective has metamor.
phosed.”® Daniels identifies various assumptions courts have made
about the causes of homelessness, and analyzes how these assump-
tions may influence judicial decision-making.”” The basic assump-
tions that Daniels identifies are: personal dereliction, bad luck,
structural economic forces, and lifestyle choices.”™ The Callahan
court expressed its view of the plaintiff as a man responsibic for his
own predicament through his dependency on drugs and/or alco-
hol.” This view involved the paradox that the responsible person
was, at the same time, helpless because his chemical dependency
rendered him incapable of improving his circumstances.™

Then came an era of relative compassion engendered by the
view that homeless people are helpless.*’ The notion of the “dere-

68 Ser, ¢.g., McCain v. Koch, 127 Misc. 2d 23 (N.Y. Sup. Ct. 1984); Eldredge v ::;";,‘}3
Misc. 2d 163, 163-64 (N.Y. Sup. Ct. 1983); Callahan v. Carey, N.Y.L ], Dec. 1, 197,
(N.Y. Sup. Ct. Dec. 5, 1979).

69 NY.LJ. Dec. 11, 1979, at 10 (N.Y. Sup. Ct Dec. 5, 1979). . 7 Lifestyl

70 See Wes Daniels, “Derelicts,” Recurring Misfortune, Economic Hard Times :n‘f Sk
Choices: Judzcial Images of Homeless Lutigants and Implications for Legal Aduvocates.
Rev. 687, 691 (1997).

71 See Callahan, N.Y.LJ., Dec. 11, 1979, at 10.

72 See Eldredge, 118 Misc. 2d at 16364,

73 See McCain, 127 Misc. 2d ar 23-24,

Z‘ See Danicls, supra note 70, at 693, sans., 511 NEX

"5 See Massachusetts Coalition for the Homeless v. Sec'y of Human Sens- -
50:',52'7' (Mass. 1987).

Daniels, supra note 70.
77 See id. a1 695.715, o
T8 See id.

™ See NY.LJ., Dec. 11, 1979, ac 10, 11 (N.Y. Sup. Ct. Dec. 5, 1979)- 438,
LJ.. Dec. 11, ] i N.Y. Sup. Cu Dec. 5, g L. Rev: >
80 See Gary Blasi, Litigation Concerning Homeless People, 4 ST. b“(:LlIr :’:; }(‘!N*" beca

435 (1985) (A value widely shared . . . is that people ought not
&, 2 poor, or crazy, or even because they are alcoholics.”).

See Daniels, supra note 70, at 702. arly 1990

The prevailing view seems to have shifted by the mid-1980s and li"l sescale

from one of personal dereliction and misfortune to an image of lath
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e into a view of homeless people as vic-
82 wrought by a “harsh economic
ing to Daniels, this view produced a spate of liti-

i any social programs.®
o alonbg ,‘gglvflllenythe soc}i)al programs enacted did
But 2 backlash DC& sults, and thus homelessness persisted.™
d the expected r€ s fueled the courts’ skepticism, plain-
. h in homelessness fueled ) ;

asthisgrovE T ceived as voluntarily opting for their homeless
il t:\) ::f;fg of appellate reversals of lower court decisions in
('f:? ]sfx.ch as Church v. City of Huntsvill®” and Tobe v. City of Santa
1uc® reflects this trend. . ‘ o

" In overturning the intermediate appellate court’s decnslpn in
T, the California Supreme Court cited a senior dcputX district
atomey’s comment that “a necessity defense mxght. be a\'/allable to
‘nuly homeless’ persons [and that] prosecutorial discretion would
be exercised.” Similarly, in Church, the Eleventh Circuit found
that, “The Constitution does not confer the right to trespass on
public lands. Nor is there any constitutional right to store one’s
personal belongings on public lands.”?°

dich(l))tznieli‘-* ?xplains that homeless litigation has turned on a “false
homelesr:r{;sy W}‘f’" la“’YCr§ successfully plead that their clients’

I Ptinger 3 nz;uwolujx:/;gry,_ ng;dges are more apt to be sympa_the:-[ic,

complaint as.alleyiof S J“d_ge ALklI}S r(?ferred to plaintiffs’

Practice anq l_g ng “that fhe City of Miami . . . has a custom,

i POficy of arresting, harassing and otherwise interfer-

beople for engaging in basic activities of daily

INV

over tim

gotem- -~ .

1% re
on \1ClO

gzll

not )‘Wl

"¢ with homeless

h(‘]ple :
Sness in the :
lenclud?d that the ric:lc"f mpersonal, structural forces. A number of courts
on 2111y, and, conge uel°uh“m€lcssncss is a path on which people travel in-
e, UaVailable g0 :lhos: Y, found homeless litigants entitled to legal protec-
BINGS, see o 5 Who freely chose their condition. In this era,

0.
ergen ourt victories i
Punitiye Y or safety ne, Public ben

s n such areas as voting rigl ligibility
i tre: g rights, eligibility for
u‘;‘ 702_703. atmen by the police,

efits and the “right” to live in public free of

c 303 S.E.24 245, 250 (W.
rv, Pemles
Danicy, , 138 Misc. 2d
> e id a g _;"Pm hote 70, 4, 696
& No% at 703:09 |
M::,g,?% ;g'd]ﬁ%‘ 1993 wy, g4
Cal 32 (11 Cir, 198201

Va. 1983) (quoting W. Va. Cope § 9-1-1
172,175 (NY. Sup. Ct. 1987).

, At *Y <
::392 P,é}PU- 2d 386 38¢ ). 472 (N.D. Ala. Sept. 28, 1993), vacated and re-
o WE3q 4195, 1155" 89 (Cal. Cr. App, 199 .
. D""e]; 1339 1345 N8 (Cal. 1905 Pp. 4), rev'd, 892 P.2d 1145 (Cal. 1995).
819 F. S‘ Suprq Note 7:)] Cir. 1994)
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AN ]
life, including sleeping and eating, in the places where
forced 10 live.™? ) .

When opponents convince judges that a litigang's homele
ness is a voluntary lifestyle choice, the court’s response tengs l()( ¥
less favorable. Citing Love v. City of Chicago, Daniels points o‘m th;
courts increasingly “view homeless individuals as people whe o
voluntarily make ongoing choices which the law neeg nn[.l;;
spect.™ In the long run, a more successful approach might be t
convey the stark truth that a lifestyle choice of homclcssnmi(:
often the result of a person having a limited and poor selection of
options.”

At any rate, it is worth underlining the reality that the view of
homeless people as helpless victims, a view that many courts gij|
adopt, derives, to a surprising extent, from the portrayal of litigans
by their attorneys. In an insightful article that delves into the com.
plexity of the relationship between poverty lawyers and their ¢
ents, Marie Failinger presents the issue as follows: “The debate
about what poverty lawyers must do poignantly contrasts a visionary

hope for a ‘Beloved Community’ in which the poor are heard in
their own voice and seen in their own humanity with the reality of
daily defeat—clients silenced and bent, sometimes even by their
own lawyers."®

(h(‘y are

III.  Wuy WiLL DiaNA’s Cramn(s) NoT Succeep?

Cases involving exploitation of a homeless person’s image
have not been litigated.”” The idca that a homeless person, whose
image is valueless in the eyes of society, could successtully bring a

93 Id. at 1554 (emphasis added).
9% Danicls, supra note 70, at 697-98 (citing Love v. City of Chicago, No. 96-(036, 199
U.S. Dist. LEXIS 16041 (N.D. Ill. Oct. 23, 1996)). g
93 See id. at 71617. “When a homeless person is found on the sureet rather than l:‘l
dangerous homeless shelter, ‘abandonment quality’ housing or a psychiatric IN"P“_"I'.' o
person’s present condition may reflect affirmative decision-making. That persons  vd
tion might not meet the test of ‘voluntariness' applied in court decisions.” /d.
[This article] rests instead on the premise that everyone has an interest in
pleasant public places and that no one has an interest in living on the strect.
Activism and debate should focus on addressing the conditions that require
people to live on the street, by defining and implementing solutions to home:
lesness. Longer-term measures that address the causes of homelessness ";‘;
opposed to merely providing emergency relief - offer the only realistic posstt!
ity of doing so.
Foscarinis, supra note 1, at 3.
96 Marje A. Failinger, Face-ing the Other: An Ethics of Encounter and Solidanty in
vices Practice, 67 Forbham L. Rev. 2071, 2071-72 (1999). ~tion that
97 This author was unable to find a single example. Indeed, the mere SUZKS :uﬂlcd n
such cases could or should be litigated raised the eyebrows of some who were ¢Vl
the writing of this Note.
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> , with Diana’s claim may stem f.rorr'l the “is.«.slen[t}n]al

The diﬂ'lcu!?l ¢ of privacy and right of publicity ldW.' 1;]e e

pature of b_oth l;blllh“ city statutes and case law assert that :1 om(;-
rght of privac 1}; revail in a case that involves the unauthorize

e Sh‘::.it:.) image for trade and profit, her

aﬂd Ul]colnpc s

d use of her _ ]
asily falter upon the premises of the laws. The common
im can € A . = ccoanti
daim car vacy unintentionally, yet essentally,

i .
odic

excludes home-

s right of P11 virtue of its defining characteristics. As we have

e o i a public street, notwith-
n, a right of privacy does not exist on a public street,
:;:éing the fact that the homeless person may be using the street

a her “home.”® An individual’s right of privacy, then, cannot
thrive, and rarely even survives, in the public domain.!?

Nor is the right of privacy the only liberty compromised when
aperson lives in the public eye. The property of homeless people
may be of similarly little value in the eyes of law enforcement offi-
dals, and this devaluation bears on the question of whether the

:l:ir?ri?o'm the photograph could have raised a right of publicity

9B Yor it e oo o
Qmmf;_ ':}::Jg’c‘tsti‘:; ”"'l'kcl)'J"x'ﬂPUS“lo_ns that are emblematic of a democratic society.
nings (e, Presidents Liill e?st a few A.mencan presidents have had truly humble begin-
%ed not preclyqe him f co’n and CISIHOH) and the message therein that one's poverty
Children yhe, might oth rom the American dream has long been invoked to inspire school-
20 poggibe, ; erwise feel that the odds are too strongly stacked against them. It is
» that the very celebrities whose images have acquired
5_or even homeless, beginnings.
5

ity of Miam: "
e preseny cane) 3h31;“"}"-8‘.° F- Supp. 1551, 1574.75 (S.D. Fla 1999),
"g;\ oM certain lifeﬁuslg:i unuffs are in the unfortunate position of having
g 8 that they have g Ning activities in public, this court has difficulty
! P“';ﬁi(.)r.x N Sum, the d‘::onable €Xpectation of privacy in those aclivi)-
il of Privacy in sycly act?v?:j yet recognize an individual's legitimate ex-
©$ as sleeping and cating in public.

€reins: , sho 1 :
;;r:;fﬁr AC uld not:)]c deprived of her Property without due
i o € bedro)s - o s
58 :]ndmduaLs in lhs:?;ls b‘.'g“ or boxes of personal effects belong-
. the Properey of b ¢ s Pel‘.hﬂps the last trace of privacy they
OVerpac ot :;Imclc&s individuals is often located in the
¢y consider their homes . . . under the
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Like the right of privacy, the right of publicity may exclygq
homeless people by virtue of its essential nature. “People link the
person with the items the person endorses and, if thar person e
famous, that link has value.”'** While a homeless Person may bls
come a familiar sight to others who pass by her on the street th(i?‘
familiarity does not constitute the kind of fame contemplatéd i:
the body of right of publicity cases.!**

In addition, the right of publicity seems to wear two faces: 3
dignitary interest that derives from right of privacy law and 3 pro
erty interest that places it under the rubric of intellectyal prop-
erty.'” However, Diana does not have very sure footing on either
ground. Why should she not be standing tall on both? Whether or
not the mere snapping of the lens violates her right of privacy, a
statutory violation takes place once the resultant photo is sold,
Moreover, although right of publicity typically involves celebrities
whose image enjoys a considerable commercial value, the prevail-
ing view of the courts has been that non-celebrities can also recover
in right of publicity actions.'®®

Since the right of publicity is more commonly viewed as a
property interest, a court adjudicating such a case will tend to dis-
count the purely dignitary interest that right of privacy litigation
protects and that often results in pain and suffering damages.'®
The court would then likely treat the homeless person as a non-
celebrity entitled only to nominal compensation. Additionally, the
homeless plaintiff might suffer from a form of the prejudice that

circumstances . . . , it appears that society is prepared to recognize plaintiffs’
expectation of privacy in their personal property as reasonable.
Pottinger, 810 F. Supp. at 1572. onal Per-

102 McFarland v. Miller, 14 F.3d 912, 919 (3d Cir. 1994), cited in Peter Yu, [h(al\. g
sona Test: Copyright Preeemption in Human Audiovisual Characters, 20 CARDOZO L-
361 (1998). e the prospect of
193 While the right of publicity is available, in theory. to non-celebrities, t ub.i)irin' rights
nominal compensation will tend 1o deter such claimants from filing suit for p
violations. See Kahn, supra note 57, at 213. 1998) available 3
104 See Michael Higgins, A Pich for the Right of Publiciy, IP Mac. (Dec. 1995,
hutp://www.fom.com/home/pubs/2000q1/mjh.html (last visited Nov. : "Right of Publici
195 See Eric . Goodman, A National Identity Crisis: The Need for a Federal Rig
Statute, 9 J. ART, & Ex. L. 227, 25355 (1999). . A Tribute, 3
106 See J. Thomas McCarthy, Melville B, Nimmer and the Right of Public 'l'?i\‘c;mu's- courts
UCLA L. Rev. 1708, 1705 (1987) (stating that, with the first right of pu?)llc:’,dy well knq““
were reluctant to acknowledge that when “a plaintff whose identity was alfeact T
sued under this approach . . . there could be ‘indignity’ or ‘mental d‘xstre;:_» rivacy 2%
identity was already in widespread use in the news media”). “Accepting ;\ft unpermt
its face value, the courts were unwilling to allow a public person to d"""',hl -re the jgnitty
commercial use of identity invaded a ‘right to be left alone.’” Jd. Even “I ¢ whose -‘""f'glh
Interest is primary, however, it would not likely benefit homeless PC"p-‘(‘) at 638 ““InooK
and resilience is not valued by the law. See, e,g., Daniels, supra not¢ nt Nanaiio
.-?mhuny Alfieri, Reconstructive Poverty Law P,ac';,'a; Learing the Lessons of Client -
Yar L. 2107, 2141 (1991)),

oo
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INV. ¢ of right of publicity law from t.he outset.
velopre countered obstacles with this type of
eoneenwho thrives on publicity complain. of an
Solr,?icity?”—-the homeless woman may be yxf:wed

'c;:lry ca yp; choosing to live on the stre.et, h’as .wxllmgly
leomconC “fho’ o)fl privacy."” Just as the court in QBnen rulefj
forgone her ngtl:t enjoyed publicity could not complain when his
gata person 17 4 laved, a court may be inclined to view some-
bl i ing to live on the street as having

- u .
image Was P 2 voluntarily opt

f eives o : - oo
o8 f‘ﬁf rtf) complain when her easily appropriated image is dis
no ng

played on the face of a greeaung ca.rd.. b ed as a form
As we have noted, right of publicity can be perce
o intellectual property law.!°® The property of homeless persons,
however, does not generally garner the respect of law enforcement
agents.'® In fact, law enforcement agents may often completely
diregard the property rights of homeless people.'’® The courts
tend to treat such disregard with a certain amount of deference.!!’
Presumably, the rationale for such disregard is that homeless
people’s property is frequently kept in public parks or other public
l?nqes, violating the law, since homeless people are not allowed to
IJ:"'? ‘{l‘es" public places. If the homeless person is spending vir-
Vall of her time on the street, then her image is similarly

-

used b

"7 St O'Brie
e right _OfPUb{il(“ih[yP ;‘::‘;Slzl:s Co., 124 F.2d 167 (5th Cir. 1941). The right of privacy and
an inevitable reshlt ntwine at many points in this discussion. This overlap seems
o ¢ somewhat arrﬁc?aLas}Lmngfnt of the dignitary interest to
Mg ight of Puplic: ¢ © night of publicity. See, e.g., Roberta Rosen-
.1 .47 70 (19{?4)‘bg?g?1iv: ‘3:’ First Amendma_xt: A and Lz’a%ilit_y Rule Analysis,
didyg. 214 EMotiona) injuriesgtha?;:; Is a}ppropnate for the right of publicity to redress
sup,mna)' M from an unauthorized appropriation of an in-
iy L a flnoze 43 and accom .
niels, § Panying text.
bonsACLU Bregy o O%€ 70, at 706
tlegg o ' Re Case, : S
:llxgd.“gngp:l::é?"}“ the C?t‘yﬂ :fnso;:: 101 (describing small claims actions filed by ten
b % “Jameg B, “Ysatlemp(s 0 “cle rancisco for property rights violations that oc-
Mmpm), kiZedi V positive, anq (l;;n up” Golden Gate Park). According to the press
T WOrke e ‘¢ medications vital to his w, 1l-bei / -
13 Despite the 1. ey s well-being were among
G5 Recrca%io cy Odlocaungjames B.’s property for
Uy A anco andone Do n and Park employee, he was not al-
;, na L Ry 581 pfel, Cagr drip: 11 PCrty storage container.” Jd.
toug) lh[:mﬁqm e 581 (1995) (poir;unomek“ Mm-!allty I.II, Alcoholic and Drug Addicted,
of ¢ F? to OVercome» ; g out that gaming sympathy from the courts

ne pla: : in !

oy ﬂ:l,:u llegey & ousing Ac). the context of protecting homeless shelters
Pany  MUS g tthe Districr o

ouy 2 trict violated the FHA by vielding to commu-

s5d men

coury and ph ical disahilis:

g, the e br°ugh1 CXPressed seriore oAl disabilities of the shelter occu-
e oy Clters beey Under th F f1ous doubt 3s to whether this type of claim

+ . [whi i i
€9 were neilhe[r hich] did not protect the inhabitants of
6 renters’ nor ‘buyers."”

-C. Cir. 1991)
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“inappropriately” kept in a public venue.''2

Finally, because homeless people are a class that is oftep
worst, criminalized''® or, at best, viewed as opting for an unde‘s‘a t
able life-style choice,'"* the courts tend to yield more 1o public am
tipathy toward the homeless than to the latter’s distress, 115 %

As with convicted felons, the privacy claims of the homeless
are diluted by the public’s perceived need for protection agains
them."'® As Maria Foscarinis explains, “Some cities associate home.
less people with crime or equate them with ‘criminal elemens’
others associate activities such as begging with crime , ., "7

She describes the wave of public antipathy for the homeless
that has followed the hard-won victories of the 1980s and hoy this
antipathy is reflected in government “crackdowns,” where home-
less people are arrested and virtually expelled from the cities in
which they reside.'!®

112 See Haecmmerli, supra note 183, at 388 (critiquing the Lockean-based approach that
“encourages attacks by postmodernist critics, who contend that because public identity is a
social construct, society is entitled to unfettered access to that identity”). While the iden-
tity of the homeless woman is “public” in a literal, rather than a figurative, sense, the
postmodernist principle of unfettered access tends to operate against both her privacy and
her publicity rights. See id. ) =
113 See Foscarinis, supra note 1, at 1 (explaining how local governments are using crimi-
nal laws to respond to the growing presence of homeless people in public places); Daniels,
supra note 70, at 697.
114 See Danicls, supra note 70, at 713. Daniels notes that in_foyce v. City and County of San
Francisco, 846 F. Supp. 843 (N.D. Cal. 1994), the court accepted the City's argument that
the plaintiffs were not truly homeless since: .
[T)he plaintiffs included people who . . . had declined to live wnh a daughter
because she could not afford to shelter him; found housing unsatisfactory that
had been offered by a housing clinic; claimed none of his acquaintances wal.;‘ a
suitable roommate; refused to sleep at a drop-in shelter because of fear of the
inhabitants; been suspended from public assistance payments for missing ‘:|:
pointments; currently had housing and had been “on the streets for at mos
few nights.”

Daniels, supra note 70, at 713. .

115 See Apfel, supma note 111, at 554 (commenting that “judicial .mchl’lC he cracks @
federal disability laws reveals that [the homeless disabled] have fallen through t
the federal disability laws™). 1980)

6 See Williams v. Barry, 490 F. Supp. 941, 944 (D.C. Cir. - nt the

[M]any [homclcss]r;ycople are emotionally unstable . . . [since] “toa gﬂ‘:' (::-;:;ns
problem of homelessness was caused by a lack of support services for those¢ P
leased from [the city’s mental hospital].”

Lation of the

housed at night

- - . The public would be better served by having homeless persons find shelter &

rather than flushing these people onto the city streets and forcing them t©
food that is beyond their means to obtain.
1d. (emphasis added). 1
117 Foscarinis, supranote 1, at 3 (explaining that debate about the home 3
polarity between the public’s interest in orderly public places and hom
“right” 1o sleep and beg in public).
118 See id. at 1, )
In one phase of what a court later described as the city's “war on the h&
[Santa Ana) police conducted a “harassment sweep” in which homeles

a
ess pl-csum‘:ﬁ.
ess Pelﬂ

mclc&‘.

P(,_)plt'

5
HOMES” OF THE HOMELESS 42

i d of
. rally at the opposite €n
h[eol: o);' her utter lack of valu-

: 1 in her
right of privacy 1mn
or a rlg all of the standard
. danger Of falllng R Mean-
uld be 11 tectable interest. Mea
ode—WO he has a pro : blici
alk ab ine whether S than nominal right of pu ty
s hat ftek of access 10 mo_rede rives her of a viable cause of
g e E ) matic in that it €€p nder the circumstances.
Mﬂgesls o 1 h[ othCI’WlSC lnltlate 1.1 be timely thn a
jon that shelmlg right of publicity claim may av. . 1. Kislak,
Fo e}'(amp;c’tion is no longer viable. In Caness tat.uie .of g
gutpred dants contended that the two-year s law
ji,* the defen aﬁ ht of privacy claims under New Jersey
gions governing 7 120 Plaintiffs successfully urged that

Jaintiffs” claim. el ’
E:'mila[?rfl 5,35 not “an action for injuries to the person but,
ir

wher, one for a t?lr;,ious injury to ‘property’ I ights barred only
ars . ... .
Msluc(hy:uesuons of procedure might thus lead'a non—qelebnfy
wprefer a right of publicity claim to a right of privacy claim. To
aare the viability of such a claim, value should be presumed and
dalited based on any income generated by the sale or use of the
pandffs photo or likeness. Another obstruction to justice, in
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even a modicum of the privacy that most people take for o

To what extent do homeless people, who are f'rcqucm]y dc&rﬁntcd.
cess to restaurant restrooms (and conscqucmly have [omc(!' X
themselves in public places), bristle at being ph(m’grﬂphc ;ffhcve
public street? If and when they do bristle, moreover, Whu: 0N a
likelihood that they would feel able to avail themselyes of th _ls t}le
afforded by the civil justice system? Certainly, i would r(-'r(-l‘xcf
many to rethink their status.! Quire

Another factor complicating the possibility of Diang’s righ
privacy/publicity recovery was her psychiatric disorder, Thet’ tof
tion of the extent to which many homeless people can pamc?u'e&
coherently in their own advocacy complicates the Possibility of ; ‘:;-e
cial remedy. In Commonwealth v. Wiseman,'** a notable 1969 f: 3
sion of privacy case, the Supreme Judicial Court of Massachusc::
upheld an injunction against a public showing of the film “Tigicy,
Follies,” which documented conditions at Massachusetts Correc.
tional Institution at Bridgewater, a facility housing criminally in-
sane persons,'2?

Ironically, the impetus behind the successful lawsuit was the
institution, whose motive in seeking the injunction may not have
been the protection of the inmates’ right of privacy.'?6 "The men.
tally ill inmates of the Bridgewater, Massachusetts facility, at that
time, enjoyed greater right of privacy/right of publicity protection
than do homeless people. The inmates lived in a community of
sorts, behind walls, in an institution that could (at least claim to)
represent their interests. Homeless people, on the other hand, live
in isolation as single individuals or sometimes as individual fami-
lies, fcnding for themselves, and at times against one another, out
on the street.'?’

Even those homeless people who wend their way to shelters do
not enjoy protections equal to those of their non-homeless coun-
terparts."® In her comment upon the vulnerability of the home-

123 In this regard, it is encouraging to note that an empowerment movement is under
way, as evidenced by the existence of websites for homeless people. See, e.g., Nat'l wlmoﬂ
for the Homeless; 2000 Federal Legistative Agenda, available at h"p://“ch'm'nw
00agenda.htmi (last visited Nov, 16, 2001).

124 249 N.E.2d 610 (Mass. 1969),

:j‘: See id. at 6]2. ht of

26 See id. Though the legal claim was argued as protection of the inmates’ 1ig
privacy, the deplorable conditions at Bridgewrgllcr cc-rm;i)nly caused great embarrassment :3
Ma.ssacbusms and jts hospital officials, and it seems likely that this embarrassment sp o
lhl;_fle;l;n for relief. See id. have be-

See Apfel, supra note 111, at 578 1n.160 (“A significan umber of homeless hav
come fearful of shelters, which have becom<;S havg:s ;'nar'(li:lg dealers, recently released
convicts or other persons with dubious character.”)

S See generally i, o
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géaﬁ?nfﬁngemenl suit by them. Since the courts gc'ncrally take a
hostle view toward such windfalls, they should reconsider the ba.?'(,-s
for concluding that celebrity “cachet” is the standard for determin-
ing the marketability of a person’s image.’* Indeed, some compa-
nies have run seemingly successful ad campaigns using non-models
(vho, of course, consented to such use of their image).'* Casting
4ents often scout children at public schools in Manhattan, seeking
§3CCZ§:;gd§a;het, but a child wl}q has the”“right look.” This
o Lat Dlanfa had the right look_ for ph()?ograph.cr
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almost as quickly, the linf: between celebrity ang nos F
often hard to draw. Having the “look” of fame—be ; «
“classic”—can run a close second in its Product-enp, “0o}?
power. In Diana's case, moreover, her lack of celebriyy Cai’}‘lcemem
ally increased the value of the photo. The birthday oty et .
used the depiction of a real, live, down-and-out Ney York Versign
gest that this detail added to, rather than diminisheq l}ef 10 sug.
value.'** e cad

In suggesting the need for a federal right of ici
Eric ]J. Goodman has emphasized that such g statutzu“lx):;:ty; mm.e y
able to all persons famous or not.”*** Goodman maintains ut: o
right of publicity must be extended to every individual, 1161 o?xll fhe
persons from a segment of the entertainment industry, Fun})\ .
more, Goodman compares the minority view that the persona o;r‘
non-celebrity lacks commercial value to the discrimination pe :
trated by the Dilution Act of 1995 against non-famous tr:g:
marks.'* Publicity cases subscribing to this view require a minimal
degree of fame or notoriety as a prerequisite for relief.'*

As we have seen, the majority view, while recognizing the value
inherent in every person’s image, holds that damages should be
based on the value of each such image in the marketplace. What
exactly does this standard mean? Perhaps Diana’s image would
have little market value if it were used to sell clothing. As a greet
ing card, however, it is still being sold on St. Mark’s Place, New
York City, in multiple versions, almost a decade after it was copy-
righted by card manufacturers. Both the variety and the longeyity
of these cards in the marketplace highlight the tremendous appedl
of Diana’s image on a greeting card.

Maybe the sense of exploitation that the sale of these
evokes, and the difficulty of finding a sure legal remedy, point ot
a problem in the prevailing view of publicity rights. Alice Haem
merl: suggests that the problem may lie, in part, in the choice the
plamtiﬂ’ is forced to make between seeking right of privacy ,(e:m[o
tional distress) relief or right of publicity (economic) relief.”™ "

1‘Cclebri :

cards

132 T} | which
rea(: thr';.add”d value is highlighted in the statement on the back of the l:::-l
133 ;.. s photo is not a set up .. .." See supra note 5 and accompanying !
man, su o
::: Serid, 253./7'0 note 105, at 252
2% See id; Dilution Act of 1995, 15 U.S.C. § 1125(c) (1998). mos

136 g, s ep g (OMPE
§ ;16 cm:.(iim()?;‘:;g’)‘,' supra note 105, at 253; RestaTEMENT (THIRD) OF UNFAE

37 See Hae .
e Hacmmerli, supra note 13, at 386 n.6. wnef ©

h . .

o}g::{)?:f doctrinal recognition of a right of publicity that allows ' -(Zon“ mic

grounds C"Tmemal exploitation of her identity on both moral .;n ; an u
» rather than having to choosc between economics (publicit!*

» , 7
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INVADING '

o article “presents the case for an expansive
Jditions .mmm:nrl;utonomy-bascd property right that break.s
a-gh[ of “b!lflz;ﬂ view of the right of p'ubl‘fcuy as a solely pecuni-
:1- th “ad.m(:hc exploitation of identity. "“"* In many respects,
interest tercultural: not only does it question the tradi-
¢ coun‘emon that the publicity rights claimant cares
wrinal 2% but it also rejects the nontraditional,

ensation, ; -
only a:domlics‘:?(l:mention that the right of publicity has been over-
ert
postm

4.1 Alternatively, the article argues “that the rigl.lt of
exter)df .fr from being overindulged, has been theoretically
e :d and that as a property right based on human auton-
S“°"‘ihan§ris' respect and nurturing, rather than the diminution
Z[r?;du ﬁpon the courts by critical and postmodernist

theoreticians.”"*

2001]

B. Protected Class Status for the Homeless

The Protected Class Resolution for the Indigent Homeless
Population is included in the 2000 agenda for the National Coali-
ton for the Homeless.'*!

(Thhe resolution . . . calls for protection from laws against sleep-
ing in public, acts or laws interfering with the right of homeless
people to travel, unfair wages, laws that disregard personal prop-

e i i i i
™. violence and hate crimes, and being characterized and
treated as non-citizens, 142

that ;tggﬁsfsnng Alicia Hancock Apfel’s argument, we have seen
g prote(z t.:?re both disabled and homeless often fall through
At gor Sxamy Olns provided by the Americans with Disabilities
0 counteracy difs)ce" w.h l_lc' the FH{\ has been invoked successfully
89U homes, o ] fmination against disabled people living in

» elter residents have been precluded from similar

ings (priva

; cy). Alth -
ﬁ:’;‘i:;' 1o such exp,g‘;ﬂ(?ogosmve law may recognize both aspects of the right to
D PUhlicity i » - - - doctrine does not tend to do so. The idea of a

- h A .
domin:al rights, i :(ﬁre‘:‘f Publicity rights as comprising both economic and
I Nt concepy of ntirely novel, but it has been overwhelmed by the
13 Publicity rights as solely economi
- I a3 y omic.
149 ld. 3 38(&'87
In fa, a 38y, '
ﬂm«. Na['| e .
Mectag ¢, ! Coligy
tie/ o Class | on for ¢
lif""'“ghu‘h’“l“‘ °mel:y§ })‘lOmclcss,_Z()()() Fedeval Legislative Agenda, Designation of
15 Id. tml (last visited Ma:oﬁf"awulabb at hup://home.carthlink.net/chuckcur-
See Apte) - 4, 2000).

' Suprq
Ote 111, at 576, 49 U s § 12101 (1991).
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redress.'™

This reality seems to point 19 the need to have home
ple designated a protected class in their own righ, Sin ('c‘
not all, homeless people suffer from disabilities, the facq Many e
lack of standard domicile precludes them from bcm‘l‘.:h.
ADA protections is an injustice that warrants correction ";
tion, protected class status might help homeless lilig;.,,“ (:' .1
the court to toll the statute of limitations in any rig}“' ()f_uo_ur 0
publicity claims they eventually file. Such a tolling shnu]blrna(y
option for homeless people who, with all the problen, lh(. be an
may not have the wherewithal to learn of infringcmcnts‘u )<(’ fa‘?.
privacy or publicity rights within the time frame allotgeq }l)":;]lhc.,
plicable statutes. Although it is rare to gain a tolling of lht' s -
of limitations, many such statutes provide for tolling in (he czgl::{

infancy or insanity.'*®
C. Statute of Limitations

One benefit of recognizing homeless people as a protected
class is that it might facilitate their claims as disabled individuals, I
their disability claims are recognized, there is a chance that the
statute of limitations that restricts their ability to file right of pri-
vacy or right of publicity actions might be tolled. Although the
standard tends to be high, it is an option that should be

considered.!®

144 See id. at 577 (describing governmental and judicial discrimination toward homeless
people, shelters, and shelter services); Johnson v. Dixon, 786 F. Supp. 1, 4 (D.D.C. 1991}
(stating that the plaintiffs’ reliance on the FHA to challenge the closure of two shelters was
a “questionable” application of the statute, and that it was “doubtful” that the shelter
could be deemed a “dwelling” within the meaning of the Act).

145 See, e.g, NY. CP.L.R. § 208 (McKinney 1999).

If a person entitled to commence an action is under a disability because of
infancy or insanity at the time the cause of action accrues, and the time other:
wise limited for commencing the action is three years or more and expires 00
later than three years after the disability ceases, or the person under the disabik
ity dies, the time within which the action must be commenced shall be :;:
tended to three years after the disability ceases or the person under el
disability dies, whichever event first occurs; if the time otherwise Ilmm_-d IST"'“
than three years, the time shall be extended by the period of dmb’lm{,-mn
time within which the action must be commenced shall not be extendcd ": o
provision beyond ten years after the cause of action accrues, t‘-\'c"lf“mc per
action other than for medical, dental or podiatric malpractice, whf‘rl Iv to an
son was under a disability due to infancy. This section 'shall not J-pln’rim e
action to recover a penalty or forfeiture, or against a sherifl or other o
an escape.
1d. i

116 See, e.g, McCarthy v. Volkswagen of America, 55 N.Y.2d 543, 947T‘§l awte of L%
son is ‘insane’ pursuant to C.P.L.R. 208 for the purposes of tolling the > nprehe? o
tons if he is unable o manage his business affairs and estate and w-lf: (o functio® .
protect his own legal rights and liabilities because of an over-all inabilt
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<WADING THE o

o001 I . Dru Inc.,'*” an Ohio federal dxsl_nct. C(.)lll"t
' asselt V- gm-lmg heg,laimiff in an employment discrimina-
s d against | J d.'*® However, the court held that
arties brought under the ADEA, m~c_ntal
3 d for filing a charge with the EEOC

en private
that equitable tolling

11 toll the perio

jon © - betwe
g circumstances indicate

: (! .
.naS
ompetence ™
" the surmou ne
when . 149

s appmpn‘dlc.
CONCLUSION

the homeless litigant who seeks to file a
blicity claim raises complex ques-
gons of private ri.gth versus pt'lbl}i]c frfmdon: .';1:):11) ofl :’5!:1;1’21)011 :::

1 a commercial level and_ i v ;']-). Y i ] . t
::emmcrli's case for a Kantian ngl‘n (.)f pub lCll).',"l‘( ea ISIIC'éS i
sounds, is appcalingly melodious n 1ts cmplmsm on r_cfxs(m,
puman value, and self-worth.”'®' Were such a right of publicity to
pecome the law, Diana clearly would have a viable claim, for “au-
wonomy implies the individual’s right to control the use of her own
person, since interference with one’s person is a direct infringe-
ment of the innate right of freedom.”'** Haemmerli acknowledges
that there arises a question of “whether the autonomy right to con-
rol the use of one’s own person extends to control over images or
other objectifications of the self.”13% After considering Kant’s the-
ory of property, Haemmerli concludes:

roblem f'aci'ng .
. h(T;p};inCY or a right of pu
fi

iggsipl(ear:::}?of)y(siactr;’c ;Jr(')perty is inseparably associated with
oA ten 2 use property grows out of freedom and
should be gy la to personhood. As to whether a person
fed Beatiy t‘ho claim a property right in the use of her objecti-
every reason,thre} is no log:c.al reason why she should not and
teated 34 yb§ 1€ should: if one’s own image, for example, is
should it nog be s c2P2Ple of “being yours or mine,” why

€ claimed by the person who is its natural s;>urce.Z

aety") Thg

definition of «; i
long |i,',,B:f' ;::!L”PCZ V. Citjb::]s:'n;?;&a;%‘éa?]y applies to a significant number of homeless
"’:gi;y, e, drgle:im 'eﬁpliciuy'h(;]ds ma?('ingcon":;]g(()i(li (ll)s]( Cir. 1987) (explaining (h‘a(lu
| F wll a fed ntal disability, even rising to the leve.
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