RSELF: THE MUSIC INDUSTRY GUIDE
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0 TI(T)YREGULATION OF VIOLENT CONTENT

INTRODUCTION

o June of 1999, PrtiSiden‘t Bill. Clinton asked the Federal
je Commission (“FTC") to investigate whether the entertain-
et industries were.prorr}otmg violent material to underage chil-
aren. President Clinton’s reqquF came on the heels of the
Columbine High School massacre,® in which two students stormed
into their school and fatglly shot twe}ve classmates and a teacher
before killing themselves. The shooting spree focused national at-
ention on the issue of youth violence, and public concern was fur-
ther aroused when subsequent media reports revealed that at least
one of the killers posted music lyrics and movies with violent con-
ent on the World Wide Web.*

The FTC’s findings, released in September 2000, uniformly
condemned the music, movie, and video game industries for mar-
keting tactics that inappropriately targeted children.® Specifically,
the report found that even where industry insiders did identify ma-
terial that was considered too violent for children, they nonetheless
intentionally promoted and marketed that material to the very age
groups deemed too young to consume it.°

These findings led the chairman of the FTC to testify in his
opening statement to the Senate Commerce Committee that:

Studies indicate that there is some correlation between ex-
posure to violent materials and aggressive attitudes and insensi-
tivity to violence. That correlation—and a desensitization to
violence that we all sense—demands that we stop and consider
the wisdom if not propriety of the target marketing to children
that our report uncovered. It seems to me unacceptable to con-
tnue a process in which advertisers and marketers seek new and
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V
more efficient ways to market ma [ ol, 19:235

regards [sic] as violent to an unde

All of this has the i :
ndustry poised a

- s t .
posmble.coufses of action taking music excc?u?ross,roads, With g
ferent directions. On the one hand, there is t;Ves in dccidedlydif
e - 3 l X
try leaders could conceivably decide to do enslf}?.‘s Quo: ingyg
response to the FTC’s report, relying i Oting gt 4 ;
First Amend ! o g instead on the tradijopy
s endment defenses to any attempt at indy traditiop,
On the.other hand, an industry-wide attempt at ss]l?, Tegulation s
something that, although encouraged and in f; cli-regulation, j

the FTC,® would essenti o< recommendeq
- would essentially resemble a preemptive strike 1 b

This article takes the position that the second course. f acii
should be followed. In other words, the music industry sh: l::icum
steps to internally regulate the marketing and promoti i
rial with violent T e
_ conten.t. he reasons for self-regulation are three.
fold. Fl'rst, self-regulation would comply with the explicit recon.
mendations of the FTC and would avoid external legislation by
Congress. Second, recent developments in case law suggest that
courts may be starting to view traditional First Amendment de
fenses in a light that leaves the music industry very susceptible to
litigation. Finally, self-regulation would protect the artistic free
dom of expression that is of paramount concern for the indusuy,
and at the same time improve standing in an already volatile and
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potentially hostile public environment.
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rials t.hf:y Or their jpq
rage audience,’ sy

I. Tue FOrRK IN THE ROAD: STATUS QUO OR SELF-REGUIATION?

The implication of the FTC'’s report is that eventually, ir;] v5°m¢
way or another, the music industry faces the prospect of ¢ ;ng‘c
The FTC has acknowledged that it does not presently P":‘T:(“kﬂ_
power to discipline recording labels for refusing to c-};a?,ge(in(‘iuilﬂ'
ing tactics.'! Yet the FTC has also SL-lggested that lblt e ountd
does not impose its own regulations wu.hm a rea's)(l)ni_l nethﬂl wou
time, one solution would be Congressional legisiatio
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7 Pitofsky, supra note 1. ) icabilty o P

8 g::o;?a?’ke:gg Violent Entertainment to Children: A Review ?f the ":{z’( :;r from (h:;“’
Trade Commission Act to Proactices Documented in the Cnmmmwn“ffpm’aifn)_ auailable ot At
man Pitofsky to S. Commerce Comm. Chairman jo};r)l 12(00 0 [hcreiﬂﬂ“"
www.ftc.gov/os/ 2000/11/ viols(ud)'mccain.hlm (Nov. :
Letter].

9 See id. .

10 See Pitofsky, supra note 1. ) .

11 See Pitofsky Letter, supra notc 8 (stating that 2::
2 number of significant legal limitatons, mch}x_?_rg{,:\an).
effective law enforcement actions under the
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the FTC with the power necessary to regulate ex-
an e music industry has two options. They can er-
11, which in a sense dares Congress to regulate
can regulate on its own.
] argument in favor of the status quo,

mally-~ ©
tecr do nothing t 2%

from rraditional lega . P .
c Jation and in favor of inaction, is that the First Am'cn.d-
against 78", rects all recorded music from generating liabil-

ment cssentla[")' lg?;_,s Thus, the argument contends, there is no
i m the firs lzr:t.ion of content or marketing. The First Amend-
basis for re.gl;“ has afforded virtually absolute freedom to artistic
ment h{storllf anyd therefore renders such guidelines unnecessary.
expression, ple has always been subject to vigorous

ile this princi
Voreover, while this princip
:oral debate, there has until recently been no real reason to ques-

tion its legal soundness. .
A recent trend in case law, however, suggests that the First

Amendment may no longer protect artistic expression from lili‘ga-
tion as well as it once did. This factor, combined with the growing
Congressional resolve to regulate,'® suggests that the inaction ap-
proach should be rejected. To understand why, we must first ex-
amine the progression of the case law.

A. From Brandenburg to Today

_There is no shortage of cases alleging that members of the
various entertainment industries bear responsibility for “inspiring”
Eeml?ers of the general public to commit acts of violence.'® But
aztg?s?(])l]y’ the attempt to hold an a.rtist l_igble for a .Lhird part}f’s
Parliculare:ce l}ta:s been an exercise in fudlity.’” Musical lyn.cs, llr;
and as 3 r;s:ﬁ a ({rded the utmost Flrst. Amendment. protection,
safe when o ];:Al‘t..lifts and music e?(ecutwes‘have lraqunall_y b?en
or a Tcal-lifepacl:m alleges that violent lyrics were the inspiration

of violence,

1 .
ni See Pitofsky, supra note 1
generally I
1 g, Sverally McCollum v. CBS, Inc., 249 Cal. Rptr. 187, 19192 (Cal. Ct. App. 1988).

15 :
s See P:ofsky, supra note 1
mes v, 2
;‘:"ldgl’en"; Ca]‘,’RM&Onged)a: Inc., 90 F. Supp 2d. 798 (W.D.Ky. 2000); Donaldson .
LEXI% . Ct Ag : 19959 (Cal. Cu. App. 1992); Adams v. City of Fremont. 80 Cal. Rptr.
173 13609 (S.D.N‘;} Nog);lg‘al‘;g)zm v. Acrosmith Productions, Inc., 1989 U.S. Dist.
A generall ped sl 29 ). )
(Q"&)’Simmt Anal)‘ysi? gb;‘ Flre,sler & Kendall T. Jones, Catchin’ the Heat of the Beat: First
15 f Music Claimed to Incite Violent Behavior, 20 Lov. LA ExT. L. Riv. 1
id. at 17_ .
poﬁ?nfe formg ofl.s' dBut see id. at 18-19 (suggesting that protection might not be afforded
'€l valye), £angsta rap” that contain excessively violent content and possess no
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Yet there are limi
) : nits to this doctripe 19
entitled to First Amend; cne.® An arggp
nent prote A US worl -
oF pl‘oducing W lawlens f:tlon if it is “gj ()
duce such action.”® This sta a;'uon and is lik
Ohio®' and th o sandard, set forth j
s en refined in Hess o, Indiana,?2 1,
1ans to near-abs 2 ' 1¢ :
test requires lh;t " le;letz:c{)lrote}ctlonlfrom liability ﬁ”y CMlitleg
R A >ch, other than g WO
calls to illegal action, be shielded. 23 the Xtraorg;
A number of cas , -
terms of 1 Ol cases have further defineq th :
s Ol the entertainment industry; specificall % Principles
ne*t In McCollum, the plaintiffs : . Yo McColtu
old. 555 Svam: S rocs p s alleged that their nine
e as Incited to commit suicide by Ozzy Osl netee
o Plcl e $olutmn.. ** The court determined that u.woumc S song,
du(;le}n with the intent that its listeners commit an ills(‘"\glg Wiss ngp
ar " . 3 >gal activine
d'ld tl(.{'ef()'re one ll.stener $ unreasonable reaction tog:] aunm:,,
1d not justify imposing liability on the artist.26 Notably l‘: ]
_de 3 . ably, howey,
not even the Rl"‘_“ advocacy of violence would be sufficient b ‘ N
t9 consttute incitement.?” As such, substantial protecti e,
vided to an artist’s lyrics. o
. /‘\nother pertinent issue of the doctrine’s progression is the
artist’s duty to the plaintff. In most cases, due to the protected
status of musical lyrics, an artist has no duty to ensure that men-
bers gsf the general public will not react violendy to any given
song.*® This is not true, however, if the work violates the Branden-
burg test, and therefore forfeits that initial wall of protection. In
P

most e

|]~)’(‘ar.

19 See McCollum, 249 Cal. Rptr. at 192-93. Notably, the McCollum court acknowledged
“freedom of speech guaranteed by the First Amendment is not absolute. There are cerain
limited classes of speech which may be prevented or punished” such as 1) obscene speech:
9) libel and slander; 3) criminal statutory violations; and 4) speech “which is directed 1
inciting or producing imminent lawless action, and which is likely to incite or produce
such action. . ..” Id. The present discussion is limited to the fourth category. Leadel

20 Brandenburg v. Ohio, 395 U.S. 444, 447 (1969) (reversing a Ku Klux :;.hl:oun o
conviction and declaring an Ohio criminal statute unconstitutional). Here, the
u’nguished “mere advocacy” from incitement. /d.

1 395 U.S. 444 (1969).

22 414 U.S. 105 (1973). .

23 See McCollum, 249 Cal. Rptr. at 193 (citing Hess, 414 U.S. at '103 _(?tfi“’;:‘fi'n
two-part test consists of (1) the intended incitement to imminent lawless actvity:
likelthood that such activity will occur)).

24 249 Cal. Rptr. 187 (1988). et

25 See id. at 188-91. ) - the Entertai®®y

26 See id.; see also Carolina A. Fornos, Inspiring the Audience to lfrtll ’:""’"_gm,,,, or Resd?
Industry be Held Liable for Intentional Acts of Violence Committed by Viewers. e 1
46 Loy. L. Rev. 441 (2000). . in Enters- 1

27 e McCollum, 249 Cal, Rptr. at 193. But see generally R.'C‘fl;’t;::?;‘: on how ©0 %%
F.3d 233 (4th Cir. 1997) (providing that book comam'!“g ":ismiuc d that the
man is not entitled to protection). In Rice, the defendant a
was to provide assistance to killers. See id.

28 See McCollum, 249 Cal. Rptr. at 192-93.
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fd (2) the

DO IT YOURSELF 239
2001] ' 29 y . ” l .-
0 General, In¢™ for cx'ample, the defendant radio sta-
Weirum ¥ h a duty, and its violation of that duty left it liable to
tion had ,'uc. s0 There, the radio station sponsored a contest in
Jaintiffs were actually encouraged to get in their cars and
hich HSLENCTE 1 where a station employee would distribute prizes
drive 0.2 l(fca%l\gl s1 While competing in this contest, two listeners
o the firy dljrnlnc(.l a car accident, resulting in the death of another
"cgygﬁ;ﬂ]’)r/}f: c:ourt dcter{nincd that because the radio station in-
(;::hd'an immediate, sl?CClﬁC
ess driving), it there

course of action that was likely to oc-

(reckl fore had a duty to the plain'ti.ﬂs and

z:)‘;l d be held liable for the negligent acts of the participating
drivcrs-” _ 3 o ke

It is here that a recent development may suggest a shnff in the

way these typcs of cases will be treated. In 2000, the court in Byers

atilized the Weirum duty standard and ruled that

v. Edmondson™ ! ! :
ht be liable for the acts of two viewers who

movie executives mig
went on a shooting spree after watching the movie “Natural Born

Killers.”® The plaintiff was critically wounded in the shooting, and
alleged that the filmmakers shared liability for the acts of those
who did the actual shooting.*® Conventional Brandenburg wisdom
suggests that the First Amendment would bar liability for this type
of “copycat” crime.®” Nevertheless, the court in Byers determined
that since the plaintiff alleged an intentional tort, that is since the
plaintiff claimed that the filmmakers intended that viewers emulate
the film’s violence rather than claiming that they were negligent in
not pre.vcn.ting a violent reaction, the claim could not be immedi-
2:)013[ Csiglln:;scd.” If the plaintiffs could prove such intent, the
hoce ted, then the filmmakers would have a duty to protect in-
Nt viewers from third-party acts of violence.

B.  Implications of Byers

Admij . :
dmittedly, proving such intent poses a substantial hurdle ab-

25
. 39 P.2d 36 (Cal, 1975).

31 See ﬁ at 38'40
2 See id.
o Seid,

e So. 2d 68
P Seidaegy, (- Ot App- 2000)
87 g:l id,

e McCo)
Fomos llum v. CBS, Inc., 249 Cal. Rpur. 187, 19293 (Cal. Cu. App. 1988); see also

% ¢ ’"t;r:! n;nc 26, at 447.97.
% g = Gégsc) 2d at 687,
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sent anything short of issi 12
But the factgthat such ?1 i(l)a?rgkr::; ac:;mlssmn i :
should be cause for concern withizl t;i
one author believes that Byers “may be the beginn; 1
trend of allowing these cases to proceed to tegmmn %a gm“?
in a multi-million dollar verdict against the d?fa ; (Il) erh?ps result]i?xg
gr(i)g: tc()as&siazllr(ih e;llo;vfed to proceed where o&clzrsa?vz;: c{_“ facy i
pressure on ’recorc; mph th? i fould be sever ‘5.2“

D el for : ]mg companies would increase alop .
potendal for ;3:%’;3{1;;;;?& a}nd artistic freedom, whid% i‘si? the
oromiicd 2 o sotilt in of regulation, would be seriously cen-

. Whether Byers actually signals the 2

mains to be seen. But theyme%:a1 possibiliot;:::ssc ;nc})xi:e:te‘w i
successful lawsuit ought to be enough to dissuade mul: Pl
leaders from the inactive response to the recommendatil;)mdlfm
FTC. Combined with the cries for reform by members (sn"ngle
gress, these realities leave little doubt that the best course of acti o
for the music industry involves internal self-regulation. 3

e d
allowed 1o roi};ee[:ida
at al

€ Mmusic indyg

com-

II. THE BENEFITS OF SELF-REGULATION

The benefits of music industry self-regulation would be mani
fold. As previously discussed, internal regulation would short<r
cuit a Congressional movement toward external regulation by
acknowledging the FTC’s findings and recommendations. At the
same time, it could provide a safeguard against possible litigato?
that was forewarned by Byers. Perhaps most important of .-'3
third reason for this type of action is that each of these object™®
can be met through regulations that would actually profect and 10

restrict, artistic freedom. o

The FTC emphasized that, due to First Amendment € o
its recommendations were “not designed to regulate of even 0
ence the content of movies, music lyrics or electronic game>

the
subsequent letters from

the FTC to members of Co?g_rﬁ;;lcam and
further noted that, without legislation by Congress, sign

40 Ser id. at 687; see also generall Rice, 128 F.3d 233. - cussing Aﬂ_«fﬂ"{ﬂ

41 Fornos, supra note 26, at 4%3; see also Rice, 128 F. 3d. 2'5]3""1(35' Case, i1 ::;:h g
Schmitz, 572 N.W.2d 9 (Mich. 1997), also known as the J_en“)’[he Jenny Jone‘il by
family of the plaintiff won 2 mult-million dollar verdict ag“amsluainw"cc, was il pt?
the plaintiff, who had revealed a secret crush on-air to an 3C‘:1“3 neghgen! jn insP
acquaintance four days later. The court found the talk show

acquaintance o kill).

42 See id.
43 Pitofsky, supra note 1.
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9001] ) o

. Amendment issues exist that may affect the viability

ansetded Flfcsﬁon or remedy.”** These comments by the FTC fur-

of a0 FICHS that creating internal guidelines that protect artis-
r theé

is a major advantage of self-regulation. Indeed, the
of the free speech issue suggests that legitimate self-
fforts by the music industry would likely be viewed fa-
regulato’y jcularly so with regard to First Amendment matters. In
FTC has made equally clear its intent that, if no inter-
taken, “legislation . . . should be considered.”® Would
] legislation, almost retaliatory in nature, be as respon-
ternal measures crafted by industry ex-

tic =
C's wariness

such externa '
sive to artistic freedom as 1n

rts and artist rcprcsenmtives?

Opponents of regulations might arguc Fhat the true rcspon_si-
bility for the listening and purchasing decisions of children lies
with people wholly outside the music industry. Indeed, a strong
argument exists that parents, and to a lesser extent retailers,
should be equally as culpable as music industry executives. Thus,
the argument contends, restricting the music industry would place
an undue burden on an entity that ultimately has very little actual
control over children. However, this argument is misguided.
While it accurately represents the proper allocation of responsibil-
ity, it does not provide a legitimate argument against self-regulation.
On the contrary, such regulations would help the music industry
shift responsibility from itself to parents and retailers. If a system is
;’;:ltmed that can provide parents and retailers with information
o ilrllldizrtem, such as an infom_\ative ratings system, then the mu-
bilty, Th?; c:n effectively wash its hands o.f further legal responsi-
Becanse. 5 rgpl”olach also seems appropriate on mor_al grounds
with those i};dip_zr ylemphas'lzcs that' the final responsibility rests
Sumed and int‘: uals most hk'ely to directly affect the material con-

rpreted by children.

CONCLUSION

In vi
the ma:;ci‘:;: Gike P_TC'S findings and recommendations regarding
Music induStg ::f V_‘Olem enfertainmem material to children, the
Paths, Rathe;yth ust C}}(’OS_C in the near future from two diverging
On its own a‘nd arlx maintain the status quo, the industry should act
€Nt materiq] A:ie f-r.egulat_e the marketing and promotion of vio-
Y in three sign; opting this course of action will benefit the indus-
significant ways. First, it will demonstrate a willingness

M op
tofsk.
a5 5 y Le
thofsky_ m;f‘:'-nsoul;;n; note 8.
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ol 1g.
to adopt the FTC’s recommendations and simultap, 23
Congressional legislation. Second, it will address N Cougly avig
for concern in the recent case law regarding tra(;’_s§1ble Caygy

Amendment defenses. Finally, it will presery ltiong] .

1en . : . e artisg i
while improving public standing. SE freeqy,

fames W. Rose*

sual event, which
cerning who owns
day-long conferenc
Art and Cultural P
vein, and brings tc
disciplines to disct
cern disputes over
museums, collecto:
The topic tod:
ments and division:
are those people w
ket, a free art marl
straint. At the oth
Support a very heax
Port and national
In between, there :
ne remarkab
consj
mtereSted (l:if:l‘nr-lnys
°ach other anq o
one anoth dor
€r to Say

'ward andg I

and |

; X

* Candidate for ].D. 2003, University of Michigan Law School.




