IS

SYMPOSIUM:
ART, DISTRIBUTION & THE STATE:
PERSPECTIVES ON THE NATIONAL
ENDOWMENT FOR THE ARTS*

AMy ScHWARTZMAN (MODERATOR)**
JouN Tuskey***
RoOBERT W, PETERs**¥#

Hore O'KEEFFE*#%*%
ROBERTC BEDGOYA*¥¥%#:%
Davip CoLp**¥sas
MARGT HAMILTON®®#® &%k

AMY SCHWARTZMAN:

In June 1998, the Supreme Court decided National Endowment
for the Arts v. Finley.! The case was brought by the National Associa-
tion of Artists’ Organizations and four individual respondents:?
Karen Finley, John Fleck, Holly Hughes, and Tim Miller.?

Finley presented a facial challenge to the constitutionality of
decency criteria that Congress had enacted and imposed on the
National Endowment for the Arts (“NEA” or “Endowment”).* This

* The following is an edited transcript of a Symposium, An, Distribution & the

State: Perspectives on the National Endowment for the Arts, held November 10, 1998, at the

Cardozo School of Law, and presented by the Cardozo Arts & Entertainment Law Journal in

conjunction with the Intellectual Property Law Program, Cardozo School of Law. o

** Executive Director, Volunteer Lawyers for the Arts.

*#** Assistant Professor of Law, Regent University Law School; Research Counsel,

American Center for Law and Justice.
**+% President, Morality in Media, Inc.

*#4xx Acting General Counsel, National Endowment for the Arts. All opinions ex-
pressed herein are her own and not the opinion of the National Endowment for the Arts.

*#wirt Executive Director, National Association of Artists’ Organizations.

**%xx%¥ Professor of Law, Georgetown University Law Center; Volunteer Staff Attorney
Center for Constitutional Rights. Mr, Cole is also the legal affairs correspondent for The
Nation, a columnist for Legal Times, and a periodic commentator on National Public Ra-
dio’s All Things Considered. He represented Karen Finley and her co-plaintiffs in National
Endowment for the Ants v. Finley,

wkxxxr Professor of Law & Director, Intellectual Property Law Program, Benjamin N.
Cardozo School of Law, Yeshiva University.

1 118 S. Cu. 2168 (1998).

2 The individual respondents were performance artists who applied for NEA grants
before 20 U.S.C. § 954(d) (1), the statute at issue in Finley, was enacted in 1990.

3 See Finley, 118 8. Ct. at 2174,

4 See id. at 2175-80. The National Foundation for the Arts and Humanities Act, as
amended in 1990, requires the Chairperson of the National Endowment for the Arts to
ensure that “artistic excellence and artistic merit are the criteria by which [grant] applica-
tions are judged, taking into consideration general standards of decency and respect for
the diverse beliefs and values of the American public . ..."” 20 U.S.C. § 954(d)(1) (1994).
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statute was enacted in response to public controversy in 1989 over
two provocative works, which led to a congressional re-evaluation
of the NEA’s funding priorities and efforts to inciease oversight of
its grant making procedures.® The two controversial works were: a
retrospective of the work of photographer Robert Mapplethorpe
entitled “The Perfect Moment,” which included homoerotic photo-
graphs that several members of Congress condemned as porno-
graphic;® and a subgrant that exhibited artist Andres Serrano’s
work, “Piss Christ,” a photograph of a crucifix purportedly im-
mersed in urine.”

The standard, as it was enacted, instructed the NEA to take
into account “general standards of decency and respect for the di-
verse beliefs and values” of the American people when promulgat-
ing regulations on granting funds.®

The Supreme Court’s decision was rather interesting. Essen-
tially, the Court held that the plaintiffs did not meet the burden of
bringing a facial challenge to the statute.® The statute was not
found to be unconstitutionally vague,'® and the First Amendment
challenges were not sustained."

However, the Court welcomed, or certainly made reference 1o,
the fact that an as-applied challenge could indeed be brought.'
Justice O’Connor wrote that a “different constitutional question™?
would be presented to the Court in.the case of “an as-applied chal-
lenge . . . where the denial of a grant could be shown to be the
product of invidious viewpoint discrimination.”'*' 8o, suppression
of disfavored viewpoints, or some diSproportionate burden, calcu-
lated to drive certain ideas and viewpoints from the marketplace,
may after Finley be struck down as unconstitutional.

Some people believe that the holding of the case, while sus-
taining the criteria, rendered it virtually meaningless. Justice
Scalia, joined by Justice Thomas, wrote a rather scathing concur-
rence.!®> “The operation-was a success, but the patient died”;'® he

5 Ser Finley, 118 8. Ct. at 2172,

6 See id, at 2172, The Institute of Contemporary Art at the University of Pennsylvania
had used $30,000 of a visual arts grant it received from the NEA to fund Mapplethorpe's
exhibit. See id.

7 Serrano had been awarded a $15,000 subgrant from the Southeast Center for Con-
temporary Art, an organization that received NEA support. See id

8 90 U.S.C. § 954(d)(1); see Finley, 118 S, Ci. at 2171,

2 See Finley, 118 8. Ct. at 2180.

10 See id. at 2179.

11 See id. at 2180,

12 Ser id, at 2178.

13 fd. at 2170,

14 4, at 2178.

15 See id, at 2180-85 (Scalia, J., concurring, joined by Thomas, J.).
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felt that the majority sustained the constitutionality of section
954(d}(1) by gutting it.’” Justice Scalia would hold that the statute
on its face established content and viewpoint-based criteria upon
which grant applications are to be evaluated, and that is “perfectly
constitutional.”!®

Justice Souter, in his dissent, found that, in fact, the majority
was rather fatuous and, indeed, the statue was unconstitutional.'®

Joun Tuskey:

Part of the materials that I was sent in preparation for this
discussion tonight was a special report from Americans for the
Arts.*® 1 want to make it clear that my writing a brief taking an
opposite view from Americans for the Arts in the Finley case?! does
not mean that I am an American against the arts. I do not think
that anybody is against the arts. Simply because one would defend
the decency or respect standards does not mean that he or she
necessarily opposes the arts.

The special report from Americans for the Arts was titled Not
an Armageddon for the Arts.?* The point of this report was essentially
summed up in the title, meaning that the Finley decision is not an
Armageddon for the arts. T agree. In fact, it was not a blow to the
arts at all.

I have several reasons for saying this. As Americans for the
Arts note in their report, Finley is a rather toothless decision.?®
When Congress passed the decency and respect provisions, the
NEA essentially decided that in order to comply with the standard
they would include many diverse viewpoints without actually con-
sidering respect and decency in any particular case.

I do not know if these panels are actually considering these
factors. The Supreme Court majority seemed to accept that the
NEA could simply comply with the standard to ensure respect and
decency in all funding decisions by not even considering respect
and decency.

I think that on that point Justices Scalia and Souter, even

16 Id. at 2180.

17 See id.

18 4

19 See id. at 2185 (Souter, ., dissenting).

29 JamkEs F. FrirzPaTrICK, AMERICANS FOR THE ARTS, SPECIAL REPORT, JULY 1998: NoT AN
ARMAGEDDON FOR THE ARTS (visited Apr. 2, 1999) <hup://www.artsusa.org/advocacy/
Jjimfitz. html>.

21 See Brief Amicus Curiae of the American Center For Law and Justice Supporiing
Petitioners, Finley (No. 97-371).

22 FrrzPATRICK, Supra note 20.

23 Seeid. ar 2.
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though they came to opposite conclusions in the case, were abso-
lutely right. The statute clearly reqiiires the NEA to consider re-
spect and: decency in art funding decisions.

All things being equal, art that demonstrates respect for the
diverse values of American culture, and that is not indecent, is to
be favored over art that does not. So, I think that Justices Scalia
and Souter were absolutely right on that point.

I think that-the majority was wrong. However, given that the
majority’s decision is now the law, I believe that the holding in Fin-
ley does not order the NEA to do what the statute directs.

Given the most recent election, I do not see any danger to this
course of action by the NEA, I certainly do not see any danger to
the NEA itself. I cannot see this Congress, being duly chastised
after this clection, taking any steps to defund the NEA. In that
respect as well, Finley is absolutely not an Armageddon for the Arts.

However, I think that would be the case even if justice.Scalia’s
view had prevailed. Justice Scalia took the view that, in fact, the
statute does call for viewpoint discrimination, but even-so, it does
not-violate-the Constitution.**

Even this view would not represent an Armageddon for the
Arts. 1 hope that no one uses the word “censorship” tonight,
although I suspect that somebody on this panel will. However, 1
want to make clear that there is no censorship here. Black’s Law
Dictionary defines censorship as “review of publications, movies,
plays and the like, for the purpose of prohibiting the publication,
distribution, or production of the material, deemed objectiona-
ble.”#* The requirement that the NEA, in making funding deci-
sions take respect and decency into consideration,?® does not have
anything to do with prohibiting art. Rather, it has to do with fund-
ing art. Simply because art is not funded does not necessarily
mean that it is prohibited. Even if Karen Finley does not receive
government money for smearing chocolate on herself, she is still
perfectly free to do so. There is no censorship at all.

RoBERT PETERS:

Morality in Media (“MIM”) does not have a position on the
issue of whether government should or should not support the
arts. MIM does support the prohibition on government funding of
sexual material that is legally obscene and did submit an amicus

24 Ser Finley, 118 S. Ct. at 2182-83 (Scalia, ]., concurring, joined by Thomas, ].).
25 Brack's Law Dicrionary 244 (6th ed. 1990).
26 See 20 U.S.C. § 954(d) (1) (1994).
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brief in the Finley case in support of the government.?’

We think the Finley decision is basically a reflection of what
most Americans would regard as plain common Sense—namely,
that while the First Amendment protects “art” that is not obscene
or that does not fall within some other recognized exception to
First Amendment protections (e.g., child pornography, copyright,
counterfeltmg, fraud, incitement, libel, mlsleadmg ads, soliciting
prostitution, treason, etc.), it does not require the government to
fund it.

In my view, had the Finley Court determined that the “decency
and respect” clause®® impermissibly discriminates on the basis of
viewpoint and is void for vagueness, the Court would also have to
rule that the “artistic excellence and merit” clause?® is unconstitu-
tional for the same reason.

There is a wide disagreement as to what constitutes “artistic
excellence and merit.” Some go so far as to say that there are no
standards for determining what constitutes “art.” Others say it is
solely up to the “artist” to make that determination. Others believe
that the political message is as important, if not more important,
then the artistic quality of the work conveying the message. Many
NEA critics say that works with politically correct messages are
more likely to get funding than those with “incorrect” messages.
As Edward Rothstein wrote in the New York Times:

The very idea of artistic quality has become open to question.
Many artists have become preoccupied with making ideological
statements, And advocates of multiculturalism have questioned
the priority of Western standards and styles. In such a land-
scape, what sort of patron of the arts has the NEA become? . . . .
It retains the notion of “excellence” but makes that idea contin-
gent on the opinions of its constituencies . . . . As a cofise-
quence, there appears to be no central vision, simply the clamor
of political forces.>

Or, as Andy Grundberg wrote:

One consequence of the uproar over art labeled' obscene, blas-
phemous or otherwise offensive is that the careers of . . . artists
whose work is at issue have been given a rocket-powered:
boost. . . . Unfortunately, the increased attention these artists

3712; Brief Amicus Curiae of Morality in Media, Inc. Supporting Petitioner, leey (No. 97-
28 20 U.S.C. § 954(d) (1).
29 4
30 Edward Rothstein, Where a Democracy and Its Money Have No Place, NY. Times, Oct. 26,
1997, available in 1997 WL 8009845.
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and performers have gained makes it nearly impossible to evalu-
ate their work. . . . Instead of arguing about aesthetics, critics
now spend their time defending the notion that artists can do
and say whatever they please . . . . In an era when “political
correctness” has become the criterion for judging art, this re-
sponse is doubly dangerous . . . . [I]t encourages artists of lim-
ited talent to shortcut to success by cultivating outfageousness
for its own sake.>

1‘“
Or, as James F. Cooper, Editor of the American Aris Quarterly,
put it in a letter to the editor:

The [NEA] peer-panel review process . . . bases its decisions on
content, not artistic merit. The issue is not 20 “objectionable”
grants, but thousands of mediocre works of art funded by the
[NEA]. In the yearlong controversy over government funding
for the arts, the Endowment has failed to produce one example
of evidence of artistic excellence the Endowment is mandated to
finance.>*

In my view, the Finley decision will'not dampen artistic creativ-
ity, since the decency and respect clause does not restrict use of
new art forms. Just as the great Renaissance and impressionist
painters revolutionized the art world -without applying their great
talents, training, and creativity to depicting hardcore sex or to rank
blasphemies, so too can the great artists of our own era.

I do not oppose government funding of the arts. 1'do think
that if government funds the arts, it should stick with art that en-
joys widespread community acceptance or, at the least, that does
not deeply offend a significant part of the community.

I would add that larger metropolitan areas, where most art is
exhibited, tend to be more accepting than some smaller communi-
ties and that time often has a way of causing true artistic excellence
to triumph—and, along with it, community acceptance—over sub-
ject matter that initially shocks or offends. As Carl Goodman, cura-
tor of digital media at the American Museum of the Moving Image,
said, “‘[t]heré is a lot of stuff out there that is calling itself “art”
that isn’t . . . . Most of it is crap and not enough time has passed
anyway’ for the work to be validated.”®

My closing comment is that if, instead of funding a steady

31 Andy Grundberg, Art Under Attack; Who Dares Say It'’s No Good?, N.Y. Times, Nov. 25,
1990, available in 1990 WL 2014528,

32 James F. Cooper, Real Aris Endowment Issue is Not Obscenity, but Mediocrity, N.Y. TiMEs,
Nov. 23, 1990, at Letters. I am not an art critic, and am not in a-position to verify the
accuracy of Mr, Cooper’s views,

33 Austin Bunn, Machine Ags, ViLLAGE Voice, Apr. 14, 1998, at 31 (quoting Carl
Goodman).
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trickle of “art” that offends religious conservatives, the NEA began
to fund a steady trickle of “art” that was anti-Semitic, homophobic,
misogynistic and racist, many of the NEA’s current defenders
would be saying: “Correct this problem or eliminate the NEA alto-
gether.” As Steve Chapman wrote:

The people who complain about the suffocating conformity im-
posed by the appeal to decency didn’t gripe when the NEA was
upholding a different set of valies. Joseph Epstein, a Northwest-
ern University professor who served on the National Council of
the NEA, recalls [that] “[t]lime and again, when arguments
about standards and quality came up against what was taken to
be democratic fairness and sensitivity to minorities, the latter in-
variably won the day . . . .” The NEA officers, writes Epstein, felt
a “special obligation” toward “cutting edge” art—which, he says,
“almost invariably was anti-capitalist, anti-middle class, anti-
American.” What the critics [of the “decency and respect”
clause] mind is not NEA discrimination against certain attitudes
and beliefs but NEA discrimination against their attitudes and
beliefs.>*

Horr O’KeEFFE:

The first question given the panel for consideration was, “as a
policy matter, is the National Endowment for the Arts a good insti-
tution?” Not surprisingly, my answer is yes. The NEA is still the
single largest funder of non-profit arts in this country, and we des-
perately need it. You have probably all heard the statistics before;
the government of Sweden spends $45.60 per capita on the arts,
Germany $39.40, France $35, Canada $28.50, Great Britain $16,
and the United States $3.30, of which thirty-six cents goes to the
NEA.** Berlin’s opera subsidy is over twice the Endowment’s en-
tire budget.

But does the answer to “is the NEA worth preserving?” change
after Finley? At what point do we compromise the integrity of pub-
lic funding for the arts so far that it is not worth supporting any
more? Not surprisingly, my answer is that we have not reached that
point, or anything near it. The post-Finley NEA is still an organiza-
tion that I am proud to support and to work for.

In large part, that is because the Finley decision has had virtu-
ally no -effect on the Endowment’s day-to-day operations, and no

34 Steve Chapman, Ant and the Taxpayers’ Mongy, CH1. TriB., June Qé,— 1998, at 15, gvail-
able in 1998 WL 2871030,

35 See NEA FacrsurrT, Digecr PusLIC EXPENDITURE ON THE ARTS AND MUSEUMS, Figure
L, infra, p. 712.
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effect whatsoever on our decision-making on grants. The real cen-
sorship of public arts funding and of the NEA is something that far
eclipses either the Finley decision, or the decency language that
spawned it. This is the cutting of our budget and our staff by fifty
percent, and the removal of the power to fund individual artists.?¢
We are still suffering the repercussions of those restrictions. Do
grant applications get more scrutiny now than they did a few years
ago? You bet, but this i$ not because panels are scrutinizing grants
for indecency. It is because we have half of the funds that we used
to have and there is not enough money to spread around. Could
the plaintiffs get NEA funding today? Absolutely not, but that is
because Congress has forbidden us to make grants to any individu-
als, decent or otherwise.?”

FIGURE, 1
NEA FactsHEET, DIRECT PuUBLIC EXPENDITURE ON
THE ARTS AND MUSEUMS

The Netherlands
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. 38 Congress has recently restricted the availability of federal funding for individual art-
lsts,_c?nﬁning grants primarily to qualifying organizations and state aris agencies, and con-
straining subgranting. Se¢ Department of the Interior and Related Agencies
Appropriations Act of 1998, Pub. L. No. 10583, § 329, 111 Stat. 1600. Ses alse National
Endowment for the Arts v. Finley, 118 5. Ct. 2168, 2172 (1998).

37 Se¢ NATIONAL ENDOWMENT FOR THE ARTS, GUIDELINES AND APPLICATIONS: GRANTS TO
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However, Finley iself has not made a difference. We did not
scrutinize applications for decency prior to the decision, and we
are not scrutinizing applications for decency now. The NEA en-
forces the decency provision by assuring that its application review
panels are aesthetically, geographically, ethnically, and culturally
diverse,3® Each of these panels includes experts in the particular
art form, plus at least one layperson, and each panel includes a
wide range of individuals who truly represent “the diverse beliefs
and values of the American public.”® Recent panelists have in-
cluded ministers and retired members of Congress, including one
of the authors of the “decency and respect” provision. These care-
fully composed panels provide the first level of review to assess
whether an application meets the statutory standards, and make
the initial recommendations to the National Council on the Arts,
which in turn advises the Chairperson.** However, decisions are
not made on the basis of decency. Panelists are instructed to make
their decisions based solely upon the review criteria set forth in the
guidelines, “artistic excellence and artistic merit.”4!

So the real question is, why are the headlines shrieking that
the Court has upheld censorship, and why the disconnection be-
tween the headlines and actuality? I think it is due to a misunder-
standing of the most important and most neglected fact about
Finley; that it was a facial challenge, not an as-applied one.*? The
“decency” clause was never applied to the four individual plaintiffs
because their applications were rejected before the statute even
passed,* and it was never applied to anyone in the way that the

QRrGANIZATIONS (visited Mar, 8, 1999) <hup://arts.endow.gov/guide/Orgs00/ Orglndex,
html> (“Under these guidelines, funding is not available for direct grants to individuals.”).
38 The Chairperson shall issue regulations and establish procedures—

(1) 10 ensure that all panels are composed, to the extent practicable of individ-
uals reflecting a wide geographic, ethnic, and minority representation as well as
individuals as reflecting diverse artistic and cultural points of view;

(2) to ensure that all panels include representation of lay individuals who are

knowledgeable about the arts but who are not engaged in the arts as a profes-

sion and are not members of either artists’ organizations or arts organizations.
20 U.5.C. §959(c) (1)-(2) (1994).

39 [d. § 954(d)(1).

40 “The Chairperson has the ultimate authority to award grants but may not approve an
application as to which the Council has made a negative recommendation.” Finigy, 118 S.
Ct. at 2172 (citing 20 U.S.C. § 955).

41 20 U.S.C. § 954(d)(1).

42 Ser Finley, 118 8. Ct. at 2170,

48 The four individual respondents in this case, Karen Finley, John Fleck, Holly
Hughes, and Tim Miller, are performance artists who applied for NEA grants before
§ 954(d) (1) was enacted in September 1990. An advisory panel recommended approval of
respondents’ projects, a majority of the Council subsequently recommended disapproval
and, in June 1990, the NEA informed respondents that they had been denied funding. See
id. at 2174,
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plaintiffs predicted.

From a litigant’s perspective, this was a topsy-turvy case. The
plaintiffs, who might have been expected to argue for a statutory
interpretation that most favored artistic self-expression, instead
took the most extreme anti-artist interpretation of the statue possi-
ble. They ‘claimed that it mandated a litrnus-test scrutiny of each
grant application for indecency or offensiveness,** insisting that
this was the only possible interpretation. The government, which
might have been expected to argue for the maximum power possi-
ble to condition these grants, instead argued that the statute did
not mean that. They claimed that all it meant was that the Chair-
man had to take decency into dccount in establishing the grant
review process.*> However, when the decision was handed down,
the headline writers iiterpreted it to mean that the Endowment
would immediately start rejecting any grant applications that might
not pass what I think of as “my Aunt Millie test.”

The Court did not say that. Perhaps alone on this panel, 1 can
agree with NEA chairman Bill Ivey’s statement that we are quite
pleased with the majority decision. The majority walked a very un-
easy middle line that is consistent with the middle line that the
agency has been walking for the past decade. As'a result, the Court
settled upon somewhat muddled legal reasoning that was un-
abashedly result-oriented. In the process, the majority recognized
that there is a2 legitimate role for public arts spon3orship, and ac-
knowledged the importance of what the Endowment has accom-
plished in the past thirty years.*

The Endowment was also pleased that the vagueness chal-
lenge, which persuaded both courts below,*” did not get a single
vote from the Supreme Court. It was an issue that we were quite
concerned about because of the statutory language that immedi-
ately precedes the decency clause, “artistic excellence and artistic
merit are the sole criterion by which applications shall be
judged.”® There is no meaningful way to distinguish between the

4% SerBrief for Respondent at 18-19, Finley (No. 97-371) (arguing that section 954(d) (1)
does not establish a litmus test for NEA funding).

45 See Finley, 118 8. Ct. at 2173, The amendment requires the Chairperson of the NEA,
in establishing procedures to judge the artistic merit of grant applications, to “take into
consideration general standards of decency and respect for the diverse beliefs and values
of the American public . ...” 20 U.S.C. § 954(d)(1).

46 Ser Finley, 118 S. Cu. at 2172 (*Since 1965, the NEA has distributed over three billion
dollars in grants to individuals and organizations, funding that has served as a catalyst for
increased state, corporate, and foundation support for the arts.”).

47 See Finley v. National Endowment for the Arts, 100 F.3d 671, 680-81 (9th Cir. 1996),
Finley v. National Endowment for the Arts, 795 F. Supp. 1457, 1472 (C.D. Cal. 1992),

48 20 U.5.C. § 954(d){1).
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degree of vagueness in “decency and respect” and the degree of
vagueness in “artistic excellence.” We can fund less than a quarter
of what we are asked for, and in some categories it is running at
about four percent. Grantmaking is necessarily, as the Court rec-
ognized, a highly subjective process,* and we were quite pleased to
have our ability to judge excellence reaffirmed.

We were also pleased that the Court gave the agency an ex-
traordinary amount of flexibility in applying the statute, but to a
point. That is where the Finley decision has teeth. That point is
viewpoint discrimination. The Court clearly signaled, several
times, that it would not tolerate viewpoint discrimination in public
arts funding and that it would uphold the decency clause only
“[u]nless and until section 954(d)(1) is applied in a manner that
raises concerns about the suppression of disfavored viewpoints

..”%® Even the concurring justices were quitéclear that an artist
can do whatever he or she wants without federal funds.?*

In essence, the Fz’nky decision affirms the status quo, but draws
specific lines that the agency cannot cross in reinterpreting the de-
cency provision as anything beyond “hortatory.”®® This is a ruling
that we can live with at the Endowment, one that reaffirms that we
are still an agency that can “help create and sustain not only a cli-
mate encouraging freedom of thought, imagination, and inquiry
but also the material conditions facilitating the release of this crea-
tive talent.”®

[ cannot speak on behalf of the agency, but I personally would
not have been happy if the concurring Scalia-Thomas opinion,
which stated that the statute mandated content and viewpoint dis-
crimination,® had prevailed. On the other hand, the one thing
that we heard over and over again on the Hill while this case was
pending was that if the plaintiffs won, it would be the end for the
Endowment. Whether or not that was true, I am glad that we did
not have to test that threat.

So, for the Endowment, the majority’s affirmation of the status
quo may have been the best possible outcome. I do not want to be
excessively rosy; I think that the combination of Finley and funding

19 See Finley, 118 8. Ci at 2179.

50 Id.

51 See id. at 2183 (Scalia, |., concurring, joined by Thomas, |.) (“Those who wish to
create indecent and disrespectful art are as unconstrained now as they were before the
enactrnent of this statute. Avant-garde artistes such as respondents remain entirely free w
epater les bourgeois; they are merely deprived of the additional satisfaction of having the
bourgeoisie taxed to pay for it.”) (footnote omitted).

52 Finley, 118 8. Ct, at 2175,

58 20 U.S.C. § 951(7}.

54 See Finley, 118 S. Ct. at 2180 (Scalia, ]., concurring, joined by Thomas, J.).
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cuts has led to more cautiousness, and perhaps self-censorship, by
arts organizations in deciding for what Projects Endowment fund-
ing should be sought. I see part of my job as Ge.negal Counsel at
the Endowment as making sure that the “as-applied challe:nge to
the decency provision never has to be brough,t.. .We.certalnly do
not want to live through another nine years of liigadon.

However, from my perspective, the main effect of Finley is that
we have come a long way towards moving on to a p}ace wher(.s once
in a while I can read “NEA” in the newspapers without seeing an
“embattled” in front of it. This year, both the House and the Sen-
ate resoundingly voted by a two to one margin to keeP the Endow:
ment alive and funded. That is due to many factors, including the
strong economy, our new Chairman, and lots of hard advocacy
work by our supporters. However, I am not sure that those votes
would have happened if Finley had come out dlfferently.' Pfecause
of the Finley decision, we can now move forward to rebulldlr.lg -.the
Endowment, restoring its funding levels, and ‘bfopefully convincing
Congress to restore funding for individual artists.

RosErTO BEDOYA:

I am not a lawyer. I do not think I ever would haye wantfed to
be one. I do not think that way. [ am cursed by senhmentall_ty:. I
am a'poet. I wrote something to my membex:s after the decision
was made. So I decided to read that here tonight.

There are about 700 members of National Association of ArF-
ists’ Organizations (“NAAO”). Half of ﬂ.lffse mem‘pers are organi-
zations, and the other half consist of individual artists. We are th'e
experimental arts community throughout the country. I wrote this
letter to them,%?

We lost and we won. We lost the lawsuit; we won rf_:spect.
However, the loss is still a defeat, and all the Polyanna spin one
can put on this loss cannot measure my anger, and yes, §adness
with the ruling. Our victory is our courage, our tenacity, our
willfulness. For most of the *30s, our community ha§ been en-
gaged in a battle with our government and conservative powers
over the meaning and content of certain art wor,ks._ .

This battle is at the essence of the Finley lawsuit, on vf'hlch
the Supreme Court has just ruled. The Court has upheld in ari_
eight to one decision that the decency and respect language o

1999]

PERSPECTIVES ON THE NEA

stitutionally vague, and not a form of viewpoint discrimination,
Justice Souter’s dissenting opinion speaks to the truth in this
matter and understands the effect that. this language has had
upon the arts community. In the aftermath of the decision, our
commitment to the world of imagination has taken on another
layer of responsibility and meaning as we move forward in our
work. Immedi}ately after the decision was handed down, I spoke
with many members of the press, and explained to them the
NAAO’s role in the lawsuit. Yet, upon reading the articles, I was
surprised how, in news reports across the country, the NAAO is
rarely talked about[—b]ecause we, as the fifth co-plaintiff, are
not an individual artist, but a community. We are the commu-
nity of artists organizations throughout the country that have
reprcsented the works of Karen Finley, Tim Miller, Holly
Hughes, John Fleck, Andres Serrano, Robert Mapplethorpe,
and other artists who examine our world. How do we talk about
a community of exhibition spaces and performance venues, and
the chilling effect that this [decency and respect] clause® has
had upon us, when it is so much easier to speak about a contro-
versial image, or to characterize an artist as a freak? The discus-
sion about arts organizations, where vanguard works are
presented, has not occurred in the press. Yet we know how our
organizations, along with the artists we support, have faced the
chilling effect of this decency respect law, as manifested in the
acts of political and economic censorship. The four artists who
initiated the suit challenged the NEA on-two points: one was the
denial of the fellowships due to political intervention,?” and on
this point they won; the second was the decency and respect lan-
"guage. The members of NAAO entered into this lawsuit specifi-
cally to challenge the decency respect language,™ believing it to
be unconstitutionally vague and in violation of the First and
Fifth Amendments. The lower courts agreed.>®

We entered into this lawsuit to support Karen, Holly, Tim,
and John, with the memory of the attacks by Congressional con-
servatives upon Serrano and Mapplethorpe, which manifested
itself by the organizations that presented their works losing
fundings.

Throughout this decade, organizations like Artists Space in
New York, Highways in Santa Monica, Hallwalls in.Buffalo, Can-
yon Cinema in San Francisco, and many others across the coun-
try, have had to defend themselves from the harassment of a
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} -authorization legislation is permissible, not uncon- 56 See 20 U.S.C. § 954(d)(1).
the NEA’s re-au g p

57 See Finley, 118 8. Cr. at 2174,
58 See id.
59 See id. at 2170.

55 | Roberto Bedoya, Letter to the Field, NAAO Bury., summer 1998, at 4. [The foomotes I
accompanying the Letter did not originally accompany the Letter.] |
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Member of Congress who found the arts presented by these or-
ganizations to be indecent.

In this battle, there is a history of organizations losing their
NEA funding, which was first approved by peer panels, and later
denied by government officials. Even the decency and respect
language has not been put on the books officially, it has been in
place as a form of government intervention into the aesthetics
of our lives. We must continue to challenge this reality.

The chilling effect of this law is that the democratic princi-
ple of free expression is itself chilled in its meaning, and must
operate in that confusing authoritarian, “You know what I mean,
so behave!”

The Court’s decision not to clarify the meaning of this
clause® allows it to operate as a tool of discrimination and cen-
sorship against ideas brought to the public by artists and the
organizations that present them. Judge Souter is correct when
he says, “[t]he Court’s conclusions that the proviso is not view-
point based, that it is not a regulation and that the NEA may
permissibly engage in viewpoint-based discrimination, are all
patently mistaken.”®

Ask any contemporary arts organization in this country that
presents new artists, new art ideas, and new art forms, about the
chilling effect of this language, and you will hear stories that
reveal the process of self-censorship that these organizations
must now engage in, because the NEA is no longer an agency
that fully supports diverse American cultural expressions.

The agency may say-that it does, but an honest look at this
nation’s cultural infrastructure finds many arts organizations
committed to the new, struggling to keep the doors open due to
the loss of patronage support. Death by malnutrition is what
some organizations are experiencing.

Congress has figured out that economic censorship is a
method to silence a public they do not like, a public that is us.
In the last eight years, Congress has reduced the NEA budget by
forty percent, eliminated support to most individual artists, elim-
inated NEA regranting art programs that supplied support to
emerging artists and under-served communities, eliminated gen-
eral operating support for arts organization, and restructured
the NEA’s National Council on the Arts, which advises the
agency on it’s grant and procedures, by importing Congres-
sional members to the council in a non-voting capacity to act as
“Big Brother.” We know this history, we have all lived it. We
know that all these NEA changes are aimed at erasing support

[Vol. 17:705

60 See 20 U.S.C. § 954(d) (1) (“decency and respect”).
61 Finley, 118 S. Ct. at 2185 (Souter, J., dissenting).
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for art that asks questions, art that asks the public to re-imagine
our world as a more humane society, art which asserts acts of
cultural cmzensh1p

The growmg homogenization of viewpoint discrimination
that government is asserting runs contrary to the work of artists

who explore the possible, and the arts organizations who would
support these explorations.

The “new” in art and culture is being muzzled by the chil-
ling effect of the NEA's language. The ruling denies how our
government is going about the business of silencing Americans’
creative voices. It mirrors what is most problematic in our soci-
ety; America’s pathology of denial.

I am glad to be part of a community that knows how to

speak truth to power, and lives to support creativity without fear
of the art that is born out.of imagination. This is us.

Davip CoLE:

I am a lawyer. I also think that I am cursed by sentimentality
and optimism, which may be what made me think that we might
actually have. had a chance of winning this case. In the end, of
course, we did not. What I would like to address is whether the arts
community itself actually won or lost at the end of the day.

The bottom line is that we got one vote. Only Justice Souter
felc that the “decency and respect” language was unconstitu-
tional.®® Eight justices held, that this language was constitutional.
However, as a number of people have suggested, beyond the bot-
tom line, who won and who lost is a much more complicated issue.

Justice Scalia, for example, appears to believe that we won. He
concurred in the result that the statute was constitutional.** How-
ever, his ts the angriest concurrence you are ever likely read. It
reads as if it were a dissent. He opens by saying that “[the majority]
sustains the constitutionality of the [decency statute] by gutting it.
Its most avid opponents could not have asked for more. I write
separately becanse, unlike the Court, I think that Section 954(d)(1)
must be evaluated as written, rather than as distorted by the agency
it was meant to control.”®®

There are significant aspects of the decision that are favorable
to our position. The majority clearly states that First Amendment

62 For a description of “cultural citizenship” see infra text following note 95,
63 See Finley, 118 8. Ct. a1 2185 (Souter, J., dissenting).

84 See id. at 2182 (Scalia, J., concurring, joined by Thomas, ].) (noting that Congress did
abridge speech).

65 Id. at 2180 (Scalia, J., concurring, joined by Thomas, JI.
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constraints do apply to government funding of artists.®® It rejects
the view that John Tuskey articulated, and the view that Justice
Scalia adopted, that a denial of funding cannot possibly constitute
censorship, and that therefore, when only a denial of funding is
involved; the First Amendment is irrelevant.®’

That position, which is one I think many members of Congress
hold, was adopted by only two members of the Court—Jjustices
Scalia and Thomas—and rejected by the other seven. So, the ma-
jority adopted our view that the First Amendment applies to gov-
ernment funding decisions. The majority also adopted our view
that the government may not discriminate on the basis of view-
point in how it allocates arts funding.®®

However, the majority disagreed with our characterization of
the statute as viewpoint discriminatory.®® They managed to avoid
that characterization by interpreting the statute to be essentially
meaningless. They called it merely “hortatory.””® That is why jus-
tice Scalia said that the Court gutted the statute in saving it.

What was most frustrating to me in litigating the case was the

_disingenuity of that position. As both Justices Souter and Scalia
make clear in their separate opinions, it was abundantly clear to
everyone that this statute was designed to discriminate against art
that expressed disrespectful and indecent points of view. At oral
argument, the Court ridiculed the Solicitor General’s argument
that the statute was meaningless. Yet in the end, the majority
adopted the very interpretation it had ridiculed

Now the question is, why were they so disingenuous? I think

that there are two things going on. One is that the Court was sim*

ply unwilling to expend the political capital that it would take to
announce to the public that the Supreme Court has declared that
“arts funding decisions cannot be based on decency.” That would
have been a difficult proposition for the public to swallow. The
Court was simply not willing to expend the political capital to at-
tain that result, even if it was the right result under the First
Amendment. The government gave the Court a wdy ouit, by inter-
preting the statute as meaningless, which allowed the majority to
avoid confronting the constitutional question.

It is not just a matter of political capital, though. There is also

66 See id. at 2178.

67 See id. at 2184 (Scalia, J., concurring, joined by Thomas, J.) (*[The First Amend-
ment”] has no application to funding.”).

68 Spe id. at 2178.

69 See id.

70 See id. at 2180.
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a great deal of confusion on this issue. On the one hand, the gov-
ernment obviously has to spend money all the time in viewpoint
b.ased ways. Every time Bill Clinton makes a speech, he is expres-
sing a viewpoint. It is usually a partisan viewpoint, and it is a view-
point we pay for with our taxpayer dollars. That is how
government works. So, government has to be able to engage in
wevifpoint discrimination in funding speech, at least in certain
settings.

On the other hand, if it were the case that, as Justice Scalia
says,”" when the government funds rather than directly regulates
speech, the First Amendment is simply irrelevant, then the public
debate would be greatly impoverished, because every serious sub-
stantial aspect of free speech in this country is supported by gov-
ernment dollars.

The print press is subsidized by mailing privileges. The broad-
cast media is subsidized by free access to the air waves. Public
b_ro}zllflcasting is also subsidized by tax payer dollars. Political orga-
nizations are subsidized by free access to public property for dem-
onstrations. Non-profit organizations and advocacy groups are
subsidized through tax exemptions. Public universities are subsi-
dized through the public payroll. Private universities are subsi-
dized through tax subsidies, grants, and financial aid for students.
That is where the public debate takes place—in the press, in the
universities, and in political organizations. Every one of those or-
ganizations is ultimately speaking with government funds. If the
government could impose whatever restrictions it wants on who
gets funding to speak, we would have a much less free public de-
bate. So, this is a tough issue.

I think the long-term effects of the Finley decision will be
mixed. Legally, it appears to allow the government to engage in
what Justice Kennedy referred to in oral argument as “wink wink,
nudge nudge™? censorship. (I believe this is the first time a
Supreme Court justice has ever quoted Monty Python.)

On the other hand, Finley disallows absolute categorical bars
on funding indecent art. If Congress were to pass a law saying,
“[t]Ihe NEA shall not fund any indecent art,” that would be uncon-
stitutional under Finley.” In that respect, I think it supports arts
agencies, like the NEA, which believe in artistic freedom. In effect,

71 See Finley, 118 8. Ct. at 2184 (Scalia, J., concurring, joined by Thomas, ].).
72 See Transcript of Oral Argument at 24, Finley (No. 97-371).
73 See Finley, 118 S. CL at 2178,
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the decision says, “[ylou may not engage in discriminatory
funding.”

Culturally, however, I think Finley is a very problematic deci-
sion because it basically approves the status quo. The reality is that
there has been a very significant chill on funding of controversial
speech for many years. That chill went way beyond the statute.
From 1992 to 1998, for example, the statute was-enjoined.™ How-
ever, that does not mean that the NEA was funding controversial
artists during this period. The decency statute was simply the most
important symbol of what was going on, of an NEA which was con-
strained, which was afraid, which was no longer living by the princi-
ple of artistic freedom upon which it was founded.

The greatest disappointment is that the Court missed an op-
portunity in this case. I think back to an analogous situation with
public universities in the 1950s. At that time, McCarthyite, anti-
communist forces targeted scholars at public universities, using the
same arguments that NEA critics made: “These people have the
right to say whatever they want, to be as Communist as they want to
be, but not on our dollar. We should not have to pay with our tax
dollars for a public university professor who advocates and es-
pouses communism.” And so state legislatures started making loy-
alty oaths mandatory for public university positions.

Well, those oaths were challenged in the courts. The Supreme
Court then did not duck the question by interpreting the loyalty
oaths to be meaningless. Instead, it took a strong stand, and said
that academic freedom is part of the First Amendment.”

At least in part because the Court did that, public universities
have a great deal of freedom now. The notion of academic free-
dom is entrenched in public universities. Even though many schol-
ars at public universities say controversial things, we rarely if ever
hear calls to cut the funding of public universities.

By interpreting the statute to be meaningless and by ducking
the issue, the Finley Court missed a similar opportunity to establish
an analogous principle of artistic freedom. That opportunity was
lost with respect to this case. That is the really sad legacy of Na-
tional Endowment for the Arts v. Finley. '

Marct HAMILTON:

I would like to begin with constitutional fundamentals and

74 See Finley v. National Endowment for the Arts, 795 F. Supp. 1457, 1475-76 (C.D. Cal.
1992), aff'd, 100 F.3d 671 (9th Cir. 1996), reh)g denied, 112 F.3d 1015 (9th Cir. 1997).
75 See Sweezy v. New Hampshire, 354 U.S. 234, 250 (1957).
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then move into what I think is the problem with both sides of the
d'ebaFe. Frequently, in our debates in constitutional law, we end up‘
with just two sides. This is an instance where I offer a third side.

. If one returns to the framing of the Constitution and the con-
stitutional debates, there is one word that is repeated almost as
often as “.tyranny.” That word is “distrust.” The Framers distrusted
every entity in the society that would hold power. They distrusted
the government, they distrusted' every branch- of government

whether it was executive, judicial, or legislative,” ,

- The Framers had multiple examples of the errors in history in
which various types of government had been abused or used incor-
rectly. They distrusted the people more than they distrusted gov-
ernment. They distrusted religion. If you carefully read the notes
of the de.bates transcribed by James Madison, they are not talking
about re.llgious liberty, but rather, why we cannot trust religion. in
the public sphere. The Convention was basically a feast of distrust.

If one is going to distrust-an entity, and I think that one is
probably wise to do so, one ought to distrust.the entity with a large
purse. That takes us to the NEA.

- The Framers set up the constitutional system to impede those
entities from abusing power. They assigned various entities a cer-
tain amount of power, placed limits on that power, and laid the
groundwork for a free market system. The question in our free
market system is, how to produce the best art? How do we gener-
ate the greatest diversity, the greatest quality, and the greatest
quantity?

What the history of the NEA tells us is that government can
play two roles when it holds money with respect to art. It can be a
purchaser. And here is where I think that Justice Scalia is on tar-
get.”” When the government acts as purchaser, it ought to be able
to do whatever it wants. If it wants to put art deco in the Depart-
ment of Justice building, that should be fine. Here, government
would be acting as a purchaser in the market.

However, the current NEA poses a very different situation.
Here, the government is acting as a financier in the open market-
piac-e. {&s-we have heard tonight, the government is the largest fin-
ancier in the marketplace. Here is where Justice Scalia is simply
wrong. It is not constitutionally acceptable for the government to
act with complete discretion with its large purse in the free

) fcal .
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77 See generally Finley, 118 S. Ct. a1 2183-84 (Scalia, ., concurring, joined by Thomas, J.).
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market.”® .

Giving the government power to act as financier skews what
the free market would have accomplished; it skews the diversity,
the quality, and the quantity of the works. The irony here is that
the government’s language insists on diversity,” but the result of
the current system is to diminish the real diversity of art works that
are created in the marketplace.

I do not'want to lead you to think, however, that what [ am
talking about is a notion that suppression of art is unconstitutional
per se, because it certainly is not. The copyright system creates a
scheme wherein the government, through the Constitution, is per-
mitted to give a private right of action to authors to suppress those
who copy their works.®°

We have a constitutionally sanctioned system that suppresses
both copying and the creation of new works based on eXisting
works.®! It is not that suppression of art, per se, is the problem.
The problem is when the government enters the marketplace and
skews the quality, quantity, and diversity in the marketplace of art.

The problem with the standard that was challenged in Finley,
which we said in the Volunteer Lawyers for the Arts’ brief,”* was
that this was, in fact, a coercion of the market, and it undermines
what the Copyright Clause and the First Amendment are intended
to engender. In my view, aspects of the decision are unfortunate.

First, Finley says that there are plenty of instances where view-
point-discrimination is fine, such as in the case of ‘children.®® It is
not surprising that my former boss, Justice O’Connor, said that.
She has always been concerned about children’s issues. But the
Court, knowing the way that the NEA operates, crafts an opinion in
a way that creates a nearly impossible means to challenge the NEA
on an as-applied basis. Proof of the viewpoint discrimination will
be difficult to establish. Granted, there is considerable promising
language about potential as-applied challenges, but' the Court
erects substantial barriers to.success,

Second, the truly unfortunate part of the decision, in my view,
is that it encourages the NFEA to be present in the marketplace, and
implicitly encourages it to inhabit a position that skews the arts
marketplace. On the other hand, the Court does seem to invite an

LY

78 Cf Marci Hamilton, Art Speech, 49 Vanp. L. Rev. 73 (1996).

79 See 20 U.S.C. § 954 (d)(1) (1994).

80 See generally 17 U.S.C. §§ 101-1101 (1994).

81 Sep 1d: §106; U.S. ConsT. art. 1, § 8, cl. 8.

82 Sege Brief Amicus Curiae of Volunteer Lawyers for the Arts Supporting Respondent,
Finley (No. 97-871).

83 Finley, 118 S. Ct. at 2177,
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as-applied challenge. For example, I take it there is a situation in
San Antonio where the city government has ceased funding an arts
group altogether, and they were foolish enough to tell everyone
they were doing it because they did not like the group.®* This
promises to be an as-applied challenge that might well meet the
burden of proving viewpoint discrimination.®® At the federal level,
1 fear that under the NEA and the way that it operates, we will
never be able to meet that burden, and we will continue to have
this untoward influence in the marketplace.

AMY SCHWARTZMAN:

Thank you, everyone, for your opening statements. Robert Pe-
ters is going to give a rebuttal at this point.

ROBERT PETERS:

I reiterate that all of the arguments that are made against the
decency and respect clause can also be made against the artistic
excellence and merit clause and all of them have been made.
Many groups over the years have criticized the NEA for making
supposedly artistic judgments on the basis of political viewpoints. I
think that is one reason why-the Court hesitated in knocking down
the indecency clause.

The Supreme Court really did not want to come to a conclu-
ston that said that the NEA has to fund Nazi art in Brooklyn. And,
on the other hand, I do not think that the Supreme Court wanted
to say that the NEA has to fund every type of evangelistic Christian
art either.

I think the Court wanted to leave the NEA with a bit of leeway
to make some decisions that are based on content. I do not fully
know what:the Court meant. But, I would distinguish between a
concerted effort to banish a particular viewpoint, whether it would
be a view sympathetic to gay rights, or sympathetic, perhaps, to a
Christian perspective on life, versus a decision on an individual ba-
sis based on the manner or place in which the view is expressed. I
believe that, in certain circumstances, the NEA can take viewpoint
into consideration.

1

84 See Esperanza Peace and Justice Center v. San Antonio, No. SA98CA0696 (W.D. Tex.
filed Aug. 4, 1998}; EspEraNZA CENTER, GOVERNMENT MAy NoT SUPPRESS “DISFAVORED VIEW.
POINTS” IN MAKING ArTs FUNDING DECIsiONs (last modified Jan 8, 1999) <http://www.esper-
anzacenter.org/fundingcut/Finleyi.html> [hereinafter EspErRANZA CENTER].

85 As of the summer of 1999, the Esperanza Center has filed a motion for summary
Judgment. Se¢ EspEranza CENTER (visited Aug. 10, 1999) <http://www.esperanzacenter,
org> (providing Plaintiff’s Motion for Summary Judgment).
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Before you decide you want to ban all viewpoint discrimina-
tion, you have to sit and ask yourself, “[w]hat is the most offensive,
obnoxious, ugly, disgusting, depraved, disrupting work that you
could imagine some so-called artist coming up with?” Then ask
yourself whether you would want to force the government to fund
it.

If you conclude that government should be required to do so
then, presumably, Justice Souter is your man. If yourbelieve that
there has to be a middle road between the two extremes—on the
one hand, banning everything that some group does not like; and
on the other hand, no viewpoint discrimination whatsoever, in any
circumstance=—presumably, Justice Souter is not your man.

AMY SCHWARTZMAN:

Along those lines, we have been talking a bit about this notion
of an as-applied challenge. I would like the panelists to explore
that a little further. Given the Court’s decision, and the realities of
various other criteria that govern the NEA at this point in time, can
an as-applied challenge actually be brought, and if so, what would
it look like?

Davin CoLE:

The Finley case actually began as an as-applied challenge, and
was successful as such. The case originally began when Karen Fin-
ley and three other performance artists were denied funding by the
NEA.

This was after Rowland Evans and Robert Novak, two consetva-
tive columnists, wrote an editorial, based upon a leéak: from the
NEA, saying that these artists were going to be funded, and that
they addressed issues of sexuality in their work in ways that people
might find offensive.®®

It was a very inflammatory piece. In response to it, Congress
got up in arms. John Frohnmayer, who was then the Chairman of
the NEA, decided that, notwithstanding unanimous recommenda-
tions to fund these artists, he would deny funding based on what
he called “political realities.”” He actually got the NEA Council
together, polled them, and they talked about why they were going
to deny funding. And then he denied the funding.

86 Ser Rowland Evans & Robert Novak, Editorial: NEA Faces Tough Funding Decisions, GHI.
Sun-Times, May 11, 1990, at 33. .

87 See Finley v. National Endowment for the Arts, 795 F. Supp. 1457, 1462 (C.D. Cal
1992).
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We sued on the artists’ behalf, arguing that they were denied
funding for impermissible political viewpoint considerations, be-
cause of the controversial sexual subject matter of their art, and
that this was both invalid under the NEA statute and
unconstitutional.®®

The District Gourt held that such a decision would be invalid if
we could prove that it was based upon political considerations, and
allowed us to conduct discovery.®® We had:discovery, and lo and
behold, there were all kinds of memos and documents which
showed that the NEA did indeed take this action for purely polit-
ical reasons.®®

In the light of that evidence, the NEA agreed to settle the
case.®’ It paid the artists the money that they had been denied,
paid damages, and paid our attorney’s fees.?2 So, we won the as-
applied challenges. But as-applied challenges are extremely diffi-
cult to win. Once you have got a decision out there that says that it
is unconstitutional’ to deny funding based on political considera-
tions, the agency is obviously not going to say that that is what they
are doing. The agencies are going to say that they are denying
grants based on artistic merit. Thus, proving impermissible intent
will be extremely difficult.

When you couple that with the fact that the NEA does not
issue reasons for why it denies grants, there are extraordinary barri-
ers to bringing an as-applied challenge. An artist generally has no
idea why she is being denied. It is only when you get a very cele-
brated case like Finley, where there was a lot of press, and where
some people in the NEA made statements, that we were able to
have an inkling that the denial was done for political reasons, and
that we were able to bring a case.

That may be the case as well with the current situation in San
Antonio regarding the Esperanza Center.*® But I do not think that
is going be a very fruitful endeavor in the long run. 1 think more
hopeful is the fact that the Court has said, contrary to Mr. Peters,
that you cannot deny funding based on viewpoint,®* even if it is
Nazi art in Brooklyn.

88 Ser id. at 1462-63.

89 Ses id. at 1464.

90 See id. at 1476,

91 See National Endowment for the Arts v. Finley, 118 S. Ct. 2168, 2174 (1998).

92 See id. (“[Tlhe NEA agreed to settle the individual respondents’ statutory and as-
applied constitutional claims by paying the artists the amount of the vetoed grants, dam-
ages, and attorney’s fees.”). ‘

9% Spe Esperanza Peace and Justice Center v. San Antonio, No. SAS8CA0696 (W.D. Tex.
filed Aug. 4, 1998); Esperanza CENTER, supra note 84; supra notes 84-85.

94 See Finley, 118 S. Ct. at 2178,
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Of course, whenever you are defending the First Amendment,
you come up against the Nazi example. It gets trotted out every
time. But the Court has said that you cannot deny on the basis of
viewpoint. And I hope that statement will give arts agencies the
courage and strength not to bow to political pressures.

What the NEA did in the Finley case was bow to political pres-
sures. The Court has now said that this cannot be done, even if it
was unwilling. to confront the statute that Congress enacted.

Hore O’KEEFFE:

I think that-you are correct, it is going to be hard to bring an
as-applied challenge. I see part of my job as general counsel as
ensuring that such a case does not get brought. I do not want to
spend the next nine years embroiled in litigation on something
like that. 1 do, however, want to correct you. For any grant denial,
the artist can get a summary of the panel discussion. Council meet-
ings are open to the public and transcripts of council meetings are
available.

So, to the degree that there is any sort of viewpoint discrimina-
tion reflected in the panel summary or the Council, one would
have access to that proof. The Council is not a closed session. The
panel is a closed session, but it is not an arbitrary decision. . .

Y
Davip CorE:

Right. However, the important point is that the government
official knows that there are some things he cannot say, such as, “I
am firing you because you are black.” You are not going to find
many cases where government officials say, “I am firing you be-
cause you are black.” The same thing is going to be true with the
arts agency.

Hore O'KEEFFE:
Absolutely.

Davip CoLk:

You do not have to be very smart to know to avoid saying, “I
am going to deny this because I do not like the viewpoint it encom-
passes.” As long as you do not say that, it is going to be very diffi-
cult to bring an as-applied challenge.
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AMY SCHWARTZMAN:

What is your feeling about whether or not, as a practical mat-
ter, an as-applied challenge could be brought now, in the climate
as it exists?

RorerTo BEDOYA:

I agree with David Cole. [ do not think that anybody is going
to be very overt about it. It is all going to be sort of hidden and
behind closed doors. This is a way in which you can silence a view
that you do not support.

I think our members are aware of that. Sometimes people just
hang themselves, and it appears that may be the case in San
Antonio. The City Council publicly stated that they did not like the
Esperanza Center because it supported a gay and lesbian film festi-
val, and that was the city’s rationale for denying funding.®®

But, I feel like my position on this panel is just to sort of talk to
you about psychological and emotional after-effects of this lawsuit
and this litigation upon the arts community, and what it means in
terms of what artists produce, and the freedom that they feel they
have.

That is very, very broad, because, as Mr. Peters said, the issues
of taste are also very subjective. He may find something very offen-
sive that does not bother me. But it may bother the person across
the street.

So taste does come into play when decisions are made as to
what gets supported, either in the NEA or state arts councils, or in
local arts councils, or in any of those public agencies that support
the arts.

I think there is one thing that the arts community will not
back away from—the notion of what I will call “cultural citizen-
ship.” Let me give you an example. When the AIDS epidemic be-
came prevalent in the mid-80s, it was the artist’s community that
created a red ribbon. This was a very simple little visual icon, but it
was a radical gesture. This was an assertion made by artists into the
public sphere, about what they wanted to let the public know. Si-
multaneously, the government at that moment in time was denying
that there was an epldemlc going on. These are acts of cultural
citizenship. An artist comes, and he paints a mural in town, and it
shows the history of a neighborhood. And in that history, maybe
there is a history of some racialized historical moment that was

95 See EspEranza CENTER, supra note 84; supra notes 84-85,
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contentious. That is an- assertion, made into the public sphere,
which I would characterize as an act of cultural citizenship. The
government itself may find it does not want to engage this truth,
this assertion, and may work to silence it.

I think that this probably will happen again. So, in some ways,
my association is to safeguard those freedoms and the right to
make those kinds of assertions.

bl

Jonn Tuskey:

I do not know if Mr, Bedoya is mistaking what the government
does with what private citizens do. Certainly there is nothing in
Finley which would at all suggest that if I owned a building, and I
commissioned an artist to paint a mural of the history of my neigh-
borhood, that the government could suppress that mural, because
there was something in the mural the government did not like.

I do not know if you were driving at that or not. I just want to
make that clear. Finley basically addresses the government’s role in
providing money to artists. That is why I go back to the point |
originally made. I just do not see censorship in Finley.

I presume that market distortion is one thing. But it seems to
me that we are not in the situation where the empirical claim of
any market distortion is so great that it amounts to censorship.
The information we had when we were writing our brief is that the
NFA funds roughly two percent of the projects of the applicants. Is
that correct?

Hore O’KEEFFE:

It was roughly four percent of individual applications at this
point, but it was roughly one-fourth of applications overall.

Davip CoLE:

Historically, the NEA has granted two of every seven applica-
tions it has received.®®

Hore O'KeErFE:

I actually would disagree quite vehemently with any percep-
tion of a skew in the marketplace, or diminution in diversity. We
are the single largest funder. But we are also a pathetically small
funder compared to all of the private funding that is out there.

96 Between 1965 and 1988, the NEA funded 85,000 grants and received 302,000 appli-
cations. See 136 Cong. Rec. S17979 (Ocu. 24, 1990) (statement of Sen. Jeffords).
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Our total budget is ninety-eight million dollars.®” I do not
know the numbers off the top of my head, but there are something
like 10.62 billion dollars in private donations to the arts.%®

Joun Tuskey:

It would seem to me to be one thing to say that if the govern-
ment had a monopoly, or close to a monopoly, on the funding of
art, the withholding of that funding certainly would be censorship.
I do not have any real problem with that reasoning.

But, it seems to me that with the small amount of funding the
NEA actually provides, the empirical claim on that score has not
been proven.

I understand the argument about the multiplier effect. I am
wondering if that is realistic at all. 1 certainly suspect most people
who patronize art, buy art, go to the opera, or go to the symphony,
do not ask themselves, “Hey, did the government fund this? Oh,
the government funded this. This must be good. So I will buy it.”
Or, “I will pay for it.” -Or, “I will patronize it.”

It would seem to me that it would be an incredible admission
of weakness on the arts community’s part to say that we have to
have this government imprimatur so that we can obtain other
money to fund our art.

Marct HAMILTON:

As a factual matter, there are matching requirements in many
scenarios. And so, John Tuskey’s reasoning does not wash. There
is a synergy between government and private funding. Secondly,
what we are debating is where to draw the line. John Tuskey’s line
seems to be that the government has a complete monopoly of the
arts marketplace.

JouN Tuskey:
Or close to complete.

Marct HaMmiLtony

In my book, that is totalitarianism. You cannot draw the line
at totalitarianism. You have to draw the line much closer to a liber-

97 See NATIONAL ENDOWMENT FOR THE ARTS, Basic FacTs ABout THE NEA: SUMMARY OF
ArPPROPRIATED Funps 1966-1999 (visited Apr. 3, 1999) <http://www.ars.endow.gov/learn/
Facts/AppropriationsZ.htmi>.

;’% Grving-USA 1998 (estimate of total private contributions to the art'and culture in
19
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tarian perspective, if the values of the First Amendment and the
Copyright Clause taken together are going to be validated. So, it
cannot be that you are looking only for a monopoly. Government
should exercise much less control in the marketplace.

The fact that the NEA does not have a lot of money does not
change the constitutional analysis. The answer cannot simply be,
“well, they are small, and therefore we will not worry about it.” In
fact, they are 'quite powerful, in leading the marketplace.

There are studies that show that when the government
purchases particular artwork, it becomes more valuable in the art
marketplace. This is because private investors are risk-averse, and
if the government invested in it, then it has to be pretty safe.

That is a dangerous leadership position, and it reduces the
importance of money the government wields. More is worse, but
little may also harm constitutional values. The NEA’s risk-averse
seal of approval indicates what was wrong with the NEA in the first
place.

Joun Tuskey:

I would agree with you that, if that is the case, then it is an
argument against the NEA in the first place.

Davip CoLE:

One fact to take into account when considering the empirical
effect of NEA funding denials on institutions and artists is that the
NEA itself is the largest single funder of the arts. Furthermore, the
NEA has repeatedly stated that because of matching grant require-
ments, for every dollar it spends, ten dollars of private funds fol-
low.?® So, the NEA actually leverages an incredible amount of
financial effect with every dollar it spends.

However, 1 do not think that is really the critical question. For
example, there are many private universities in this country, and
there are many public universities. Public universities do not have
monopoly control over education. Nonetheless, I think that if a
public university adopted- a standard that said, “we are going to
make tenure and admission decisions based on academic merit,
but we are going to take into account negatively whether the
teacher or the applicant for admission has expressed a religious

99 See Dep’t of Interior and Related Agencies AWaMm Act, 1995, Hearings on H.R. 4602,
Pub. L. No. 103-322, 108 Stat. 2499, Before the Subcomm. on Interior and Related Agencies of the
House Comm. on Appropriations, 108d Cong. 297 (1994) (testimony of Jane Alexander, Chair,
NEA).
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point of view,” I think we would all find that unconstituti

. [ nconstitutional as a
First Amend!pent matter. And I think the American Center for
Law and Justice would be leading the attack.

Jonn Tuskry:
Absolutely.

Davip CoLE:

That i§ indistinguishable from the decency criteria. What the
decency criteria says is that decisions will be based on artistic excel-
lence and artistic merit, taking into consideration, negatively
wh(;ether your work is consistent with general standards of decenc;f
and respect for i iefs i

. 1013) the diverse beliefs and values of the American
public.

If you express viewpoints which are disrespectful or indecent

a - . ?
you are c_llsfavor-ed. Just as in my hypothetical, if you express reli-
gious point of views, you are disfavored. These are both examples
of viewpoint discrimination.

_ If .t.he government is telling you that you cannot have a reli-
gious viewpoint, they are just saying that you are not going to get a
public benefit if you express a religious viewpoint. I think that
those are really identical kinds of cases.

_ Yet, the American Center for Law and Justice fights tooth and
nail, and quite successfully, when religious discrimination is at

stake. But when it is “indecency and respect” discrimination, they
are on the other side. ‘

Hore O’KEEFFE:

Let me say, David, that you are still argui i

‘ , , guing for an interpreta-
tion of the statute that the Supreme Court rejected, and thréll)t the
Agency has never applied.

AMY SCHWARTZMAN:

If the Agency has never applied viewpoint discrimination,
what does, alternately, the statute mean? What are we talking
about, anyway? s

ROBERT PETERS:

~ Canlask Mr. C(_)le whether, in his opinion,-the Court’s deci-
sion absolutely prohibits all consideration of the viewpoint that

100 See generally 20 U.S.C. § 954(d) (1) (1994).
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message is communicating? And if so, what did the Court up-
hold? The statute says that the NEA shall take into consideration
general standards of decency and respect. If there is absolutely no
right, no ability to take into consideration what is being said, and
how it might affect any audience, what did the Court uphold?

Hore O’KEEFFE:

The Court upheld the Agency’s interpretation of the statute as
we were applying it.

RoOBERT PETERS:

The Court specifically held that it was not deciding whether
the NEA approach was right. The opinion by Justice O’Connor
said that specifically.'®!

Hore O’KEFFFE:

The Court also specifically said that the Agency has very broad
discretion and flexibility; that they interpreted the statute as purely
advisory; and that if the Agency did not interpret it as purely advi-
sory, then it would be a different case.'*

RoBERT PETERS:

What do you mean by “advisory?”

Hore O'KEEFFE: .

As not mandating viewpoint discrimination.

ROBERT PETERS:

I agree that it does not redquire that all indecent art or offen-
sive art not be funded. “Taking into consideration” is not a prohi-
bition. The question is whether Mr. Cole is correct in arguing that
the NEA can never take into consideration what the message of a
proposed art project is.

I would say that if the Court’s decision means anything, Mr.
Cole is wrong in his interpretation of that decision. I think it will
be proved that there are some limits on the message of art that t}}e
government has to fund. I think that is the whole purpose to Fin-

101 Sge National Endowment for the Arts v. Finley, 118 S. Ct. 2168, 2175 (“We do not
decide whethér the NEA’s view—that the formulation of diverse advisory panels is suffi-
cient to comply with Congress’ command—is in fact a reasonable reading of the statute.”).

102 See id. at 2178.
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ley. It rejected Mr. Cole’s viewpoint that government cannot con-
sider the message, in any circumstance,

Davip CoLk:

If T could just respond. Itis certainly not unconstitutional for
an agency, in deciding what to grant, to take into consideration the
viewpoint, and decide whether it i$ done well, and whether this is
appropriate for a particular audience. The Court said that is per-
fectly appropriate.'%®

What the Court said is, it is not permissible to deny grants be-
cause of their viewpoint.!** You can certainly consider it, but you
cannot deny them decause of their viewpoint. If it is a good work of
art, and if it is otherwise qualified, then the fact that it expresses a
viewpoint that I might find offensive, or that Mr, Peters might find
offensive, is not a permissible ground for denying funding.

I wanted to get back to the question that Hope O’Keeffe and
Amy Schwartzman raised, about what the statute actually means.
What the statute says is that the NEA shall ensure that artistic excel-
lence and artistic merit are the criteria by which applications are to
be judged, taking into consideration general standards of decency
and respect for the diverse beliefs and values of the American
public.'®

Now, when we challenged this law, we looked at that law, and
we said, “this means that they are going to be considering decency
and respect. That has a chilling effect on artists across the country.
We think that is unconstitutional. We are going to go into court
and challenge it.” And we did, for that reason.’%

We also have evidence of what the NEA was in fact doing
under this law, before it was enjoined by the courts. The NEA ex-
pressly instructed peer review panel members to bring to the table
those values that the statite states: “general standards of decency
and respect for the diverse beliefs and values of the American pub-
lic....m"

The basic instruction that the panels received is that you bring
youf general standards of decency from your communities, from
youi' backgrounds, and from your ethnic backgrounds. So, they
were instructing the panel members to bring their own standards

103 Spe id. at 2177-78.

104 See id. at 2178,

105 Sep generally 20 U.S.C. § 954(d)(1).

106 See Finley v. National Endowment for the Arts, 795 F. Supp. 1457, 1462-63 (C.D. Cal.
1992).

107 20 U.S.C. § 954(d)(1).




736  CARDOZO ARTS & ENTERTAINMENT  [Vol. 17:705
of decency to the table in making these decisions. They were not
saying, “ignore decency.” They were saying, “consider decency.”
When John Frohnmayer, then Chairman of the NEA, was asked in
Congress, “are you considering decency or not?”, he said, “no one
individual is wise enough to be able to consider general standards
of decency and the diverse values of the American people all by
him or herself These are group decisions. They are made by the
National Council-on the Arts, as well as by the panelists.”*%®

And then he was pressured to answer the question, “well, are
you going to make any decency determination?” And he said,
“well, T will review what they have done. And if I think they've
made a mistake, I will send it back to them.”'*® Of course, the
Chair cannot review to determine whether the Council and panels
have made a mistake on whether decency is being appropriately
considered unless she or he personally considers decency.

Once we brought the lawsuit, the agency changed its tune, and
took a position that all it was doing was picking diverse panelists.
This was directly contrary to the language of the statute, which says
that, in judging applications, you must ensure that decency and
respect are considered. It was directly contrary to what the evi-
dence demonstrated that they had.-been doing. And it was contrary
to what Frohnmayer had told Congress. And in fact, what I find in
some ways most troubling is that the Court itself understood that
this was a disingenuous reading of the statute. When Seth Wax-
man, the Solicitor General, argued this case in the Supreme Court,
wrtually to a person, the Court derided the interpretation that he
was advancing.

I am just going to quote the justices who were in the majority.
Justice O’Connor: “That the interpretation suggested by the
agency that just setting up the panels differently was enough strikes
me as possibly in conflict with the language of the statute.”''® That
is not very strong language. But then, Justice O’Connor does not
use very strong language. Justice Stevens: “Are you trying to per-
suade us that even after the statute was passed, Andres Serrano
would have the same chance of getting a grant as he did before?'"!
. [Y]ou're going to have a hard time persuading me the statute’s

108 Dep t of Interior and Related Agencies Appropriations for 1992, Hmnngs Before the Subcomm.
on Dept of Interior and Related Agencies of the House Comm. on Appropriations, 102d Cong. 234
(1991) (testimony of John Frohnmayer, Chair, NEA}.

109 74

110 Transcript of Oral Argument at 10, National Endowment for the Arts v. Finley, 118 5.
Ct. 2168 (1998) (No. 97-371).

111 Id, at 16.
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essentially meaningless.”*'? Justice Kennedy: “I have the same
problem.”'® Justice Ginsburg: “[T]he message that comes from
the whole history of this is, don’t fund Serrano or Map-
plethorpe.”"'* Justice Kennedy: “Is it constitutionally principled
for the Government to do this by a wink-wink, nudge-nudge ap-
proach, which is what you're suggesting, that they pass a statute
which is really meaningless, but everybody knows what it
means?”'*?

That is-what the Justices said to the Solicitor General when he
was advancing this interpretation of the statute. Then they come
around to writing the decision, and they apparently realized that
this is a way to avoid having to confront the issue.

So, the majority adopted an interpretation which they them-
selves ridiculed during the oral argument, which is contrary to the
language of the statute, and to all evidence of what the NEA was
doing before. They did this in order to avoid deciding the real
question of the case, which is, “can the government discriminate
on the basis of viewpoint in arts funding?” Justice Scalia''® and
Justice Souter''” say, I think much more honestly, that this is a stat-
ute that discriminates on the basis of viewpoint. And then they
disagree about whether it is constitutional or not. I think that is a
much more honest approach.

It would have been worse, obviously, if the majority had cho-
sen Justice Scalia’s position. I do think that it buttresses what I
think .the arts agencies really want to do here, which is not to dis-
criminate on the basis of viewpoint and make their decisions on
the basis of artistic merit. But it is still troubling, as a process
matter.

AMY SCHWARTZMAN;

I would like to get John Tuskey’s and Robert Peters’s feelings
about whether the Court’s opinion and treatment is disingenuous
or not. And Marci Hamilton’s, too.

Marct Hamizton:

The opinion is not disingenuous.

It is vintage Justice
O’Connor,

112 J4 at 18

118 77

114 pf at 22,

115 J4 at 24.

116 See Finley, 118 8. Cr. 2168, 2181.(1998) (Scalia, ]., concurring, joined by Thomas, J.).
117 See id. at 2185 (Souter, ]. dissenting).
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Remember when you were a kid, and it is five-thirty, and you
are really hungry. Dinner is close, but not soon enough. You go
into the kitchen, and your mother, halfway across the house with
her radar ears, hears, “jingle, jingle.” “Are you in the cookie jar?”
The answer is, click, “No, 1 am not in the cookie jar.”

What Justice O’Connor is doing is saying, “1 have just about
got you to rights. Do not do it.” The day the opinion came down, I
thought it was very telling that the new director of the NEA, Mr.
Ivey, said that the NEA takes the First Amendment very seriously.''®

He told the Court, through the newspapers, “We may have had
our hands in the cookie jar, but they are now out.” So, I do not
think the opinion is disingenuous.

There is another way that this is a vintage O’Connor opinion.
She, once again in.the First Amendment context, engages in con-
text-dependent determinations. She has explicitly espoused such
an approach in the Establishment Clause arena, where she rejected
a “Grand Unified Theory.”*'? She is now doing it in the art con-
text. She makes it very clear that if children are involved, viewpoint
discrimination will not breach constitutional guarantees.'?

As a result, we can be certain that Serrano’s work need not:be
displayed in the public schools. There is, very likely, a majority of
the Court for that proposition. There are, likely, other contexts as
well where they would ‘be willing to say that viewpoint discrimina-
tion is okay, in this particular context. The Court in Finley has indi-
cated: its willingness to weigh the value of the art against the role
and the goals of government.

In addition, there are other contexts where viewpoint discrimi-
nation will not be appropriate. Thus, Finley opens the door. We
now know that we must figure out in which context the govern-
ment can engage in viewpoint discrimination and in which it can-
not. It will take a number of years to fill in the categories. In any
event, this is vintage O’Connor both with the cookie jar and with
the context<dependent balancing.

Joun Tuskey:

First off, as a matter of statutory construction, if the Gourt was

118 Sep Calvin Woodward, Court Upholds Decency Standards for Arts Funding Finds No Viola-
tions of Free Speech Rights, THE PLaN DeaLer (Cleveland), June 26, 1998, at 6A, available in
1998 WL 4141975 (“[The NEA] remains committed to full First Amendment protection of
freedom of expression.”) (quoting William Ivey, Chair, NEA).

119 Board of Educ. of Kiryas Joel Village Sch. Dist. v. Grumet, 512 U.S. 687, 718 (1994)
{O’Connor, [., concurring in part & concurring in the judgment).

120 See Finley, 118 S. Ct. at 2172,
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adopting that interpretation as its own, then I would probably
agree, yes, indeed it was disingenuous. At least it was certainly
wrong.

I think that one thing both Justice Souter and Justice Scalia
did agree on was that it is not a correct interpretation of the stat-

ute. That statute does require the NEA to place a thumb on the
scale.

So, in that respect, I do not know if I would go so far as to say
“disingenuous,” because I am not sure that I can read the motives
of the Court. I am not-a mind reader. You do have, what is in
essence, a political decision.

There is one other point I want to make. As a matter of fact
result, I.think that you may be able to justify this result on a quasi-
standing ground. Basically, the NEA was not putting its thumb on
the scale, or at least it said so, and the Court accepted the claim
that the NEA was not engaging in viewpoint discrimination. But
there is no harm. There is no foul. So, there really is no reason to
strike the statute down on .that basis.

I agree with something Professor Hamilton said about the
Court’s balancing which I think ties into the Court’s entire ap-
proach—not just to the First Amendment, but to the Constitution
in general. The First Amendment says, “Congress shall . . . make
no law abridging the freedom of speech . . . ”'?! Now, “no law
abridging the freedom of speech” seems to mean no law abridging
the freedom of speech. If viewpoint discrimination- against artists
in funding decisions really is a law abridging the freedom of the
speech based on the original meaning of that amendment, there
should be no question that the Court should strike down the stat-
ute. 1do not care whether you think it is good, bad, or indifferent.
Strike it down. That is what the Constitution requires. That is the
Court’s role. Interpret the Constitution, and apply it to the facts at
hand.

However, what the Court seems to have done over the history
of its First Amendment jurisprudence, or at least in this century, is
to turn the phrase “Congress shall make no law abridging the free-
dom of speech” into “Congress shall make no law abridging the
freedom of speech unless we the Court determine that Congress
has a good enough reason to abridge the freedom of speech.”

That is what this balancing is all about. The protection of chil-
dren is a good enough reason to abridge the freedom of speech. I

121 1.8, Const. amend. L
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do not accept that, but I will assume it is. But some other reason is
not good enough.

That is how the Court seems to have interpreted the entire
Constitution. That is the thrust of the Court’s Fourteenth Amend-
ment jurisprudence; different balancing tests for different situa-
tions. The Court sees the Constitution as a bunch of majestic
generalities which it has the power to specify. You do not leave
these decisions in the political process because, my gosh, no impor-
tant decisions concerning human life in this country can be left to
mere politicians and the people who vote for them. No, it is we
wise nine on the Court who have to make this decision.

That is something that bothers me about First Amendment ju-
risprudence in general. [ am saying this from a personal, rather
than an institutional, perspective.

RoBERT PETERS:

It was a facial challenge and, because the government took the
position that this clause really did not make much difference, it was
not a very clear cut case for the Court to come down on a very
important issue: what are the limits, if any, on government funding
in terms of restrictions?

I am not the Constitutional expert that others here are. ‘How-
ever, | remember from law school that the Court likes concrete
facts and circumstances so it can try to build. It did not have.that
here. This was a wide open case.

Secondly, I still think that the Court would like to find a bal-
ance between what I call the two extremes. The one extreme is
that one special interest group, whether it be the gay community or
the Christian community, effectively determines which viewpoints
get expressed with public funding.

I am almost positive that the Court is not going to permit that
type of viewpoint discrimination. On the other hand, 1 disagree
with Mr. Cole that the Court requires the NEA to be totally blind in
terms of what that art is all about. ‘Now, we can differ, but 1 do not
think that is what the Court is saying.

AMY SCHWARTZMAN:

I would like to pose one more question to the panel. In each
of your opinions, what role should the government be playing in
regard to the arts and funding the arts?
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Hore O’KEEFFE:

Whither the NEA? Onward, upward. Yea, long live. I think
that what we would like to do is put the last ten years behind us and
move to rebuild the agency to a point where we can support the
incredibly diverse range of art that is produced in this country.

Our current focus is on building and }Sresendhg our living cul-
ture heritage. And that is something that is very important to
Chairman Ivey. The other point, which I referenced earlier, is
ﬁnding some way to support individual artists.

Marct Hamiiton:

. The NEA has such a minuscule budget that this is a perfect
time in history to cut it altogether. That would not be a great loss
to either our cultural heritage or the marketplace of expression.
In fact, I think it would be a fine day for the marketplace of expres-
sion, 'which is now being driven very nicely by a very successful
copyright regime and an international marketplace that is making
our marketplace more interesting every day. o

RoBerTO BEDOYA:

I remember a conversation I once had with a journalist. He
asked me: “You sued the agency and you are a part of this lawsuit,
but why are you engaged with them?” I replied: “I vote for candi-
dates- who may not win, but I still vote.” I still believe in-an agency
that may not be supporting my constituency and the kind of art
that I find very interesting. But, I still believe in the agency and I
believe it should grow and expand.

[ also do not believe in the totalitarianism of the marketplace.
I believe the non-profit sector has a very important role. I think
the kind of artistic expressions that come out of the non-profit
sphere is very, very good.

So, I do not like privileging the marketplace in such a way as
to say that it can support some artistic forms, but that other, new
forms must find their patronage in other ways. I believe in the
value of what the non-profit economic systems can do.

RoBERT PETERS:

. I do not oppose government funding of the arts. I think that
if government is to fund the arts, however, there should be some
limits. I think that is good policy in a society where so many differ-
ent groups want to attack each other. If they want to attack each
other, for the most part, they should use private funds.
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However, the NEA clause does not-say that government can
never fund an art project.that may deeply offend somebody, or that
it can never fund an art project that is indecent. I think the NEA
would be wise if, generally speaking, it did not do either. We all
have deep sensibilities. The gay community can be deeply of-
fended, and so can the Jewish and Christian communities, and the
African American and Latino communities as well.

I think when it comes to public funding of art, it is a wise
course of action, as much as possible, to avoid deeply offending
important communities in this nation. [ think that is what Con-
gress wants to do. It is not saying that all viewpoints on one point
can never have art.

However, there should be some discretion in art funding. And

1 think it is a wise course of action.

JoHN Tuskey:

I agree with Professor Hamilton that if the NEA disappeared
tomorrow that would not be any great loss. The arts would flourish
in the marketplace without government support. Ido need to clar-
ify one thing. The marketplace does not just mean the commercial
marketplace. I did not take Professor Hamilton’s comments to
mean that. I think she probably meant marketplace in a much
broader way, which is really just the sum total of the numerous
daily intéractions and communications between people that occur
day to day. In that regard, I think that Professor Hamilton is prob-
ably correct that the NEA's disappearance would not harm the arts.

I can see a place for government funding for the arts, but not
at the expense of saying that we cannot distinguish between art
that serves the common good and art that harms the common
good. I am not going to trot out the Nazis in Brooklyn. However, [
think we can all think of examples. Imagine a D.W. Griffith film
festival, for instance, being put on by White Artists For White
Supremacy. The centerpiece of the festival is the racist classic The
Birth of a Nation,'? Griffith’s early twentieth century tribute to the
Ku Klux Klan. I do not think that is something the government
should fund. I would hope nobody would think that is something
the government should fund. Stirring up racial animosity does not
serve the common good of our society. But if the government is

122 Tue BirrH OF A NaTion (David W, Griffith Corp. 1915). The film generally is consid-
ered to be both one of the most blatantly racist movies ever and one of the great leaps
forward in narrative cinematic art. See generally James MONAGO ET AL., THE ENCYCLOPEDIA OF
FiLm 235 (1991).

1999] PERSPECTIVES ON THE NEA 743
disabled from saying, “no, we will not fund th

. ) , at, because that j
simply does not serve the common good,” then I would zgreaet ‘t];:::

we should do away with governmental funding.

‘Davip CoLE:

I believe it is important to have public funding of expression
generally, and I do not think artistic expression is any exception. A
!ot of expression cannot be funded in the private marketplace but
is nonetheless very valuable. Public television and public'radi(’) are

Lo . s . .

‘ I think it is also important, however, that it not be driven b
‘Izglltlc% [I;res§uresl Ito become an art of majoritarian values. Tha);

sai virtually eve ( i
e o, Yy y everybody when they created the NEA thirty

The best argument for that is a work done by Vi
and Alex Melaipid, two conceptual artists who attgm‘g:ilg’ tlt{)ofinrfl;
out wha.t American people really want in their art. They took a
Poll,la:kmg one thousand and one people what they liked in paint-
ings.'* Th(.ty .found that America’s favorite color is blue, that the
wa.nted r.eahstlc looking paintings, dishwasher-sized, with ’some wilg
animals in their natural setting, with some ordinary and famous
people, visible brush-strokes and blended colors.!24 |

' Qn the.basis of those poll results, they then constructed a
painting which was actually submitted to the Supreme Court b
one of the amici. It is called America’s Most Wanted Painting® It iz
a landscape, of course, with mountains, a lake and a blu.e sky, a
posed George Washington figure, a hippopotamus, a deer froli(,:k-
ing through the lake, and a group of people walking. That is what
I fear for the future of publicly funded art.

Jonn Tuskey:

. Ip other words, what you fear is that what we have in this coun-
try is just a bunch of philistines, and we have to be saved from our
bad taste by people of superior taste.

123 Sz Kenneth Baker, “ ‘ i i . .
Cimon. Do sa 1097, a’t DV;f.hat do Americans Like the Most? Take o Poll”, THE San Fran,

124 See id.

125 Brief of Amicus Curize of [20 Ards i
ts] Supporting R d i
Endowment for the Arts v. Finley, 118 5. Ct. 3168 (1908) |No. ge'?-tss'/alt)‘.«pp' 172, National
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AMy SCHWARTZMAN:

On that niote, 1 would like to actually open it up to the audi-
ence for any questions.

AuDIENCE MEMBER;

One question I have for Professor Hamilton is about skewing.
Is there any substantial governmental push in one direction that is
enough? Does it have to be over a certain point? Does it have to
have proof?

Marct HAMILTON:

When the government enters the market as a private actor, as
a financier, there should be some showing that there has been
some effect on the market. The constitutional problem occurs
when the government comes in and skews the market in some
meaningful way.

David’s goal in the Finley case was to find a way to let the gov-
ernment come into the marketplace, but in a way that would not
skew it or harm the diversity, the quality, and the quantity of that
which is created. This is Justice Souter’s opinion.'?® He would
have found viewpoint discrimination in the current NEA
regulations. )

But that is not what happened. The Court came up with this
more complex holding in which sometimes such a system gener-
ates viewpoint discrimination and sometimes it does not.

There is plenty of proof right now that there is skewing in the
marketplace.

Davip CoLE:

I think the “skew” notion is useful as a conceptual way of
thinking about what the concern might be here. However, I do
not think it is something that can be subject to any kind of empiri-
cal proof. 1do not think a court could say, “well, if it skews, we are
going to strike it down, but you have to show that it skews.” The
reality is that there is nothing to measure “skew” against. We can-
not really know what the market would look like without the NEA,
and so, I think the concept of skewing as an empirical matter is
very difficult.

I do think that the notion that it is dangerous to let the gov-
ernment use its purse-strings to support speech it likes and not sup-

126 See Finley, 118 S. Ct. at 218595 (Souter, J., dissenting).
g
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port speech it does not like, is based on a concern about skewing. 1
do not think it requires any proof of skewing. If it did, you would
never be able to win a case.

Instead, what the Court has done is to try to draw some cate-
gorical presumptions. The Court says that where the government
Is not acting as speaker, but rather as a supporter of private expres-
sion, it may not discriminate on the basis of viewpoint in its alloca-
tion of funds.

Where I disagree with the Court is in its assessment of whether
the NEA statute did that. But I think the Court agrees that is the
appropriate principle to apply. '

Marct Hamiiton:

1 doubt it would be too difficult to identify economists who
could provide models and explain how the market would work dif-
ferently without the NEA present.

One of the faults that I find in the Copyright Office, the copy-
right system, and our studies of art in the United States, is that we
rarely bring in these economic models and econometric ways of
approaching these questions to try to figure out really what is going
on in the marketplace. A frank understanding that we are dealing
with the marketplace would be a nice beginning. Then let us use
these instruments to win these cases. I think it is unfortunate that
we do not.

Hore O’KEEFFE;

On the marketplace-skewing question, I think there are un-
doubtedly areas on a very micro level where we have a substantial
marketplace effect. Ironically, it is exactly in the area of traditional
cultural heritage, where you have projects like the cowboy poetry
gathering in Nevada every year. We funded the first one. It is an
idea that exploded. To some degree, Arts Endowment funding can
serve as a catalyst in regenerating particular pieces of cultural tradi-
ti:)n that otherwise would be lost. I have a hard time criticizing
that.

AUDIENCE MEMBER:

It is a somewhat rhetorical question, but if this country were
more literate than it is, do you think the NEA would still be fund-
ing individual artists?
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Hore O'KEEFFE:

That actually is a wonderful point. Maurice Sendak, the au-
thor of Where The Wild Things Are'?” won the National Medal of
Arts a couple of years ago, and his comment was to the effect “how
can they possibly believe that writers are not subversive?”

I think what happened is that there are a lot of writers out
there, and a lot of people who think of themselves as writers. They
mounted a substantial advocacy effort. And they hired a lobbyist.
That is why writers are still getting fellowships. It is a purely polit-
ical decision.

AUDIENCE MEMBER!

It occurs to me that one of the things that the NEA might be
doing would be to help Americans understand that visual art, like
literature, food, wine, and conversation, is an important part of
human culture. And so that we do not get knee-jerk geactidns, un-
fortunately, like Mr. Tuskey just made about Komar and Melamid,
that we are all philistines and we need to be told what to do. 1
never have to have conversations with Europeans, regardless of
what part of Europe they come from, about art, that I have to have
with Americans about art.

This to me is what the NEA should be doing. I think it is ex-
tremely important, because we are becoming not only visually illit
erate, but culturally illiterate as well. It seems to me that should be

the function of NEA.

Hore O'KEEFFE:

Roughly forty percent of our budget goes to the states, but
about; a'quarter of our budget goes to art education.

Marct HAMILTON:

Right. Even if the NEA necessarily need not exist to further
the arts, there is still'a public need for education about the arts.
Under the Constitution, the government could enter into that with
a lot more alacrity than it can whete it is funding as a financier.

Joun Tuskey:

By the way, I was not at all denying that art is an important
aspect of life and that art has a lot to teach us. I guess what I was
commenting on with Mr. Cole was that there is a certain elitism in

127 MAURICE SENDAK, WHERE THE WILD THINGS ARE (1963).
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this country. We are all just presumed to love Velvet Elvises or
§0methlng: Yes, you are right. Maybe we should be more educated
in the arts. But I think that there is a lot of art out there that just is

not very good that people are pushing at us, and telling us that it is
great art.

AUDIENCE MEMBER:

What I think is funny about this is Mr. Cole using Komar and
Me!amld as an example. These are two guys who left the Soviet
Union twenty years ago and have made a career on making pop art
out of Stalin and Lenin. Their problem is that people in this coun-
try, for the most part, do not know who the hell Lenin and Stalin
are. S.O’ they had to come up with a new gimmick. What is their
glur_‘ngmck? They hired a public relations firm and interviewed peo-
ple in Indiana, and came up with the perfect painting. ¥

Joun Tuskey:
I am not criticizing the perfect painting.

AUDIENCE MEMBER:

All 1 am saying is, look at what these guys are doing. This is
not abput elitism. Understanding quality, understanding connois-
seurship, being able to make a distinction between what is good
and what is bad, is not elitist. It is intelligence.

Jonn Tuskev:

1 absqlutely agree. That is one of the problems with the NEA
a.nd a regime that says you cannot make viewpoint based distinc-
tions. I't does not allow for people making the funding to make
distinctions. Not all art is good, and not all technically sound art is
good. Not all technically sound art is art that serves the common
good, that actually serves the interests of the people in society. I
would submit to you that the government would certainly be witl;in
the bounds of reason to say that, for instance, Artists for White

Suprernatcy, who are sponsoring a D.W. Griffith film festival, should
not receive a dime of public money. ,

RoeerTO BEDOYA:

I have been very quiet, because as I said, in the very beginning,
| am not lawyer. My passions lie some place else—basically, in cre-
ating a space that values artists and what they do, and in trying to
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support the mechanisms of that empowered talent, whether it be
state or federal patronage or the marketplace.

I am often told: “Well, the marketplace will take care of your
artists.” But, you know, not all of my artists. Believe me.

Where my passion lies is with this total disinvestment in Ameri-
can creativity that has been led by the conservatives in this country
who have dlso turned the agency into a fundraising machine for
their politics ‘dnd  their ideology. That is how it has been played
out.

For the moment, this last election, things have shifted. We will
see what goes on. But, as the director of my organization, 1 know
that every spring when the NEA was up for debate in the House, I
had to get my ducks in line because 1 knew my members were go-
ing to be paraded as being blasphemous. And inevitably, they
were.

You know, last year, it was Representative Hoekstra who went
after thirteen artists and twenty-six organizations. Fortunately, this
is where I empathize with the NEA staff. They have to respond to
the slash and burn attitude from this man who says, “see, give me
these files, give me these files, give me these files.”

Hore O’KEEFFE:
We produced something over twenty thousand pages.

RoBERTO BEDOYA:

Basically, this is the politics of arts funding. '

The lawsuit was my response to the politicization of the arts.
The chilling effect of the NEA language is what we wanted to talk
about. The lawyers argued it, and that is how it got played out. But
the experience of living in this atmosphere is what we have got to
work with. Artists will continue to do work. Artists will ask more
from the NEA, Thank God that they will. But, as you know, artists
will'do what they do.

MOTION PICTURES, MORAL RIGHTS, AND THE
INCENTIVE THEORY OF COPYRIGHT: THE
INDEPENDENT FILM PRODUCER AS “AUTHOR”

A

I. InTrRODUCTION

The Visual Artists Rights Act of 1990 (“VARA”) marked a his-
toric departure in U.S. copyright law. For the first time? at the fed-
eral level,” certain moral rights' were guaranteed to specified
classes of artists. This was an apparent break with our intellectual
property law traditdon, under which rights resembling moral rights
could only be secured through contract.® Striking as VARA is, how-
ever, it does not encompass all authors and works of art. It ex-
cludes, for example, all audiovisual works such as motion pictures.®
A number of rationales for this exclusion can be gleaned from
VARA’s legislative history and from commentaries on VARA. The
most formidable argument is that motion.picture production is a
collaborative art. According to this view, because of the sheer
number of potential moral rights claimants, it would be inefficient
and unwieldy to grant moral rights to the numerous creators of a
motion picture.” However, not all films are produced in the same
manner—some are independently made while others are studio-
produced.® The argument in this Note is that, with respect to in-

! Pub. L. No. 101-650, 104 Stat. 5128 (1990) (codified at 17 U.S.C. §§ 101, 1064,
113(d), 301(D)).

2 See MarsHALL LEAFFER, UNDERSTANDING CopyRIGHT Law § 12.4{B][5] at 378 (2d ed.
1995) (“Finally, in 1990, with [VARA], the U.S. for the first time gave explicit, but hardly
complete, recognitidn to a moral right.”).

3 Prior to VARA's enactment, a number of states enacted artists’ nghts statutes grant-
ing limited moral rights to authors of certain classes of art, Seg, e.g., CaL. Crv. CopE § 987
(West 1997); N.Y. ArTs & CuLT. AFF. Law §14.03 (McKmney 1996).

4 The term “moral rights,” from the French droit moraux, refers to the personal,
noneconemnic rights of the author of a copyrightable work. Depending on the jurisdiction,
there are geénefally three or four moral rights, two of which, the right of atiibution {grant-
ing an author the right to claim or disclaim authership in a work} and the right of integrity
(granting the author the right to sue for alterations to the work that cause dignitary or
reputational harm to the author), are incorporated into VARA. For further discussion of
moral rights, see infra Part ILA.

8 See Gilliam v. American Broad: Cos., 538 F.2d 14, 24 (2d Cir. 1976) (“American copy-
right law, as presently written, does not recognize moral rights or provide a cause of action
for their viclation. . . . Thus courts have long granted relief for misrepresentation of an
artist's work by relying on theories outside the statutory law of copyright, such as contract
law . . ..") (citations omitted),

6 VARA limits protection to “work[s] of visual art,” the definition of which expressly
excludes motion pictures, See 17 U.S.C. § 101 (1994} (“A work of visual art does not in-
clude . .. any ... motion picture or other audiovisual work. . . ."} {definition of “work of
visual art™). '

7 See infra Part 11.B.4.

8 See infra Part V.
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