EMPLOYED ARTISTS” HOME OFFICE
DEDUCTIONS IN THE AFTERMATH OF
WEISSMAN v. COMMISSIONER : THE
SECOND CIRCUIT’S NEW LIMITED
EXCEPTION FOR TAXPAYER-EMPLOYEES

[. INTRODUCTION

The Court of Appeals for the Second Circuit has twice re-
cently upheld a taxpayer-employee’s use of a home office as his
principal place of business, even though the employee had also
performed substantial work at the employer’s premises. These
decisions enabled taxpayers to quahfy for a home ofhice deduc-
tion under the principal place of business exception of Internal
Revenue Code section 280A."

In Drucker v. Commissioner,? concert musicians successfully ar-
gued that their home studios used for individual practice became
their principal place of business, when their employer failed to
provide them with any space for individual practice at the concert
hall. Simularly, in Weissman v. Commissioner,® a university professor
successfully argued that two rooms in his apartment used for re-
search and writing made that location his principal place of busi-
ness when his employer failed to provide him with suitable space
at the university. The significance of these decisions is twofold:
(I) each reversed the Tax Court’s appllcatlon of its objective and
uniform standard* used in ascertaining the location of a tax-
payer’s. pr1nc1pal place of business; and- (2) both provide a defini-
tive and workable standard to be used in determining whether
the taxpayer-employee satisfied the 1.R.C. section 280A(c) re-
quirement that his exclusive use of a home office be for the con-
venience of the employer.”

This Note examines Drucker and Weissman in light of prior
case law and the legislative history of L.LR.C. section 280A. The
purpose of this Note is to determine the effect of the Second Cir-
cuit’s decisions on the Tax Court’s analytical calculation in locat-

T Tax Reform Act of 1976, Pub. L. No. 94-455, § 601, 90 Swat. 1520, 1569-72
(1976)., as amended by, The Black Lung Benefits Revenue Act ol 1981, Pub. L. No: 97-119,
§ H149(c), 95 Stat. 1642 {1081) (codified at 26 U.5.C. § 280A(c)(1){A) (1982)) [hereinal-
ter cited as LR.C.|.

279 T.C. 605 (1982}, rreed, 715 F.2d 67 (2d Cir. 1983): see also infra note 110,

347 T.C.M. (CCH) 520 (1983), rev'd, 751 F.2d 512 (2d Cir. 1984).

+ See infra notes 16-23 and accompanying Lext.

5 See infra notes 189-219 and accompanying text.
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ing a taxpayer-employee’s principal place of business, with
particular emphasis on employed artists who work at home. This
Note concludes that: (1) the Second Circuit has created a limited
exception to the general rule that an employee’s principal place
of business is at his employer’s business location; and (2) the em-
ployee will'have to demonstrate an absolute need for a home of-
fice before the exception may be invoked. Finally, this Note
posits hypothetical cases involving artist-employees and dia-
grams potential problems with the Second Circuit’s limited
exception.

II. I.R.C. SEction 280A(c)(1)(A): SUMMARY

A.  Legislative Concerns

Since its enactment in 1976,° the home office deduction of
I.R.C. section 280A has been the subject of much htigation and
commentary.” Although LR.C. section 280A generally prohibits
a taxpayer from taking a home office deduction,® it does provide

G LR.C. § 2B0A; ser supra note 1,

7 ‘The statmory treaument and case history of home office deductions has already
been fully explored by other commentators. Therefore, this Note will briefly summarize
these arcas. For further discussions on the topic of home oftice deductions under LR.C,
§ 980A, sce generally Comment, Putting the House in Order: An Analysis of and Pleoning
Considevations for Home Office Deduction, 14 U, Bav, L. Rev. 522 (1985); Note, Sweet Music to
Taxpayers' Ears: Section 2801 and The Home Office Deduction Afier Drucker v. Commissioner And
The New Proposed Regulations, 4 Va."Tax. Rev. 163 (1084); Mulligan, The Tax Rawification
Of The Business Use Of a Home, B OxrLa. Crry Ul L. Rev, 201 (1983), reprinted in 58 Fra. BJ.
349 (1O84), reprinted in 55 Pa. B.ALQ, 105 (1984); Davis & Heller, An Update on See. 280.4:
Home Office and Vacation Home Deductrons (part 1), 14 Tax Apviser 525 (1983): Note, The
Deductibehity of Flome Clffice Expenses {nder Section 280.4: Pevsonal Convenence vs. Bustuess Neces-
sily, 36 T'ax. Law. 1199 (1983); Eichenbaum, The Office At Home, 10 ]. Rear Est. Tax'n 63
(1982);, Ward, Home Office Deductions: The Development and Current Status of Section
2804(ck 1), 13 Cun, L. Rev. 195 (1982); Kulsrud. Rerent Statwtory and fudicial Developments
Have Liberalized Home-Office Deductions, 56 J. Tax'N 344 (1982); Nowe, Home Office Deductions:
May a Tuxpayer Heave More Than One Principal Place of Business?, 79 Micn. L. Rev. 1607
(1981); Lang, IWhen a House is Not Entively a Home: Deductions Under Internal Revenne Code
§ 2804 for Fome Offices, Vacation Homes, Ete., 1981 Uran L. Rev, 275; Note, Home Offire
Brductions: Curphey v, Commissioner, 73 T.C. 766 ( [980), 60 Nen. L. Rev. 619 (1981); Rul-
srud, flome Office Expenses: Recent Developments May Hold Key to Deduction, 59 'Faxes b87
(1981); Everew, Home Office Expense Deductions: More Trouble Then They Are 1Worth?, 58
I'axes 589 (1980); Green, The Home Office Deduction and the Two-Business Taxpaver, + REv.
I'ax Inoiv. 366 (1980); De Guardiola, f{ome Office Deductions Under the New Section 2804 of
the Internal Revenue Code, 6 Fua. St. U.L. Rev. 129 (1978); Comment, Commringling Busthess
and Personad Use of Real Property: Severe Restrictions Under The 1976 Tax Reform et 13 Gong.
L. Rev. 493 (L978); Smith, 76 At Locks the Door on Many Office-In-Tlome Deductions. B Tax
Apviser 354 (1977): Blackburn, The Office at Home: Wheat It Was, [What It Is, Whaet It Might
Become, 6 ], L. & Epuve, 220 (1977); Pearle, Practioners Guide To Howe Office Deductions Under
Tough TRA 1976 Ruldes, 46 J. Tax'n 238 (1977); Rose, fHome Office Deductions Under the Tay
Reforne et of 1976, 63 ABLA. J. 559 (1977); Curatola, Dascher & Nickerson, Hame, Sweet
for Sorr?) Home, 55 1'axes 734 (1977); Jensen, The Home Office Drduction in the :Aftermath of
Bod=in, 54 Taxes 771 (1976); Harmelink and Shurtz, Deductions for Howe Office: Curvent
Proposais and Recommendations, 54 Taxes 517 (1976).

# LR.C. § Y80A(a} provides:
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for specific exceptions” which, if met, will enable a taxpayer to
deduct the business costs of maintaining a home office. Much of
the litigation and commentary has involved the principal place of
business exception.'® This exception is invoked when the tax-
payer (1) works at more than one location: for the business in
which he is engaged, (2) uses.a portion of his home as an office in
the business endeavor, and (3) claims that the home office is his

(a) General rule

[[In the case of a taxpayer who is an individual or an S corporation, no de-

duction otherwise allowable under this chapter shall be allowed with respect

to the use of a dwelling unit which is used by the taxpayer during the taxable

year as a residence,

2 The exceptions to LR.C. § 280A(a) are found under LR.C. § 280A(c) which, in

pertinent part, provides:

(1) Certain business use

Subsection (a) shall not apply to any item to the extent such item is allo-

cable to a portion of the dwelling unit which is exclusively used on a regular

basis—

{A) the principal place of business for any wrade or business of the
taxpaycr.

(B) as a place of business which is used by patients, clients, or custom-
ers in meeting or dealing with the taxpayer in the normal course of
his trade or business, or

(C) in the casc of a separate structure which is not attached to the
dwelling unit, in connection with the taxpayer’s trade or business.

In the casc of an employee, the preceding sentence shall apply only if the
cxclusive use referred to in the preceding sentence is for the convenience of
his employer.

(5) Limitation on deductions
In the casc of a use described in paragraph (1) . . . the deductions al-
lowed under this chapter for the taxable year by reason of being attributed 1o
such use shall not exceed the excess of—
(A) the gross income derived from such usc for the taxable vear, over
{B) the deductions allocable to such use which are allowable under this
chapter for the taxable year whether or not such unit {or portion
thercol) was so used.
The exclusive and regular use requirements of LR.C. § 280A(c) will be discussed in part
VI See infra notes 221-24 and accompanying text. The limitation on the deduction re-
quirement will also be discussed in part V1. See also mfia note 229 and accompanying
Lext.

10 Comment, Putting the House in Order:-An Analysis of and Planning Considerations for
Home Office Deduction, 14 U. Bavr. L. Rev. 522, 531-38 (1985) |hereinafier cited as Com-
ment, Putting the House in Order]; Note, Sweet Music to Taxpayers” Ears: Section 2804 and The
Home Office Deduciion After Drucker v. Connissioner oAnd The New Proposed Regulations, 4 Va,
Tax Rev. 163, 170-74 (1984) [hercinafter cited as Note, Sweet Music to Taxpayers” Ears):
Davis & Heller, . Update on Ser. 2804; Home Office and Vacation Homre Deductions {part 1),
14 Tax Apviser 525, 526-30 (1983); Note, The Deductibility of Home Office Expenses Under
Section 280.1: Personal Convenience vs. Business Necessity, 36 Tax Law. 1199, 1207-20 (1983)
ihereinafier cited as Note, The Deductibifity of Home Office Expenses|: Eichenbaum, The Qffice
At Home, 10 ] Reac Est. Tax'N 63, G8-72 (1982); Ward, Home Office Deductions: The Devel-
apment and Current Status of Section 280. Itej ), 13 Cum. L. Rev, 195, 205-09 (1982) |here-
inatler cited as Ward, fome Office Deductions|, Kulsrud, Recent S.fn.frmm and Judicial
Develapments Have Libevalized Home-Office Deductions, 56 J. Tax’N 344-48 (1982) [hereinatier
cited as Kulsrud, Recent Statutory and Judicial Developments|, Rulsrad. fome Office Expenses:
Recent Developments May Hold Key To Deduction, 59 Taxus 587, 591-95 (1981) |hereinafier
cited as Kulsrud, Home Office Expenses).
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principal place of business.!

Although Congress did not define the phrase “principal
place of business,”” the thrust of the legislative history indicates
that Congress sought to provide objective standards by which
taxpayers would qualify for home office deductions.'? Congress
was specifically concerned with taxpayer abuse of converting
nondeductible personal living expenses “into deductible busi-
ness expenses simply because, under the facts of the particular
case, it was appropriate and helpful to perform some portion of
the taxpayer’s business in his personal residence.””'® The Tax
Court, under the general L.R.C. provisions for business' and
production of income'” expense deductions, had employed an
“appropriate and helpful” standard'® in discerning when use of a

'L See infra notes 31-83.

12 See S. REP. No. 938, 94th Cong., 2d Sess. 144, 147, reprinted in 1976 U.S. CobE
Cong. & An. News 3439, 3576, 3579 [hereinafter cited as S. Rep. No. 938]; H.R. Rer.
No. 658, 94th Cong., 2d Sess. 157, 160, reprinted in 1976 U.S. Copk Con:. & Ap. NEwS
2897, 3050, 3053 |herecinafter cited as H.R. REp. No. 6568]; Joint Comm. oN TAXATION,
GENERAL EXPLANATION OF THE Tax REFORM AcT oF 1976, 94th Cong., 2d Scss. 136, 139,
repranted i 1976-3 C.13, (vol. 2) 1, 148, 151.

13 5. Rer. No. 938, supra note 12, av 147; HR. Rep. No. 658, supra note 12, at 160.

14+ LR.C. § 162, in pertinent part, provides:

(a} In general

There shall be allowed as a deduction all the ordinary and necessary ex-
penses paid or incurred during the 1axable year in carrying on any trade or
business . . . .

15 LR.C. § 212 provides:

In the case of an individual, there shali be allowed as a deduction all the
ordinary and necessary expenses paid or incurred during the taxable year—
(1) Tfor the production or collection or Income:;
{2) for the management, conservation, or maintenance of property
held for the production of income; or
(3} in connection with the determination, cellection, or refund of any
ax.

16 Welch v. Helvering, 290 U.S. 111, 113 (1933). Justice Cardozo defined “'neces-
sary” business expenses as those made by a taxpayer that were “appropriate and help-
{ul” for the development of the taxpayer’s business. Id. In addition, Justice Cardozo
stated that “ordinary™ business expenses werc those that were commonly made in the
business. /d. at 114, In Commissioner v. Tellier, 383 U.8. 687 (1966), ]uslicc Stewart
clarificd the definition of ordinary business expenses. He siated that “[t]he principal
function of the term “ordinary” in [LR.C.] § 162(a) jwas] to clarily the distinction, often
dillicult, between those expenses that [were| currently deductibic and those that [were|
in the nature of capital expenditures, which, if deductible at all, [had te] be amortized
over the uselul life of the asset.” fd. at 698-90 (citation omitted).

Although the concepts of what constituted ordinary and necessary business ex-
penses were separate, the Tax Court merged the two tests into a singular coneept Tor
home office deductions for cmplovu.s Newi v. Commissioner, 28 T.C.M, (CCH) 686,
691 (1969), affd, 432 F.2d 998 (2d Cir. 1970); Bodzin v. Commissioner, 60 1.C. §20,
B25-26 (1973), rev'd an other grounds, 509 F.2d 679 (hh Cir), cert. denied, 425 1.8, 825
(1975); see also Ward, Home Office Deductions, supra note 10, at 197-202; Note, Home Office
Deductions:  Curphey v, Commissioner, 73 T.C. 766 (19830}, 60 Nes. L. Rev. 619, 624.27
(1981); Dec Guardiola, flome Office Deductions Under the New Section 280.4 of the Internal Reve-
nue Code, 6 Fra. S, UL, Rev, 129, 132-35 (1978); see generally Comamen, The fome Office
Deduction: Another Tax Loophole?, 11 Toano L. Rev. 193, 199-202 (1974); Comment, Se-

]
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home office was *“‘ordinary and necessary” within the meaning of
these provisions.'” Unless it was clear from the facts of a particu-
lar case that the taxpayer’s use of a home office was only for his
personal convenierice,'® the taxpayer would ordinarily get a
home office deduction.'” In addition, the Tax Court’s appropri-
ate and helpful standard was inherently difficult for the Internal
Revenue Service to-apply to all taxpayers on a case-by-case basis,
since it depended on the taxpayer’s subjective circumstances.*’
Consequently, the appropriate and helpful standard provided no
certain rules for taxpayers wishing to know when and under what
circumstances they could deduct home office expenses.?!

For these reasons, Congress enacted I.R.C. section 280A to
remove home office deductions from the realm of the general
business and production of income expense deductions.”? In ef-
fect, Congress thoroughly repudiated the appropriate and help-
ful standard and demanded stricter controls for use in
determining whan a taxpayer may qualify for a home office ex-
pense deduction.?*

B. The Tax Court’s Response: The Focal Point Standard

The Tax Court was cognizant of the congressional intent to
make the inquiry objective under which it was to permit a home
office deduction.?* In the circumstance of a taxpayer working
solely out of a home office, the Tax Court could readily find the
home oflice to be the taxpayer’s principal place of business. For
example, in Gomez v. Commissioner,*” the taxpayer was employed as
a sales account manager for a corporation. The taxpayer sold

phen A Bodzin and George 1. Gino: Liberalization of the Employee’s [ome Office Deduction, 59
Iowa L. Rev. 1324 (1974); Comment, Taxation.~—The Office-in-Fowme Deduction, T4 W. Va
L. Rev. 423 (1972).

17 See supra notes 14-15,

18 Ser Sharon v. Commissioner, 66 T.C. 515, 524 (1976), ). aff’d per curtam, 591 ¥.2d

1273, 1274 (h Cir. 1978}, cert. denied, 442 U.S. 941 (1979); Monsky v. Commissioner,
36 'l'.C.M. (CCH) 1046, 1049 (1977); Salviati v. Commissioner, 36 T.C.M. (CCH} 1041,
1043 (1977); Bodzin v. Commissioner, 509 F.2d 679, 681 (4th Cir. I075)

19 See, £g., Anderson v. Commissioner, 33 I.C.M. (CCH) 234, afld in relevant part,
527 1.2d 198 (9th Cir. 1975); Johnson v. Commissioner, 31 T.C.M. (CCH) 941 {1972).
Raflerty v. Commissioner, 30 'T.C.M. (CCH) 848 (1971); see aliv Bischofl v. Commis-
sioner, 25 1C. M. (CCH) 538 (1966); Peiss v. Commissioner, 40 '1".C. 78 (1963).

20 8, Rer. No. 938, sup note 12, at 147, H.R. Rep. No. 658, supra note 12, at 160,

21 S, REr. No. 938, supra vote 12, at 147, H.R. Rer. No. 038, supra note 12, at 160,

22 §. Rep. No. 938, supra note 12, at 147, 148; H.R. Rep. No. 658, supra note 12,
160.

24 Ser 5. Rer. No. 938, supra note 12, a1 147, 148; H R, Rer. No. 658, supre nowe 12,
161.

21 See Curphey v, Commissioner, 73 T.C. 766, 769-76 (1980).

25 41 '1I"G.M. (CCH) 585 (1980).
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“merchandise to, and serviced existing accounts of,”’* her em-
ployer’s customers in order to discharge her employment re-
quirements. However, the corporation did not provide the
taxpayer with an office.”” The taxpayer worked out of a portion
of her home which she claimed to be her principal place of busi-
ness,” because it was the only site of her business activity. The
Internal Revenue Service conceded the issue in this situation.*”

However, when a taxpayer worked at more than one loca-
tion, including his home office, the Tax Court had to devise some
test by which it could reasonably calculate the location of the tax-
payer’s principal place of business. Moreover, that test had to
effectuate the intent of Congress. The Tax Court devised such a
test in Baie v. Commissioner.™

In Bate, the taxpayer was a self-employed proprietress of a
hot dog concession.?' The concession stand had limited space
and had no room for an office. Therefore, the taxpayer used por-
tions of her home to prepare additional food and to attend to her
business “‘records or other paperwork.””*® The taxpayer claimed
that the portion of her home used in connection with her busi-
ness was her principal place of business for purposes of qualify-
ing for a home office deduction.

The Tax Court held that the hot dog stand itself was the tax-
payer’s principal place of business, because the concession was
the location where the “focal point” of her activities occurred.®®
The court’s determination of the actual focal point was inter-
preted in light of Congress’ intentional use of “principal place”
in the statute.> The court further noted that “principal” was de-
fined as meaning “most important . . . primary . . . [h]ighest in
rank, authority, character, importance or degree.”** Therefore,
the focal point of a taxpayer’s business activities would be the
location of the primary or most significant business activity given
the purpose for which the taxpayer was in business.*® Once the
focal point of a taxpayer’s activities was determined, that location
would be the taxpayer’s principal place of business.

26 4, at 586,

27 Id.

28 1,

20 1.

3074 1.C. 105 (1980),
311 ac 106,

B2 Jd,

B3 Jdat 109,

34 Sep add. at 109,

35 I, at 109 n.b (quoting Brack’s Law Thetionary 1355 (4th ed. 1951)),
BG See id. at 109,
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Under the focal point analysis,?” the Tax Court determined
that the purpose for which Baie was in business was to sell
food.*® Next, the court identified the most significant business
activity, given her business purpose, by comparing Baie’s home
activities of preparing food and bookkeeping with her concession
activities of packaging and selling the food.”® The court con-
cluded that the packaging and selling of the food was Baie’s pri-
mary business activity. Although the court acknowledged the
necessity of Baie’s partial use of her home for business,*’ the
court found that the home activities were secondary to her con-
cession activities.*' Therefore, the court denied Baie’s claim for
a deduction.

To support its conclusion, the Tax Court further found that
it was “[t]he sales of [Baie’s] fast food [that] generated her in-
come,”** implying that the location where Baie earned her in-
come had been a factor in its focal point analysis. However, the
Tax Court went on to state that ‘“[e]ven though preliminary prep-
aration may have been beneficial to the eflicient operation of
[Baie’s] business, both the final packaging for consumption and
sales occurred on the premises of the [concession].””** Thus, the
location where the taxpayer earned her income was not the dis-
positive factor; the Tax Court’s own language here makes clear
that its focal point analysis was predicated upon a comparison of
Baie’s various business activities to determine which was her pn-
mary activity given the purpose for which she was in business.

Commentators, however, have criticized the Tax Court’s fo-
cal point standard, as enunciated in Baie, as a mere source of in-
come test.** They argue that activities that are substantially
related to the income producing process are ignored, because
such activities are carried on at the home office rather than the

37 The terms “analysis,” “test,” and “standard,” when used in conjunction with *'fo-
cal point,” are hereinafter used as interchangeable terms. The author also uses *'test”
and “standard” as interchangeable concepts.

38 See 94 T.C., at 109-10.

39 Id. at 109-10.

10 [d. at 107.

+1 Ser id. at 109,

42 fd, at 109,

43[4, at 109-10,

++ Note, Sweet Music To Taxpayers’ Ears, supra note 10, at 172-74; Nowe, The Deductibility
of Home Office Expenses, supra note 10, at 1207, 1210-12; Ward, Home Qffice Deductions, supra
note 10, at 207; Kulsrud, Recent Statutory and fudicial Developmenis, supra note 10, at 346-
47; Kulsrud, Home Office Expenses, supra note 10, at 593-95; see alse Comment, Pulting the
House in Order, supra note 10, at 532,
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place of employment.*> This view is predicated upon a series of
post-Baie cases which deal with taxpayer-employees. To support
their argument, the commentators cite the Tax Court’s own lan-
guage which, in effect, states that since the taxpayer earned his
income at his place of business or at his employer’s premises,
that location was construed to be the taxpayer’s principal place of
business.*¢

For example, in Chauls v. Commissioner,*’ the taxpayer was
employed as a music instructor at a college. The requirements of
the taxpayer’s position were that he teach classes in music theory,
music appreciation, and musicianship.** Additionally, the .tax-
payer taught classes in piano, assisted in producing the college’s
opera, and conducted the school’s choir.* To assist the taxpayer
in carrying out his duties, the college provided him with an office,
which he shared with two other faculty members, classrooms con-
taining pianos, and a rehearsal room.*®

Chauls, however, maintained an ofhce in his home to grade
papers, prepare class work, and plan rehearsals and concerts.”
Chauls also had converted his den mto a music room where he
could practice the piano in connection with recitals that he was
expected to give as a music instructor at the college.®® Chauls
claimed a home office deduction for the business use of his
home.

The Tax Court, however, found that Chauls was employed
to teach classes at the college and was provided with space to
carry out his job requirements.>® Citing Bate, the court found the
focal point of Chauls’ activities to be in his classroom since “it
was [his] teaching of classes that generated his income and, even
though some or even most of his preparation for those classes
was done in his home, his principal place of business was at the

45 Kulsrud, Reeent Statutory and Judicial Developments, supra note 10, at 347; Kulsrud,
Home Office Expenses, supra note 10, at 593-95.

6 Kulsrud, Recent Statutory and fudicial Developments, supra note 10, at 347,

47 41 T.C.M. (CCH) 234 (1980).

8 1d,

49 14

50 14

51 fd, a1 235,

52 d,

53 Id. at 236. The Tax Court also found that Chauls carried on personal and business
activities in his home office by preparing his “Federal [sic] income lax returns, sorting
his mail, paying his personal bills and doing work in connection with his invest-
ments . .. ." [d. at 235. Similarly, Chauls’ music practice room opened into the living
room and was uscd by Chauis when he gave parues. fd. Thus, e¢ven before the Tax
Court could have decided the issue of where Chauls” principal place of business was, it
could have held that Chauls violated the exclusive use requirecment lor home office use.
Ser id.; see also infre notes 221-22 and accompanying text.
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school where he taught.”> The court’s language here lends sup-
port to the commentators’ criticism.

The commentators’ argument was further strengthened
when the Tax Court, in Aab v. Commissioner,”® again used language
suggesting that the focal point standard would turn on the loca-
tion where the taxpayer earned her income. Aab was a licensed
physician who was employed as a research associate to conduct
cancer research at an institute.®® Aab also was required to write
articles for publication based on her research and write grant
proposals.®” Although all research was carried on at the institute,
Aab had no desk within the laboratory upon which to write.®®
Since Aab was not provided with a separate ofhice at the inst-
tute,™ she used a room in her home to write.*”

In denying Aab a home office deduction for the business use
of her home, the Tax Court held that Aab’s laboratory was her
principal place of business under the focal point standard.®! Cit-
mg Baie, the Tax Court found that:

[a]lthough the use of her “home office” was necessary to carry
out an integral part of [her] job, it was nonetheless incidental
to the fundamental research carmed on at the laboratory. In
short, [Aab] was paid to do research. As a researcher, the lab-
oratory was the “focal point” of [her] business.*®

This language seems to support the commentators’ position that the

focal point standard was a mere source of income test.
Notwithstanding the Tax Court’s language, all of Aab’s activi-

ties generated her income; she was an employee who was paid a sal-

54 4] T.C.M. (CCH) at 236. The Tax Court rejected the proposition that the number
ol hours spent at the home office compared to the number of hours spent at the business
premises was the proper criterion for determining the location of the principal place of
business. /d. Perhaps a determination preddminantly based on the amount of time a
taxpayer worked at his office would afford the taxpayer the opportunity to decide when a
home office was his principal place of business. However, the Internal Revenue Ser-
vice's proposed method of determining a taxpayer’s principal place of business includes
a consideration of “[tlhe amount of time spent in business activites in each loca-
ton . . . .” 45 Fed. Reg. 52,399, 52,403 (1980} {to be codified at 26 C.F.R.
§ 1.280A(a)(2)) (proposed August 7, 1980).

55 42 T.C.M. (CCH) 1519 (1981).

56 Jd.

57 [d. at 1520.

58 Aab was able to use whatever counterspace she could find in the laboratory to
write. Id.

59 J4.

60 Aah “‘also used the ‘home office’ 1o prepare for committee meetings, to review
grant proposals made by other doctors, and (o prepare lectures.”™ 7.

61 fd. at 1521,

62 Id. The court noted the importance of Aab’s writing and her need to use the home
office for business purposes.
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ary.® Each activity was a condition of her employment and was
| compensable as a part of her salary.®* Thus, the Tax Court’s use of
the focal point standard demonstrates a more sophisticated ap-
proach than the one the commentators have suggested. The Tax
Court compares each activity to determine which 1s the primary ac-
tivity.>> Aab’s research was carried on regularly®® and provided her
' with the subject matter for her articles. In short, research was cen-
tral to Aab’s other business activities. In following Bate, the Tax
I Court makes the same inquiry in order to ascertain the taxpayer’s
principal place of business.®” The focal point standard, then, is used
to locate the primary business activity of the taxpayer, and it is not
I - -dependent upon an illusory determination of where the taxpayer’s
i income is generated.

In contrast, the taxpayer in Green v. Commissioner®® was employed
as a real estate developer. Green was responsible for the adminis-
trative and physical management of seven condominiums.”® Green
was provided with an office at the premises of his corporate em-
ployer.”® At that office, Green carried on the paperwork associated
with managing the condominiums and had a secretary who fook
messages for him when he was away from the office.”’ Green’s du-
ties required him to be at the various condominiums eighty percent
of each working day, so he was often away from his employer-pro-
vided office.” Green’s employer required him to be available in the
evenings at home to receive calls from clients who could not contact
Green during the regular business day.”> To comply with this job
requirement, Green maintained' an office in his home.”™ Although
Green spent about an equal amount of time in his home office as he
did in his employer-provided office, he claimed that his home office
was his principal place of business.

T The Tax Court scrutinized Green’s various business activities

! 63 See 1d. at 1519-20.

G4 See id.

1 65 See supra text accompanying notes 33-43,

66 Aab worked regularly at the institute’s laboratory for over four hours per day. 42
i T.C.M. (CCH) at 1520,

67 See supra text and accompanying notes 33-43; see also Jackson v. Commissioner, 76
T.C. 696, 700 (1981).

G878 T.C. 428 (1982), rev'd in part, 707 F.2d 404 (9th Cir. 1983),

i 69 78 T.C. at 429,
. 70 Id.
¥ 71 Jd. at 429-30.

72 Id. at 430,

73 id.

74 The Tax Court also noted that Green only used the telephone in his home office
for the management of the condominiums. He did not perform any routine paperwork
assoctated with his management activities in the home office, cven though he kept busi-
ness records there, /fd.

I
e
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under the focal point standard and concluded that Green’s home
office was not his principal place of business. Instead, the Tax
Court found that the employer-provided office was the focal point of
Green’s activities;”® it was in that office where Green did his requi-
site paperwork and supervised a secretary.”® In addition, the court
stated that “‘the number of hours of use alone does not necessarily
determine whether an office qualifies as the taxpayer’s principal
place of business.”””

Green spent most of his employment-related time in the field,”
and it can be inferred that most of his actual management activities
occurred there as well.” Therefore, neither the home office nor the
employer-provided office should have been Green’s principal place
of business under the focal pomt standard.®®

However, it 1s implicit in the Tax Court’s analysis that if the
employee has an employer-provided office, that location will most
likely be the employee’s principal place of business, because some
significant business activities occur therem. Moreover, the Tax
Court’s analysis in Green is consistent with its prior decisions under
the focal point standard. Although the court found Green’s home
office activity important, it was not as significant as his other busi-
ness activities which were carried on at the employer-provided of-

75 Id. at 433.

TG ff.

77 Id. Green was only present in his employer-provided office for 20% of the work-
ing day. Id. at 429,

78 Id. at 430,

70 Ser id. at 429-30.

HU ¢f. Cristo v, Commissioner, 44 T.C.M. (CCH) 1057 (1982). The taxpayers in Cristo
bought and renovated an aparument house for the purpose of converting 1 into eight
apartments to be used for rental purposes. Jd. at 1058. Since there was no space avail-
able at the apartment house for an office in which the taxpayers could keep Lenant
leases, tenant files, and tax records, the Cristos maintained an office in their home. In
addition, the Cristos used their home office to interview prospective tenants and receive
tenant complaints, fd. at 1064,

The Tax Court denied the Cristos a home office deduction under both LR.C.
§8 ZB0A(c)(1)(A) and (B). In discussing § 280A(c){1)(A), the court followed Baie i in em-
ploying the focal point standard. /4. at 1065. After examining the activities performed
by the Cristos at their various business locations, the Tax Court did note the importance
of the work carried on in the home office. 1d. However, the court found that the taxpay-
ers failed to show the extent or frequency of the work carried on in their home office. Id.
Therefore, the court held that the Cristos failed to satisfy their burden of proving that
the home office was their principal place of business. fd.; see Welch v. Helvering, 290
US. 111, 115 (1933) (citauons omitted); see also Tax C.R. Pr. & P. § 142(a} (1984),

Although the Tax Court did not expressly hold that the apartment house was the
Cristos” principal place of business, the court noted that “[wlithout the apartment
house, there would be nothing 10 remt, [and] no income . . . .7 44 T.C.M. (CCH]} at
1065. Therefore, the Tax Court could justify its holding, because the Cristos “failed to
[show] that the focal point of the apartment house business was the [home] office room
and not the apartment house,” Jd. Thus, it would be reasonablc 1o conclude that the
primary business activitics of managing and renting apartments were carried on at the
apartment house.
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fice.®' Furthermore, the Tax Court’s analysis excluded Green’s

particular circumstances and focused on-his various business activi-
ties in order to locate the principal place of business.®® Thus, the
focal point standard comports with the congressional intent to ob-
jectify the inquiry under which a determination to permit a home
office deduction is to be made.”?

III. THE PrRINCIPAL CASES

If employment or continued employment is primarily depen-
dent upon a home office activity and an employer provides an
office or space in which significant business activity is performed,
the Tax Court will not find the home office to be the principal
place of business under the focal point standard. This issue was
addressed in the first case of Drucker v. Commissioner.®*

A. Drucker v. Commissioner
1. The Facts

The Metropolitan Opera Association (“Met”) employed a
ninety-three member orchestra to rehearse and perform operas
chosen by 1t during its regular opera season in 1976 and 1977.%%
The performance location of the Met was principally at Lincoln
Center in New York City. The Met required its orchestra mem-
bers to rehearse for thirty weeks during an opera season.” In
addition, the Met performed for two weeks during the summer
months in various New York City parks.?”

Orchestra employees of the Met complied with the Met re-
hearsal and performance schedule by spending twenty-six hours
per week at Lincoln Center.®® When not rehearsing or perform-
ing, the Met musicians spent many hours practicing their individ-
val parts for current and future productions.*® However, such
individual practice usually occurred at the musicians’ homes, be-
cause the Met did not have individual practice studios for its em-
ployees.?® Nevertheless, the Met expected the musicians to

Bl Ser 78 T.C. at 432-33; see also jéckson v. Commissioner, 76 1.C. 696, 700 (1981).

82 See 78 T.C. at 432-33.

83 Sep supra notes 12-23 and accompanying text.

84 79 T.C. 605 (1982), revd, 715 F.2d 67 (2d Cir. 1983).

85 79 T.C. at 608.

86 Performances at Lincoln Genter were scheduled for 27 out of the 30 weeks. /d. at
606. .

87 4, The Met also toured for 49 days in 1976 and for 48 days in 1977. [d. at 607,

B8 Id.

89 14, a1 607-08.

90 Id. al 608,
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arrive at rehearsals with their parts learned and perfected.™

Ernest Drucker was a concert violinist employed by the Met
in 1976 and 1977. To maintain his skills as a violinist and to
comply with the expectations of his employer, Drucker practiced
at his apartment in a room converted into a practice studio.” Be-
cause Drucker spent in excess of thirty hours a week practicing at
home, he claimed that his home studio was his principal place of
business?? and maintained for the convenience of the Met.™

2. The Tax Court

While acknowledging that individual practice was necessary,
as a practical matter, for Drucker to carry out his employment-
related responsibilities, the Tax Court found that individual off-
the-premises practice was not requested by the Met and not a
condition of Drucker’s employment.”® Therefore, the Tax Court
employed the focal point standard to ascertain the Drucker’s
principal place of business. Moreover, for the first time since
Baie, the Tax Court expressly articulated the specific factors upon
which it would inquire into a taxpayer’s business activities. The
court would inquire into:

[1] the nature of the taxpayer’s trade or business,
[2] the various activities of which it [was] constituted, and
[38] the locations where those activities [were] carried out.”®

In addition, the court warned that though the number of hours
worked at each location would be considered, it was not, by itself,
determinative.?’

The Tax Court proceeded to categorize Drucker’s activities as
practice, rechearsal, and performance. While the amount of time
Drucker spent for practice was slightly greater than that for re-
hearsal and performance, two-thirds of Drucker’s employment activ-
ities were at Lincoln Center.”® There, the Met did provide rehearsal
space and the concert hall for performance. The court reasoned
that since Drucker was required to attend rehearsals and perform-
ances, the available space at Lincoln Center enabled him to dis-

ol 4.

92 Drucker furnished his practice studio with a piano, records, tapes, stereo equip-
ment, musical scores, music stands, and books. 7d.

M Id. at 609,

™ To be discussed in part V, see infra notes 205-11 and accompanying text.

9579 T.C. at 608.

06 Jd. a 612,

97 Jd. {citations omitted); see alse supra note 77 and accompanving text.

98 See 79 T.C. at 613,




350 CARDOZO ARTS AND ENTERTAINMENT [Vol. 4:337

charge his employment obligations.” Moreover, the court noted
that Drucker’s job depended upon the quality of his playing at re-
hearsals and performances. Therefore, the court concluded that the
focal point of Drucker’s activities was at Lincoln Center.!?

In addition, the court found that the sole purpose of the Met
was to perform operas, and the Met only employed its musicians in
furtherance of that purpose.'’" Therefore, the court reasoned that
the most important business activity for the Met was public perform-
ance, and the location of that activity was Lincoln Center.'%?

In contrast, the dissent in Drucker argued that a concert musi-
cian was not situated in the same manner as other professionals.!??
The dissent explained that while other taxpayers worked regularly,
week after week, at their respective employers’ business premises,'®
Drucker spent countless hours perfecting his craft by concentrated
practice in his home studio.'” The dissent also noted that while
“retention of [Drucker’s] job depended on the quality of his playing
at rehearsals [and] performances[,] . . . insufficient practice . . .
would have cost [Drucker] his job.”!% Therefore, the dissent rea-
soned that Drucker’s principal place of business was his home stu-
dio, because it was of “leading significance fo the taxpayer in
performing his business functions. It [was] where the majority of his
‘business activities [were] accomplished.”'?”

Although the dissent’s argument has merit when examined
from Drucker’s point of view, making the inquiry from the tax-
payer’s perspective would conflict with the congressional mandate
to objectively determine where the taxpayer’s principal place of
business is located.'” From the taxpayer’s viewpoint, there invaria-
bly would be circumstances necessitating and justifying use of a
home office.'""

3. The Court of Appeals for.the Second Circuit
On appeal,'’® the Second Circuit found that home practice

99 14,

100 pd.

101 14,

102 f4.

103 ff, aL 617 (Wilbur, J., dissenting).

104 74,

105 /4. at 616.

106 fd. at 621 (emphasis omiued); see also note 111.

107 79 T.C. at 616 (emphasis added).

V8 See supra tex1L accompanying notes 82-83,

108 Cf Note, The Deductibility of Home Office Expenses, supra note 10, at 1214-15, nn.133-
41.

10 715 F.2d 67 (2d Cir. 1983). Drucker’s appeal was consolidated with those of two
other Met musicians who were also denied home office deductions for the use of their
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was the most important activity in order for the musicians to
maintain their status as professionals.''! Moreover, the Second
Circuit reasoned that every business-related activity in which the
concert musicians were involved was dependent upon home
practice.''? The Second Circuit found it difficult to reconcile the
Tax Court’s finding that, although individual practice was a ne-
cessity, 1t was not a requirement or a condition of
employment.'"?

Therefore, the Second Circuit treated the musicians’ home
studios as their principal places of business, noting that the place
of performance was immaterial provided the musicians were pre-
pared.''* The court concluded that “[bJoth in time and in impor-
tance, home practice was the ‘focal point’ of the . . . musicians’
employment-related activities.”''®

Although it appears that the Second Circuit adopted the Tax
Court dissenters’ standard for locating a taxpayer’s principal
place of business, the Second Circuit did not expressly repudiate
the focal point standard employed by the Tax Court.''® Rather,
the Second Circuit explicitly limited its holding in Drucker by find-
ing “this the rare situation in which an employee’s principal place
of business [was] not that of his employer.”!"?

Two possible readings emerge from the Second Circuit’s
treatment of the Tax Court’s focal point standard in Drucker.
One view would be to treat the concert musicians’ situation as

practice studios. fd. at 68. See Rogers v. Commissioner, 44 T.C.M. (CCH) 1312 (1982),
reir'd sub siom. Drucker v, Commissioner, 715 F.2d 67 (2d Cir. 1983); Cherry v. Comnuis-
stoner, 44 T.C. M. (CCH) 1316 (1982}, rev'd sud nom. Drucker v. Commissioner, 715 I.2d
67 (2d Cir. 1983).

111715 F.2d a1 69. Without individual practice, the musicians’ skills would atrophy.
Musicians are as dependent upon practice as professional runners are on jogging. If, for
cxample, a concert violinist simply stopped practicing, his sense ol touch would immedi-
ately be impaired. The result would be devastating: the violinist’s ability to play the
musical notes in tune would be severely curtailed. Practice enables the musician o at-
tain the high level of professional expertise required of a performing artist by providing
a foundation on which to master an instrument. Furthermore, the musician can only
maintain and refine his skills through individual practice. **The road o violin mastery is
long and arduous, and great application and perseverance are necded o reach the goal.
Talent helps to ease the way, but in itsell it cannot be a substitute for the hard work ol
practicing.” 1. Gavamian, PriNcivies of Vionin Praving & Teacuine 93 (1962); see
generally 1 Cary, FLEscn, THE ArRT oF VIOLIN Praving II (2d cd. 1939).

112 715 F.2d al 69.

IIEN7A

14 The musicians did not always perform at Lincoln Center: performances were also
given in New York City parks and on wour. Jd.; see also supra note 87 and accompanying
Lexl. ' '

115 715 F.2d at 69.

116 J.

17 jd,
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being so rare that Drucker has no precedential value.''® Under
this view, concert musicians are sut generis when compared with
other taxpayers. The second reading construes the Second Cir-
cuit’s decision as creating a limited exception for employees
under the focal point standard. Under this view, the Tax Court’s
objective inquiry shifts to include the taxpayer’s particular
circumstances.

However, in invoking Drucker, the taxpayer would first have
to show that:

(1) his continued employment is primarily dependent upon
an essential activity (e.g., individual practice});

(2) he must perform that activity as a condition of his em-
ployment {e.g., learn and perfect orchestrations of specific op-
eratic parts);

(3) he must perform that activity from his home office be-
cause of a compelling circumstance at his place of business
(e.g., no space to practice); and

(4) the home office activity requires substantial time (e.g.,
regular practice in excess of thirty hours per week).''”

Once the taxpayer-employee demonstrates these conditions, his
home office can justifiably be found to be the focal point of his activ-
ities. The question then becomes whether the Drucker exception can
be applied to a situation where the employee has some space to
carry on an essential business activity at his employer’s premises,
but such space is unsuitable and impairs the employee's ability to
properly discharge his duties. This issue was decided in Ieissman v.
Commissioner.'*"

B. Weissman v. Commissioner
1. The Facts

Weissman was employed as an associate professor of philos-
ophy at City College of the City University of New York (*City
College”) in 1976. Weissman was required to prepare and de-
liver lectures, meet with students, and grade examination pa-
pers.'®' Weissman was also required, under the university’s

115 This view was adopted by the Tax Court in Bilenas v. Commissioner, 47 T.C. M.
(CCH) 217, 219 (1983} (adjunct prolessor was not provided with a separatce office a1 Cuy
College of New York and worked at an office in his home to carry on activities connected
with his tcaching dutics); see Sternberg v, Commissioner, 48 T.G.M. (CCH) 965 (1984):
see also mfra wextaccompanying notes 151-65,

19 See supra text accompanying notes 85-94.

120 47 T.C. M. (CCH) 520 (1983). rev'd, 751 F.2d 52 (2d Cir. 1984).

121 47 T.C.M. (CCH) a 521.
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bylaws, “to do an unspecified amount of research and writing in
his field in order to retain his teaching position.””!#*

City College accommodated its faculty members by provid-
ing on-campus offices and library facilities.'*®> Although Weiss-
man used his on-campus office for his nonclassroom duties, he
found the office unsuitable because he had to share it with other
professors.'?* The office was not a safe place in which to leave
important research and writing materials. There was no type-
writer in the ofhice'?® and the library, which was only open on
weekdays, did not have typing facilities for professors.'?® There-
fore, Weissman used two rooms in his apartment to research and
write his book.'?” During the academic year, Weissman spent
only fourteen to fifteen hours a week at his on-campus office as
opposed to the fifty to sixty hours he worked each week in his
apartment.'*®

2. The Tax Court

The Tax Court repudiated Weissman’s claim that his home
office was his principal place of business entitling him to qualify
for a home office deduction. Rather, the court treated Weissman
as it had other professors who performed some business activity
in their respective home offices by holding that:

[tThe focal point of those who teach (at both college and sec-
ondary school levels) is the educational institution rather than
the home office. While research and writing was an important
part of [Weissman’s] duties . . . it does not shift the focal point
of his job away from City College where he taught, met with
students, graded examinations, and prepared lectures. This is
so even though [Weissman] spent more time each week doing
research and writing at home than he spent in teaching and
related activities at the college.'*’

122 td. The Tax Court found that City College’s bylaws provided that **a candidate for
promoiion to associate professor must possess a record of significant scholarly achieve-
ment .. .." fd. In addition, the court found that “scholarly achievement fwas| usually
measured by rescarch, writing and publication in one’s field.” id.

123 g0

124 fdf,

125 1.

126 14

127 ‘Weissman [urnished his “*home office” with a desk, a typewriter, chairs, filing cabi-
nets, and books. [fd.

128 Weissman published a book in 1977 as a result of his work at home. /4.

129 /4. a1 522 (footnotes omiued). For a discussion distinguishing 1issman {rom
other tax cases involving professors who used home offices for business purposcs, sce
infra text accompanying notes 166-85.




354 CARDOZO ARTS AND ENTERTAINMENT {Vol. 4:337

The Tax Court found Weissman’s primary business activity to be
teaching.'*® Following Baie’s focal point standard, the court, in ef-
fect, found Weissman’s research and writing activities to be secon-
dary in comparison to his on-campus activities even though research
and writing were conditions of his employment.’*' Additionally, the
court distinguished Drucker by finding a concert musician to be in a
“different situation from that of a college professor.”'#*

3. The Court of Appeals for the Second Circuit

On Weissman’s appeal, the Second Circuit found that the
Tax Court had erred as a matter of law in failing to consider all
the aspects of Weissman’s business activities.’** In ascertaining
the location of Weissman’s principal place of business, the Sec-
ond Circuit extrapolated from Drucker “that in each case the de-
termination ., . . depends on [1] the nature of [the taxpayer’s]
business activities, [2] the attributes of the space in which such
activities can be conducted, and [3] the practical necessity of us-
ing a home office to carry out such activities.”'** Furthermore,
the Second Circuit had cautioned that the Tax Court’s use of the
focal point standard, without the teaching of Drucker, “create[d] a
risk of shifting attention to the place where a taxpayer’s work is
more visible, instead of the place where the dominant portion of
his work is accomplished.”'*® The Second Circuit was concerned
that the focal point approach did not distinguish between profes-
sors who spent most of their time engaging in teaching-related
activities and those professors who spent most of their time re-

1 Spe 47 T.C M. (CCHY a 522,

131 "T'he Tax Court found that City College did not require Weissman 1o maintain a
home oflice. fd. To determine whether an employer must formally require the mainte-
nance of a home office, sce infre notes 189-219 and accompanying text.

132 47 °F.CM. (CCH) a0 523,

133 751 F.2d ae 514.

134 fdf, at 514-15 (footnote omitted). I ucker is 1o be read to change the factors
upon which the inquiry to locate where a taxpayer's principal place of husiness is, then
such a reading could be construed w be similar 1o the proposed regulations of the Inter-
nal Revenue Service, fd. at 515 n.5. The Internal Revenue Service proposed that i
would determine the location of a taxpayer’s principal place of business by examining all
the [acts and circumstances. “The Internal Revenue Service would speciically examine:

(i) I'be portion ol the total income from the business which is attributable
o activities at each location;
(i) The amount of time spent in activities related o that business at cach
location; and
{iify  I'he [acilides available o the wxpayer at cach location [or puposces |sic|
of that business,
48 Fed. Reg. 33,922, 33,824 (1983) (1o be codilied at 26 C.E.R. § 1-280A-2(b)(3)) (pro-
poscd July 21, 1983). But see supra note 54,
135 751 F.2d at 514.




1985] HOME OFFICE DEDUCTIONS 355
searching and writing.'*¢

When the Second Circuit applied Drucker to Weissman’s situ-
ation, it noted that Weissman spent eighty percent of his employ-
ment time researching and writing. The Second Circuit reasoned
that Weissman needed a private space “to read, think and write
without interruption”'®” in much the same way that a musician
needed a private place to practice.'®® The Second Circuit found
that Weissman'’s shared office was unsuitable for private research
and writing,'*? because Weissman had no other suitable space to
work.'*” Therefore, the Second Circuit concluded that Weiss-
man’s use of the home office was based on practical necessity,'*!
and’ the court held' that Weissman’s principal place of business
was at his home office. The Second Circuit’s argument, then, is
predicated upon the view that Weissman’s home oflice activities
were essential to his continued employment.'#*

In contrast, the dissent in Weissman argued that Weissman
was employed to teach,'*” and, therefore, his employer-provided
space at City College was adequate for the “‘acceptable and com-
pensable performance of his job.”'** In addition, the dissent ar-
gued that the majority misread Drucker; there the musicians were
provided with * ‘no space for the essential task of private prac-
tice,” "' whereas Weissman had an office, a library, and a class-
room available for the performance of his job.'** However, for
the majority, the relevant fact linking Drucker to Weissman was
“that . . . [both employers] provided no suitable space for engag-
ing in necessary employment-related activities.”'*” Therefore,
Weissman’s home ofhice activity satisfied the Drucker exception.'*®

Although the Second Circuit in Drucker found the musicians’
home studios to be the focal point of their activities, the Second
Circuit, in Weissman, did not expressly overrule the Tax Court’s
focal point standard.!* Rather, the Second Circuit expanded

156 f4.

137 fd, a1 515,

188 14

(39 14

140 See id. The on-campus library had no space in which Weissman could (vpe manu-
scripts. Id.

4L 1o,

142 74, at 510.

143 [d, at 517 (Kelleher, ., dissenting) (emphasis omitted).

4 4 at 519,

145 1d. at 518 (footnote omitted) {quoting Divcker, 715 F.2d a1 70).

146 fd, a1 517,

147 fd. at 516-17.

148 [d.; see also supra text accompanying note 119,

149 While the Second Circuit criticized the Tax Court's focal point analvsis because it
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upon the Drucker exception to include those situations where the
employee has space available to perform the most significant em-
ployment-related activity, but the space is unsuitable and directly
impairs the employee’s ability to properly discharge those duties
necessary for continued employment. However, if an activity is
found to be an indispensible one which makes continued employ-
ment possible, it 1s not clear when an employer-provided office
or business location becomes so unsuitable that the employee
may properly justify use of his home office to invoke the Drucker-
Weissman limited exception under the focal point standard. Put
another way, it is unclear what degree of “‘practical necessity”'>°
will suffice before an employee can claim that he was compelled
to work at home to carry on an indispensable activity which
makes his continued employment possible.

IV. TESTING THE VALIDITY OF THE DRUCKER-WEISSAIAN
ExcepTION: THE VARYING DEGREES OF NECESSITY

A.  Employees Without Separate Offices at Their Business Locations

Prior to the Second Circuit’s decision in Weissman, the Tax
Court treated Drucker as too rare a situation to have any prece-
dential value.'”' Therefore, the Tax Court uniformly denied
home ofhce deductions to taxpayer-employees who had no sepa-
rate ofhices at their employer’s place of business. Each taxpayer
was compelled by some circumstance to perform a portion of his
employment-related work at home. Relying on the focal point
standard, the Tax Court found that each of the taxpayer’s pri-
mary business activities were carried on at the employer’s prem-
ises. To test the validity of the Drucker-Weissman exception and to
discern the degree of necessity which may properly justify a tax-
payer-employee’s use of his home office, a review of the afore-
mentioned Tax Court decisions follows.

In Renner v. Commissioner,'* the taxpayer was employed as an
art teacher at a community college. When Renner first inter-
viewed for her position, she was required to produce samples of
her art.'” Once employed, Renner was also expected to exhibit

failed to distinguish Weissman from other prefessors who primarily engaged in teaching
related activities, the Second Circuit expressly stated that *'[i]n some circumstances the
fact that a professor spends a majority of his working time in his home office will not
overcome the presumption that an educator’s principal place of business is the college at
which he teaches.” fd. at 516.

Eh0 1d. at 514-15.

I61 See supra note 118 and accompanying text.

152 48 T.C.M. (CCH) 285 (1984).

153 fd. a 286.
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her artwork.'™ Renner was only required to teach an art class
and had no other faculty duties at the college. Although Renner
was provided with a classroom; she was not given an office or
separate studio.'®® Therefore, to continue to produce new art
and store her already existing art, books, supplies, drawings, pic-
tures, and slides, Renner maintained a home studio which she
claimed to be her principal place of business.'*¢

The Tax Court denied Renner a home office deduction fol-
lowing its decision in Weissman. The court found Renner’s situa-
tion “‘[in]distinguishable from that of the college teacher who
must ‘publish or perish” and who uses her home office to perform
scholarly research and writing . . . .”’'*? Despite Renner’s claim
that she was required to be a ** ‘practicing and exhibiting artist’ as
a condition to [her] employment as an art teacher[,]”’'%® the court
held that her principal place of business was at the school where
she worked.

Although the factual record did not disclose the number of
hours or regularity of use that Renner worked in her studio, it
seems plausible that, under the Second Circuit’s decisions in
Drucker and Weissman, Renner would qualify for a home ofhice de-
duction. If Renner expected to exhibit her works of art, it would
appear that such an activity was a requirement of her employ-
ment. However, it needs to be determined whether creating and
exhibiting art was essential to her employability as an art teacher.
If so, the fact that she had no space at the school to create new
art would bring her directly within Drucker and Weissman.

Similarly, the taxpayer in Honan v. Commissioner'™ had no
space to carry out an essential business activity which made his
continued employment possible. Honan was employed as an air-
line pilot with his base of operations at LaGuardia Airport in New
York City. Honan was required to copilot airplanes during flight
sequences, and was required to be “familiar with the contents of
flight manuals, air craft [sic] technical manuals, administrative
manuals, charts and maps.”'*® These documents were impor-
tant, because they included information regarding air traffic pat-
terns and highly technical information ‘“‘regarding the aircraft

154 4.
155 1d.

156 Id.

157 44

168 14,

159 48 'T"C..M. (CCH) 79 (1984},
160 14, at 80.
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itself.”'%! However, Honan was not provided with any space in
which to study this information at LaGuardia Airport, and he was
prohibited from studying the information while flying.'** There-
fore, Honan maintained an office in his basement and claimed to
have studied the flight materials there for twenty-five to thirty
hours per week.'*?

The Tax Court denied Honan a home office deduction de-
spite Honan's need for a place to study. The court, employing
the focal point standard, determined that study and revision
“were incidental to [Honan’s} primary responsibilities which
were performed elsewhere.”'® Furthermore, the court disbe-
lieved Honan’s claim that his studies took up so much of his time
as to warrant shifting the presumption that his home office was
his principal place of business.'®®

Honan demonstrates that in addition to the employee’s need
for a home ofhice, the employee must spend a substantial amount
of time therein. However, if Honan had spent a requisite number
of hours in his home office studying his materials, he should then
fall within the exception. If Honan could not effectively fly with-
out studying the flight materials, home study would become es-
sential. Therefore, the degree of necessity requiring his use of a
home office is proportionately greater, and this would enable him
to fall within the Drucker-Weissman exception. In each situation,
the degree of necessity turns on the essentiality of the business
activity. In addition, the home activity must, under the excep-
tion, consume substantial amounts of time.

B. Employees with Unsuitable Offices

The Tax Court has uniformly held that the focal point of a
professor’s activities is at the college where he teaches.'®® This
has been true whether the professor had a private or shared
office.

161 j4.

162 14,

163 7. a0 82,

164 fd, (citavon omitled).

165 See id. Honan's home office activities also included union work, and it may have
heen that his 25 {0 30 hours spent in the home office were primarily in pursuit of this
work. Honan’s emplover did not require him 1o be a member of a union. Jd. a1 80.

166 Ser, p g, Sternberg v. Commissioner, 48 T.C.M. (CCH) 965 (1984); Bilenas v,
Commissioner, 47 I.G.M. (CCH) 217 (1983); Weightiman v, Commissioner, 45 1.C.M,
{CCH) 167 (1982); Moskovit v. Commissioner, 44 T.C.M. (CCH) 859 (1982}, afft mem .,
{10th Cir. Oct. 19, 1983): Storzer v, Commissioner, 44 T.C.M. (CCH) 100 (1982);
Strasser v. Commissioner, 42 T.C.M. (CCH) 1125 (1981); Sessions v. Commussioner, 42
1T.CM. (CCH) 205 (1981); Weightman v. Commissioner, 42 [.C.M. (CCH) 104 (1981).
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1. A Professor with an Unsuitable Private Office

In Moskovit v. Commissioner,'® the taxpayer was empioyed as a

professor of English at a state university. The university required
Moskovit to teach, meet with students, attend departmental
meetings, prepare and grade exams, develop new curricula, and
research and publish scholarly articles.'®™ Moskovit was provided
with a private furnished office which was available to him at any
time.'® In addition, he had access to a secretarial staff. However,
Moskovit maintained a home office because his typewriter and
2,700 volume library were there, and Moskovit felt that the home
office was a cooler place in which to work during the summer
months.'”® Moreover, the home office afforded him more privacy
than his on-campus office for research and writing activities.'”"

However, assuming that Moskovit’s research and writing
were his most significant business activities—making his contin-
ued employment possible—Moskovit’s practical necessity for use
of a home office was not equivalent to Weissman’s. Moskovit’s
private office became unsuitable only because he chose to keep
his typewriter and books at home.'”? Moskovit’s need for privacy
was a practical necessity, but it is questionable that a professor
could not effectively write in his private office due to some inter-
ruptions, and that this should compel the professor to work at
home. Even under the Drucker-Weissman exception, it would ap-
pear that the Tax Court’s decision would stand.'”

2. A Professor with an Unsuitable Shared Office

In Storzer v. Commissioner,"™ the taxpayer was employed as an
pay . ploy

associate professor of French language and literature by Brook-
lyn College. Storzer’s employment requirements included pre-
paring and grading exams, preparing and giving lectures,
developing new curricula, performing committee work and com-
munity service, meeting with students, and researching and pub-

167 44 T.C.M. (CCH) 859 (1982).

168 14, at 859-60.

169 /4, at 860.

170 14

Y71 See1d. ar 861.

172 The Tax Court concluded that even though Moskovit “used his home office to
prepare classroom lectures and to conduct scholarly research, both of which were essen-
tial to his job as a university professor, they do not serve o shiil the focal point of his
activities from the University to his home office. This Iwas] true, nmwnhsnndmg the
fact that [Moskovit] spent more time each week pursuing his occupation in his home
olfice than he did at the University | ' M. (Tootnotes omilted),

173 See supra notes 133-48 and accompanying text,

174 44 T.C.M. (CCH) 100 (1982).
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lishing scholarly articles.'” However, of all Storzer’s
employment requirements, it was his research and publishing
which enabled him to retain his teaching position, achieve ten-
ure, and enhance the prestige of Brooklyn College.'’® Storzer
was provided with an office which he had to share with six other
professors.'”” In addition, the office contained no typewriter and
was frequently.-burglarized.!” Further, the faculty was subject to
assaults by the students, and Storzer was warned by his depart-
ment chairman not to use his office at night or on weekends.'”?

To carry out his employment requirements, Storzer .used
two of three rooms in his apartment as an office.'*® On weekends
and holidays, Storzer also conducted his research and writing of
articles m his apartment.'®! Storzer claimed a deduction for the
business use of his home office.

In denying Storzer a home office deduction, the Tax Court
employed its focal point standard and held that the focal point of
his activities was at Brooklyn College.'®* This decsion should
still stand under the Drucker-Weissman exception.

While Storzer’s research and writing activities were condi-
tions of his employment, and were essential activities upon which
his employment depended,'®® Storzer would not be entitled to
invoke the Drucker-Weissman exception, because his essential re-
search and writing activities were limited to weekends and holi-
days. Therefore, his research and writing activities were
secondary to his other activities such as teaching. Although
Storzer’s situation rendered his home office use a practical neces-
sity on par with Weissman’s,'®* Storzer’s regular home office use
for the essential business activity was not as substantial in time as
was Weissman’s home office use for research and writing
activities.'®

In contrasting Drucker and Weissman to these cases, it be-

175 fd. at 101.

176 Id at 101 n.2.

177 Id. at 101.

178 Seo i

179 14,

180 14,

181 1d. Therefore, it is reasonable to infer that Storzer spent most of his weckday
cvenings engaged in teaching-related activities such as preparing lectures.

182 Id. ar 102.

183 See supra lext accompanying note 175.

184 Ieissman, 751 F.2d at 515-16.

185 fd. Under the Drucker-Weissman exception, the time spent working at home is an
important factor. However, by itself, it cannat be the predominant factor, since the
employee would then control, for tax purposes, when his home office was his principal
place of business, See swpra note 54.
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comes clear that the exception created by the Drucker and Weiss-
man decisions is narrow and strict. The exception is predicated
upon absolute necessity; that 1s to say, the mere lack of space or
unsuitable space will not suffice to shift the focal point of a tax-
payer’s business activities from his employer’s premises to his
home office.'?® Thus, the Second Circuit’s limited exception will
not affect the Tax Court’s focal point analysis unless and until the
taxpayer introduces evidence tending to show that the home of-
fice activity is essential to continued employment. Furthermore,
the employee will have to demonstrate that he performed that
activity for a substantial amount of his employment-related
time.'®” If the taxpayer-employee meets these criteria, the Tax
Court should not only compare the employee’s various business
activities, but should also include the circumstances which neces-
sitated use of the home office in its calculation. Then the court
could justifiably decide that the home office activity is the primary
business activity, and hold that the employee’s home ofhice is, in
fact, his principal place of business.'*™® However, before the em-
ployee qualifies for the home office deduction, the Tax Court
must next decide if the employee’s use of the home office was for
the convenience of the employer.

V. Tue EMERGENCE OF THE (CONVENIENCE OF THE EMPLOYER
StanpArD FOR L.R.C. SEcTioN 280A(C)

A. A Requirement Without Meaning

To further ensure that an employee would not convert non-
deductible personal expenses into home office deductions, Con-
gress wrote into LR.C. section 280A(c) the requirement that the
employee’s exclusive use of his home office be for the “conven-
ience of his employer.”'®® Although Congress did not define that

186 See supra notes 118-49 and accompanying text.

187 14,

188 Although Congress specifically wanted to prevent a taxpayer’s subjective circum-
stances from controlling the inquiry upen which a home office deduction was to be
made, see supra notes 6-23 and accompanying text, the congressional mandate does not
appear to be violated by the Drucker-eissman exception. Becausc use of a home office is
an absolute necessity for continued employment, permitting a deduction under such
aforementioned circumstances is reasonable. See supre notes 151-87 and accompanying
Lext. In addition, the Tax Court’s objective focal point test remains, by and large, inwct
and can only be modified to include a taxpayer’s subjective circumstances il the taxpaver
introduces sufficient evidence satisfying the criteria of the limited exception. Condra,
Comment, Putting the House in Order, supra note 10, at 537-38; see alse Note, Sweel Music To
Taxpavers” Ears, supra note 10, at 181-83,

189 T R.C. § 2B0A(c){1); see also sufra note 9.
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phrase,'” no workable standard emerged for this requirement in
the course of home office deduction litigation, because the Tax
Court was primarily preoccupied with the principal place of busi-
ness exception.'”! The Tax Court suggested that in some cases
the employer would have to explicitly require the employee to
maintain a home office.'™® In another case, the Tax Court im-
plied that the convenience of the employer requirement would
be satisfied if the employee’s use of a home office was predicated
upon a business necessity.'"

However, the phrase “convenience of the employer” ap-
pears in LR.C. section 119. That section states.that.the value of
meals or lodging furnished to an employee by his employer be
specifically excluded from gross income, provided such items
were furnished for the convenience of the employer, and if:

(1) in the case of meals, the meals [were] furnished on the
business premises of the employer, or

190 5. Rep. No. 938, supra note 12, at 148; H.R. REp. No. 658, supra note 12, at 16].
Although it was not accepted in conference, the Senate report. did provide that if the
taxpayer was an employee, the use of a home office had to be “in connection with the
trade or business of an employer where the employer provide[d] no office or fixed loca-
ticn for the use of the employee” to carry out his employment responsibilities. S. REp.
No. 938, supra note 12, at 148.

191 See, e.g., Sternberg v. Commissioner, 48 T.C.M. (CCH) 965 (1984); Honan v. Com-
missioner, 48 T.C.M. (CCH) 79 (1984); Bilenas v. Commissioner, 47 T.C.M. (CCH) 217
(1983) Wilhelm v. Commissioner, 46 T.C.M. (CCH) 176 (1983); Strasser v. Commis-
sioner, 42 T.C.M. (CCH) 1125 (1981); Kastin v. Commissioner, 40 T.C.M. (CCH) 1071
(1980).

The Internal Revenue Service's position has also been unclear. In 1980, it pro-
posed regulations on how it would interpret LR.C. § 280A. See supra note 54. However,
the Internal Revenue Service only repeated the requirement that the home office be
used for the convenience of the employer. By 1983, no new proposal was made by the
Internal Revenue Service regarding this requirement. Previously, however, the Internal
Revenue Service had required that an employee establish:

(1) that, as a condition of his employment, he is required to provide his own
space and facilities for performance of some of his duties,

(2) that he regularly use[d] a part of his personal residence for that
purpose,

(3) the portion of his personal residence which [was] so used,

(4) the extent of such use, and

(5) the pro rata portion of the depreciation and expenses for maintaining
his residence which is properly attributable to such use.

Rev. Rul. 62-180, 1962-2 C.B. 52, 53.

Although Congress was cogmzam of the Internal Revenue Service's position, it did
not expressly require a formal requirement to be made by the employer for the em-
ployee to use a home office. See S. REP. No. 938, supra note 12, at 148; H.R. Rep. No.
658, supra note 12, at 161. Therefore, it is reasonable to infer that Congress would not
adhere to the Internal Revenue Service's position. Contra Comment, The Deductibility of
Home Office Expenses, supra note 10, at 1219 n.167,

192 See, g, Harris v. Commissioner, 46 T.C.M. (CCH) 1130, 1133 (1983); Weighuman
v. Commissioner, 45 T.C.M. (CCH) 167, 170 (1982); Besch v. Commissioner, 43 T.C.M.
(CCH) 286, 288 (1982), aff'd mem., 720 F.2d 682 (7th Cir. 1983); Duffcy v. Commis-
sioner, 42 T.C.M. (CCH) 226, 228 (1981).

193§ Chauls v, Commissioner, 41 T.C.M. {(CCH) 234, 236-37 (1980).
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(2) in the case of lodging, the employee [was] required to
accept such lodging on the business premises of his employer
as a condition of his employment.'?*

In 1977, the Supreme Court, in Commissioner v. Kowalski,""® pro-

vided a single workable definition for the convenience of the em-
ployer standard of LR.C. section 119. After reviewing the
administrative and case histories of many attempted definitions, the
Supreme Court concluded that the convenience of the employer re-
quirement was satisfied by a business necessity test.'® In reaching
its conclusion, the Supreme Court found Benaglia v. Commissioner'®”
illuminating.

In Benaglia, the taxpayer was employed as a manager of several
hotels in Honolulu, Hawaii. These hotels were all owned by one
corporation which paid the taxpayer his salary.'¥® The taxpayer was
required to be on duty at all times and was provided with a suite of
rooms in one of the hotels.'® The taxpayer also received meals at
the hotel, but his salary amounts were “fixed without reference to
his meals and lodging.””*"® Moreover, neither the taxpayer nor his
employer ever regarded the meals or lodging as part of Benaglia’s
salary. Therefore, the taxpayer never included the value of the
meals and lodging in the computation of his gross income.?°" How-
ever, the Internal Revenue Service claimed the meals and lodging
were taxable as income.

The Tax Court held that the meals and lodging furnished to
Benaglia were not income, because they were furnished to him for
the convenience of his employer.?”? The court specifically reached
its conclusion by finding that Benaglia’s “residence at the hotel was
not by way of compensation for his services . . . personal conven-
ience, comfort or pleasure, but solely because he could not otherwise per-
form the services required of him.”’*™ Thus, the business necessity of
providing the employee with such'items so that he could properly
perform his employment duties satisfied the convenience of the em-
ployer requirement of I.R.C. section 119.**

194 [R.C. § 119(a).

195 434 U.S, 77 (1977).

196 Fd, at 85-93.

197 36 B.T.A. 838 (1937).

198 14, at 839.

tou fq.

200 [4.

201 f4.

202 4, at 840. Under current law, the value of meals and lodging is specifically ex-
cluded from gross income. LR.C. § 119 {codified a1t 26 U.5.C. § 119 (1982)}.

208 36 B.T.A. at 839 (emphasis added).

204 See id. at 839; see also Diamond v. Sturr, 221 F.2d 264, 268 (2d Cir. 1955) (discuss-
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B.  The Second Circuit Adopts the Business Necessity Standard for
LR.C. Section 2804(c)

In Drucker, the concert musicians not only had to demon-
strate that they satisfied the principal place of business exception,
but that the use of their home practice studios was for the con-
venience of the Met.?® As noted earlier, the Second Circuit
found off-the-premises practice a condition of the musicians’ em-
ployment.?®® In addition, the court found that individual practice
was the one activity which enabled the musicians to maintain
their skills and learn their orchestral parts.?*’ Because the Met
provided no space “‘for the essential task of private practice,”*%
the Second Circuit concluded that “maintenance of residential
space exclusively for such [a] purpose was an expense almost en-
tirely additional to nondeductible personal living expenses.’ =%
Further, the Second Circuit held that the musicians’ use of their
respective home practice studios satisfied the convenience of the
employer requirement, because such use ““ ‘was not “purely a
matter of personal convenmence, comfort, or economy.”.
Rather, 1t was a business necessity.” ""21¢

From the foregoing, it can be inferred that the degree of
business necessity requiring the musicians to use their home stu-
dios was one that could only be justified if the taxpayers “could
not otherwise perform the services required of [them]. ™!
Therefore, 1t appears that the same degree of necessity that
would satisfy the principal place of business exception would sat-
isfy the convenience of the employer requirement.

The Second Circuit similarly held that Weissman satisfied
the convenience of the employer requirement, since use of his
home office was a practical necessity if he was to “faithfully . . .
perform his employment duties.”*'* The Second Circuit used
the term “practical” to describe the degree of necessity required

ing, by implication, that business necessity salisfies the convenience of the employer
requirement when employees of a state mental institution and a state training school
were required to live and receive meals at the instiution as a condition of their
employment).

205 See supra text accompanying notes 111-13.

206 Spe supra text accompanying notes 111-12,

207 715 F.2d at §9.

208 Id at 70.

200 74

210 [d. (citations omilted) (quoting Gestrich v, Commissioner, 74 'T.C. 525, 530
(1980), aff'd mem., 681 ¥.2d 805 (3d Cir. 1982), guoting Sharen v. Commssioner, 66 T.C. at
523).

211 Kowalski, 434 U.S. at 88 n.21 {quoting Van Roscn v. Commissioner, 17 1.C. 834,
838 (1951), quoting Benaglia v. Commissioner, 36 BT A. at 839).

212 75] F.2d at 516.
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to satisfy the convenience of the employer requirement. Yet, in
effect, there may be no substantial difference between “practical”
and “absolute’ necessity when an employee secks to qualify for a
home office deduction under the principal place of business ex-
ception.?!® Therefore, the Second Circuit's employment of
“practical” should not obscure the strict degree of necessity that
will be required; the taxpayer will still need to show that he could
not satisfy his employment obligations without the use of his
home office. This suggests that the degree of necessity is
“absolute.”#!*

A further problem remains for the taxpayer. It may be diffi-
cult to demonstrate that the taxpayer’s use of a home studio is for
his employer’s convenience. For example, in Drucker, although it
may have been a business necessity for the musicians to practice
in their individual studios, it was questionable that they main-
tained their home studios for the Met’s convenience. It can be
inferred that the Met was concerned with the proper perform-
ance of its operas, and that its employees were properly prepared
for rehearsals and performances. Therefore, the Second Circuit
1mp11c1t]y suggested that the Met would have an interest in its
musicians’ home practice activity, because there was a “sufhi-
ciently direct relationship’™*'> between the musicians’ home prac-
tice and their performance at the concert hall.#'¢

In Weissman, there may not have been the same direct rela-
tionship between research and teaching as between practice and
performance in Drucker. However, as noted earlier, the Second
Circuit found Weissman’s home office activity to be of the same
nature as the musicians’ home pracuce; Weissman’s research and
writing enabled him to maintain his employment.?'” Therefore,
City College had an interest in Weissman'’s home office activities
as well.®'® Moreover, the Second Circuit noted that the “mainte-
nance of a home office was not a personal preference of [Weiss-
man]; it spared the employer the cost of providing a suitable

2138 But f. Caratan v. Commissioner, 442 F.2d 606, 609 (9th Cir. 1971), yeve 52 T.C.
960 (1969} (the Ninth Circuit remarked that where the employce must accept lodging, it
may not be necessary to show that the employee's duties would be impossible to per-
form without his employer-provided lodging to satisfy the test for LR.C. § 119).

214 Ser supra notes 152-87 and accompanying text.

215 Adams v. United States, 585 F.2d 1060, 1064-65 (Ct. Cl, 1978) (cited by the Sce-
ond Circuit in Dricker, 715 F.2d at 70).

216 See 715 F.2d a1 70 (citing Adams, 585 F.2d at 1064-65),

217 Ser supra text accompanying note 142,

218 Ser 751 F.2d at 516-17 (this interest was drawn from the university's bylaw require-
ment that Weissman research and write).

T e T
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private ofhce . . . .72"

It appears, however, that the Second Circuit is trying to sat-
1sfy the convenience of the employer requirement with both a
business necessity test and a direct interest test. H the employee,
under the business necessity test, could not otherwise carry out
his employment responsibilities without the home office, 1t
should not be necessary to further show that the employer had an
interest in the home ofhice activity. The business necessity test,
predicated on the extreme conditions requiring a home office,
should suffice.

V1. THE Drucker-Weissman EXCEPTION: IMPLICATIONS FOR
ARTIST-EMPLOYEES USING HOME STUDIOS

The Second Circuit’s decisions in Drucker and Weissman
should be welcome news for artist-employees who require the
privacy of a home office. Concert musicians, dancers, opera sing-
ers, composers, lyricists, conductors, playwrights, painters, and
sculptors may require individual studios to work 1n to perfect
their arts and, thereby, satisfy their employment requirements.
When a home office is required because of some compelling cir-
cumstance which directly i 1mpa1rs the artist’s ablhty to carry out
an essential business activity at his employer’s premises, an artist
may qualify for a home office deduction using the Drucker-Weiss-
man exception. The following section posits two hypothetical sit-
uations in which artist-erhployees often find themselves, and
explores whether the artists could qualify for a home ofhce de-
duction using the Drucker-Weissman exception. In addition, the
potential problems that may arise under the exception are
presented.

A. The Concert Mustician as Teacher and Performer at a University
1. The Facts

A violinist is employed as an associate professor of music by
a university. He is required to teach a course in music apprecia-
tion, to give individual violin lessons to university students, and
to coach student chamber ensembles. The violinist is also re-
quired to perform with other faculty members, who comprise a
string quartet known as the Ionian Chamber Players, in several
concerts at the university. The university expects the quartet to
perform all over the country so as to enhance the school’s repu-

219 Sep id. at 517.
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tation as a center for the performing arts. These touring con-
certs usually occur at the end of a semester to avord conflicts with
the musicians’ teaching of classes.

To accommodate the violinist 1n his teaching endeavors, the
university provides a small office which the violimst shares with
the other members of the quartet. In addition, he is provided
with a classroom for lectures and violin and chamber music
classes. However, because the building was not originally
designed to be used for musical purposes, the acoustics in the
classroom make it extremely difficult for the violinist to listen
critically to his students play to properly instruct them. Although
the university has an auditorium where musicians perform, the
auditorium 1s not usually available to the musicians for practice.
The violinist finds 1t necessary to practice in the large room of his
three room apartment, due to the university’s inadequate prac-
tice rooms. He practices the violin for about thirty hours a week
to maintain his mastery of the violin and to learn new reper-
toire.**® In addition, the quartet rehearses in the violinist’s prac-
tice room three tumes a week for two hours. Because quartet
playing is very much dependent upon listening to each player,
use of the university’s classrooms is not considered a viable op-
tion given the poor acoustics.

The violinist recently learned of Weissman v. Commissioner and
now wants to deduct $1,180, representing one-third of his rent
and electricity, as costs associated with the business use of his
home studio. He is paid $20,000 per year and claims the home
office deduction under the principal place of business exception.

2.  Drucker and Weissman Applied to 1.LR.C. Section 280A(c)

a. The Exclusive Use Requirement. The Tax Court has literally
applied the exclusive use requirement to mean that any commin-
gling of personal use with business use of a home will not satisfy
the requirement.”*' The violinist will have no problem with this

224 The violinist spends only 15 to 20 hours per week at the university,

221 §pe, p.g., Harris v. Commissioner, 46 T.C.M. {CCH) 1130, 1133 (1983): Weighuman
v. Commissioner, 42 T.C.M, (CCH) 104, 107-08 (1981); Hughes v. Commissioncer, 41
T.C.M. {CCH) 1153, 1159 {(1981); Gomcz v. Commissioner, 41 T"C.M. (CCH) 585, h806
{1980); Weiner v. Commissioner, 40 T.C.M. (CCH) 977, 978 (1980).

Congress had defined “exclusive use,” for the purpose of LR.C, § 280A(c)(1). 10
mean “that the taxpayer must use a specific part of [the home office| solely for the pur-
pose of carrying on his trade or business, The use of a portion ol a [home oflice] for
both personal purposes and for the carrying on of a trade or business does not meet the
exclusive use test.” S, Rep. No. 938, supra note 12, at 148; H.R. Rer. No. 658, supra note
12, at 161,

In implementing the congressional mandate, the Tax Court has suggested that if
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requirement, because he uses his home studio solely for individ-
ual practice and quartet rehearsals. Since he is employed to both
teach and perform, individual practice is a condition of his
employment.***

b. The Regular Use Requirement.  In addiuon, the Tax Court has
applied the regular use requirement to mean that the home office
must be used on a continuous basis.**> The violinist satisfies this
requirement as well, because he practices for thirty hours a week
and rehearses for an additional six hours a week with the quartet.
However, if his only home office activities are quartet rehearsals,
such activities might not satisfy the requirement.?**

c. The Principal Place of Business Exception. The violinist will try
to invoke the Drucker-Weissman exception under the Tax Court’s
focal point standard to satisfy the principal place of business ex-
ception. He will argue that it is his home practice activity which
makes possible his quartet playing and directly aids him in his
violin and chamber music lessons. In addition, the violinist will
argue that he can only practice at home, because his classroom is
unsuitable due to the poor acoustics.

Although the violinist’s individual home practice directly
makes possible his continued and effective performance with the
quartet, his practice is only helpful to his teaching activities. For
example, when the violinist demonstrates how a particular pas-
sage is to be played at a violin lesson, he need not spend more
than a few moments of home practice in preparing the passage.
In contrast, when the violimist performs the same passage as part
of a larger work with the quartet in actual performance, it is more
likely that he spends a greater amount of time practicing the pas-
sage. This is because playing a musical passage for demonstra-
tton purposes in teaching is inherently different from playing the

the taxpayer maintains some pornon of a room which is separate and exclusive from the
portion that is used for personal purposes, the exclusive use requirement may not be
violated cven though there is ne actual physical partition. Weightman v, Commissioner,
42 °I.C.M. (CCH) at 107-08.

222 Sep Drucker, 79 1.C. at 606-09.

224 See, p.g., Honan v. Commissioncer, 48 T.C.M. (CCH) 79 (1984); Cristo v. Commis-
sioner, 44 1.C.M. (CCH) 1057 (1982); Green v. Commissioner, 78 1.C. 428 (1982},
vev'd in part, 707 ¥.2d 404 (9th Cir. 1983); Borom v. Commissioner, 41 1T.C.M, (CCH)
179 (1980).

Congress had also defined regular use of a home office as use on a “regular ba-
sis . .. . Expenscs attributable to incidental or occasional trade or business use of an:
exclusive portion of a |home olfice] would not be deductible,”™ 8. Rep. No. 938, supna
nowe 12, at 148-49; H.R. Rep. No. 658, supra note 12, at 161,

224 See Lnslo v. Commissioner, 44 T.C.M. (CCH) 1057 (1982} ¢/. Honan v. Commis-
sioner, 48 1.C.M, (CCH) 79 (1984}).
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same passage for an audience during performance ?2?

The violinist teaches classes and performs at the university.
The fact that his classroom 1s unsuitable for individual practice
and quartet rehearsals, due to its poor acoustics, may very well be
the type of subjective circumstances that Congress sought to
eradicate from the area of home office deductions.**® However,
the violinist spends most of his employment-related time practic-
ing and rehearsing with the quartet at his home studio. If the
acoustics in the classroom make quartet rehearsals and individual
practice impossible to perform, the violinist may have sufficient
necessity to invoke the limited exception of Drucker and Weissman.

d. The Convenience of the Employer Requirement. Assuming that
the violinist satisfies the principal place of business requirement,
he, in all likelthood, will have demonstrated the requisite neces-
sity to satisfy the convenience of the employer requirement as
well.*¥? In addition, the violinist can plausibly argue that he in-
curred addiuonal expenses at home for the business use of his
studio, and the use of the practice studio saves the university the
cost of providing him with a more suitable classroom.***

e. The Linutation on the Deduction Reguirement. Finally, under
the limitation deduction requirement, the violinist may only de-
duct an amount less than his gross income over other deductions
taken on his apartment.?*® Therefore, the deduction of $1,180
meets the statutory requirement; the violinist’s gross income is
$20,000, and he has taken no other deductions for his apartment.

B. The Concert Musician of a World Famous Orchestra

1. The Facts

A cellist is employed by the National Philharmonic as its
principal cellist. His situation is similar to that of the Met musi-

225 See 2 Cart Frescn, Tie ArT ofF Vionn PLAYING: ARTISTIC REALIZATION & IN-
sTrRUcTion 129, 130 (2d ed. 1930).

2206 Strasser v. Commissioner, 42 T.C.M. (CCH) 1125 (1981} (laxpayer worked in
home olfice because she fell university-provided private office was unsale after regular
hours): Sessions v. Commissioner, 42 T.C.M. (CCH) 205 (1981) (1axpaver worked 1 his
home office researching and writing because his university-provided private office was
not cooled or heated in the late evenings or on weekends); see also Lipp v. Comnussioner,
42 T.C.M. (CCH) 279 (1981) (taxpayer conceded that she was not entitled to an LR.C.
§ 280A(c)(1){A) deduction even though she was compelled to work at home hecause of
her allergy to tobacco smoke which permeated her employer-provided office).

227 Ser supira texi accompanying notes 210-14,

228 See supra text accompanying note 219,

229 See 1.R.C. § 280A(0)(5).
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cians, but with two exceptions. The National Philharmonic has
several large rooms within its concert hall which the musicians
use to warm up before a rehearsal or performance. However, the
rooms offer no privacy to the musicians for individual practice.
In order to practice adequately, the cellist has to use the music
studio in his home.

In addition, the cellist uses his home studio as a location to
give private cello lessons. He manages to see two students a day
for four days a week. Although he spends most of his time prac-
ticing, he believes that it 1s important to pass on his art, especially
when it pays him $75 an hour.

The cellist has also learned of Weissman v. Commissioner and
claims that his home office is his principal place of business. Itis
undisputed that he regularly uses his home studio, and that he
maintains it for the convenience of his employer.

2. Weissman Applied

The cellist argues that he exclusively uses his practice studio
as a concert musician. However, the cellist is in two separate
businesses; he is an employee of the National Phitharmonic and
isa prwate self-employed cello teacher.®™ Although he is a cel-
list in both businesses, he derives a separate income from each
activity. Therefore, it is questionable whether his studio use for
practicing and for teaching can coexist without violating the ex-
clusive use requirement. The Tax Court has not expressed an
opinion on an individual’s multi-business use situation for the ex-
clusive use requirement.”*' However, as long as each of the cel-
list’s uses is for business purposes, the exclusive use requirement
need not be violated. As noted earlier, Congress was primarily
concerned with taxpayer abuse of intermingling personal and
business uses of a home office.?*?

The cellist also argues that except for the warm-up rooms at
his employer’s premises, his situation is indistinguishable from
the Met musicians in Drucker. In addition, the cellist points out
that the warm-up rooms are unsuitable for individual practice,
because they do not provide the requisite privacy a musician
needs for concentrated practice. Since his business activities of

=30 §ee Curphey v. Commissioner, 73 '1.C. 766G (1980},

231 Dempsey v. Commissioner, 44 T.C.M. (CCH) 1319, 1322 (1982); . Frankel v.
Commissioner, 82 T.C. 318 (1984) (laxpayer did not violate the exclusive use require-
ment when she used the home office Tor one business purpose and her spouse nsed the
home office for another business purposc).

232 Spp guprrar noles 6-23 and accompunying text.
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rehearsal and performance with the National Philharmonic are
solely dependent upon his individual practice, it appears that the
cellist may properly invoke the Drucker-Weissman exception: prac-
tice is a condition of his employment; it is an essential activity
which makes continued employment possible; it is carried on at
his home studio; and the cellist regularly spends substantial
amounts of time in practicing,***

VII. ConNcLUSION

Congress imposed a very strict and objective standard
before a taxpayer could qualify for a home office deduction, and
the Tax Court’s focal point test satisfies that standard when a tax-
payer’s principal place of business is in question. However, a
limited exception now may be invoked to permit a taxpayer’s
subjective circumstances to be included in the determinauon, but
only when that home office activity makes continued employment
possible. The Second Circuit’s decisions in Drucker and Weissman
are reasonable and do not appear to violate the congressional
mandate. In addition, the convenience of the employer require-
ment now has a workable standard by which the Internal Reve-
nue Service can ascertain when an employee’s exclusive use of
his home office 1s for his employer’s convenience. That standard
need only be a business necessity test. Finally, these decisions
should be of particular importance to artist-employees who find
it necessary to perfect their art at home, and who would not have
otherwise been able to qualify for a home office deduction under
LR.C. section 280A(c)(1)(A).

Charles M. Flesch

233 The cellist bas one final problem; assuming he can take a home office deduction
for both business activittes. he will need to know from which part of his tax rewrn he
should take the deduction. As an emplovee, he may take a home office deduction only if
he itemizes, and the calculation will be from adjusted gross income. See LR.C, §§ 62-63.
But, as a sclf-employed cello teacher, he may properly deduct the business costs associ-
ated with the use of his home from gross income in arriving at his adjusted gross in-
come. Thus, the cellist will argue that he should be permitted (o use the latter method
$0 that he will not have to ilemize.




