“AND THE WINNER IS . ..” ELECTION DAY
PROJECTIONS AND THE FIRST
AMENDMENT

I. INTRODUCTION

The National Broadcasting Company’s network news tele-
cast projected a winner in the 1980 Presidential election at 8:15
p.m. Eastern Standard Time (EST)' when the polls were still
open throughout the United States.? This projection generated
much criticism.®* The critics complained about the media’s lack
of restraint in using the results of its voter polls, which are known
as exit polls because they are conducted with voters as they leave
the polling place.* The critics contended that in the competitive
race to be first, the networks created their own story” by making

1T N.Y. Times, Nov. 6, 1980, at A32, col. 1.

2 The polls in Alabama, Florida, Indiana, and North Dakota in the Central Time
Zone, South Dakota, and Texas in the Mountain Time Zone, and all of the states in the
Pacific Time Zone remained open at the tme of this projection,

% Those critical of the early projections include many Members of Congress, who
voiced their crideisms at four separate subcommittee hearings on this subject. Early
Election Returns and Projections Affecting the Electoral Process: Hearing Held Joinily Before the
Task Force on Elections of the Comm. on House Admin, and the Subcomm, on Telecoms, Consumer
Protection and Finance of the House Comm. on Energy and Commerce, 97th Cong., Ist Sess,
(1981) |hercinafter cited as Hearngs: Returns and Projectionsf; Election Day Practices and Elec-
tion Projections: Ilearings Held Jointly Before the Task Force on Elections of the Comm. on House
Admun. and the Subcomm. on Telecoms., Cousunier Protection and Finance of the House Comm. on
Energy and Commerce, 97th Cong., Ist & 2d Sess, (1981-82) [hereinafter cited as Hearings:
Practices and Projections]; Broadcast Media in Elections:  Hearings Held Jointly Before the Task
Force on Elections of the Comm. on House Admumn. and the Subcorm. on Telecoms., Consumer Protec-
tion and Fiuance of the House Comm. on Enevgy and Comumerce, 98th Cong., 1st Sess. (1983)
thereinafter cited as Hearings: Broadeast Media in Elections]; Early Election Projections: The
Towa Experience: Hearings Before the Subcomm. on Telecoms., Consimer Protection and Finance of
the House Comm. on Energy and Commerce, 98th Cong., 2d Sess. (1984) [hereinafier cited as
Heavings: lowa Experience].

In addition, many journalists took a dim view of the projections. See, e.g., Waters,
Pracock’s Night to Crew, NEwsweer, Nov. 17, 1980, at 82; Casiro, Election Night Razzle-
Dazxle, Tiar, Nov. 3, 1980, at 75; Rowen, Twrning Off the Tube, New Rerusiic, Dec. 13,
1980, at 6; Guillen, Delermining the I'ote, Psycnorocy Topay, July 1984, at 70; T1" Rekin-
dles An Election Controversy, U.S. NEws & WoRrLp Rep., Nov. 12, 1984, at 12; Nadler, The
Latest on Early Returns, HARPER's, July 1984, at 62,

Other criticisms came from the League of Women Voters and the Committee for
the Swdy of the American Electorate in their REPorT onN 1982 NETWORK LLECTION
Nicur Projecrions Non-Vorer STUDY 1983-84 [hereinafier cited as 1983-84 Nown-
Vorer Stuny|; Heavings: Broadcast Media i Elections, supra.

+ Hearings: Broadcast Media i Elechions, supra note 3, at 14, 20, 24 (statements of the
network representatives),  Through analysis and statistical exwrapolation, experts are
able to use the data obtained in this polling 1o make general statements about the issuces
voters feel are most important in the eleciion, for instance, the reasons certain demo-
graphic groups voted for certain candidates. See id. Bul by far, the most controversial
impact of exit polling has been its use by the networks to aid in making early projections
of election winners.

% Id. at 30 (question of Rep. Swill to George Watson, Vice President, News Division
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projections based on exit poll results, and then broadcast that
story at an hour so early that the news of a projected winner dis-
enfranchised potential voters.®

In both the 1982 Senate races and the 1984 presidenual
election season (nominating primaries and caucuses), the net-
works’ use of early projections remained a source of contro-
versy.” In the general presidential election of 1984, projections
were irrelevant because of the overwhelmingly large margin of
President Reagan’s victory.® However, because so large a margin
of victory is atypical, the policy of projecting winners is still at
1ssue; and since data for the projections 1s based on exit polls,
they too remain the subject of controversy. Looking ahead to the
general presidential election of 1988, regulation of early projec-
tions is still desired by those critical of these projections,” even
though none were technically made the night of the 1984 general
election.

During four separate house subcommittee hearings,'’ media
representatives debated with those opposed to the practice of
projecting election winners whether control of the early projec-
tions was necessary at all, and if so, how to achieve such control.
Congress sought to restrict the projections in its capacity to legis-
late on matters relating to the national airwaves.''! Several solu-
tions were proposed by various Members of Congress but none
resulted in legislation. However, any legislative solution must ef-
fect a change without abridging the first amendment. The solu-
tions which have been proposed by Congress indicate that some
of the country’s legislators believe first amendment freedoms

K4}

of the American Broadcasting Company). The use of projections is characierized by
critics as the creation of news because the networks actively engage in the collecuon and
analysis of the data. They then use that dawa o derive their own conclusions which are
reported as projections. This is in contrast to the ypical reporting function.

G N.Y. Times, supra note 1; N.Y, Times, Jan. 1, 1981, at A24, col. 1; N.Y. Times, Jan.
18, 1985, at Al, col. 1; see also Heavings: Practices and Projections, supra note 3, at 40-43
(testimony of Rep. Pat Williams); Hearings: lowa Experience, supra note 3, at 1-3 {state-
ment of Rep. Timothy Wirth, Subcomm. Chairman).

7 See, e.g., 1983-84 NonN-VOTER STUDY, supra note 3, at 3: see generally Hearings: Broad-
cast Media in Elections, supra nowe 3; Heavings: Towa Experience, stpra note 3,

# See infra text accompanying notes 43-44,

9 This may be deduced from the fact that the latest proposal [rom Congress at-
Lempting 1o regulate projections was made after the 1984 general clection. H.R. 348,
99th Cong., Ist Sess., 131 Cone. Rec. HI03 (daily ed. Jan. 7, 1985).

10 See supra note 3.

1 Ser, g S. 3191, 96th Cong.. 2d Sess., 126 Cone. Rec. 29, 378-79 (1980); H.R,
5472, 97th Cong., 2d Sess. (1982); H.R. Res, 395, 98th Cong.. 2d Sess. (1984). ‘These
bhills and resolutions either seck the media’s voluntary restraint or impose sanctions on
those disclosing and/or hroadcasting clection results prior 1o the closing ol ali polls.
For a further description of the contents of these legislative proposals. see infra 1ext
accompanying notes 119-33,
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should be infringed .upon when the conflicting interest 1s the
right to vote.'? Therefore, this Note will discuss the constitu-
tional validity of the type of legislation under consideration in
Congress.

While the debate continued over possible solutions on the
national level,'? the Leglslature of the State of Washington chose
its own solut;oq In seeking to prevent the exit poiling, and
thereby cutting off tbe media’s supply of raw data from which to
extrapolate projections,'” Washington, in 1983, amended its
election statutes to prohibit exit polling within 300 feet of polling
places.'®

The validity of this statute became the controversial issue in
the case of Daily Herald v. Munro.'” Anticipating the 1984 presi-
dential election, the three major television networks'® tried to
clear the way for continued exit polling in Washington by chal-
lenging the constitutionality of that statute in Daily Herald. This
Note will examine that challenge in an effort to determine
whether regulation of election projections is desirable, and if so,
what viable method is available. First, the elemental conflict be-
tween free speech and a free press and the need for protection of
the voter’s franchise will be discussed. An analysis of the solu-
tion sought at the state level and its challenge by the networks
will follow. This Note will conclude that the networks’ constitu-
tional challenge to the Washington statute is valid and that re-
form, if any, should be mstituted at the federal level.

12 See infra text accompanying notes 119-33.

13 Debate has effectively been ended by the latest congressional proposal, discussed
infra at notes 142-43, 153-54 and accompanying text. Previously, debate has occurred
before several subcommittees in the House of Representatives. See supra note 3.

14 Other states have passed similar legislation, see, eg, MINN. STAaT. ANN.
§ 204C.06(1) {West Supp. 1985); Wyo. Stat. § 22-26-113 (Supp. 1984), but the focus of
this Note is on Washington because of the media’s challenge to the statute in that partic-
ular state.

15 This point is heatedly contested by the State of Washington. Brief for Appellee at
20-23, Daily Herald v. Munroe, 747 F.2d 1251 (9th Cir. 1984). Washington claims that its
only purpose in amending the statute 1o specifically prohibit exit polls was (o maintain
order and decorum at the polls. This is refuted by the media in its brief. Brief for
Appellants at 28, Daily Herald. Although the legal implications of this poinl remain in
dispute, see infra notes 104-06 and accompanying text, the practical implication is that
the statute bars the media from collecting the data necessary for its statisticians to com-
pile newsworthy reports, including the projections.

16 Wasn. ReEv. Copt § 29.51.020(1)(e) (Supp. 1984). Three hundred feet is the
length of a football field. The networks contend that from this distance no accurate
polling is possible.

17 10 Mepia L. Rep, (BNA) 2144 (W.D. Wash.), rev'd, 747 F.2d 1251 (9th Cir. 1984).

'8 The three major lelevision networks are the American Broadcasting Company
(ABC), the Columbia Broadcasting System (CBS), and the National Broadcasting Com-
pany (NBC).
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II. TuHE BACKGROUND

Media coverage of our elections has been under unusually
strong attack since the 1980 presidential election.'” The compet-
itive race among broadcasters for prestige and high ratings has
sent that media in search of election day scoops.?” The rewards
for making an accurate call of a race as early as possible are sub-
stantial. Advertisers invest their dollars where viewing is greatest
on the assumption that returns on their dollars are highest where
more viewers see their ads.?! If a network makes the earliest call
of a race in a given year, advertisers are likely to seek it out as a
forum during the next elecion. Networks promote themselves
by broadcasting the fact that they were first to call a previous
race. Advertisers, In turn, expect viewers (o tune in to the net-
work that tells them that it has been earliest in pronouncing the
outcome of an election, with the expectation that it will be earli-
est again.”? If the network thereby creates a demand among ad-
vertisers for the use of its airwaves as their forums, it can charge
higher prices and thus increase revenues.*?

In their zeal to achieve a jump on the competition, the net-
works have employed the technique of questioning voters as they
exit the polling place.** This is only one portion of a total system
the networks use to project winners and cover the election for
their viewers.?® Other components of this system include the
analysis of the exit poll results in conjunction with representative
vote tabulations from key precincts. This analysis is done by vari-
ous journalists, statisticians, and other experts in the employ of

19 Attacks have come from many sources, For a detailed description of the sources of
criticism, see supra note 3.

20 Castro, Election Night Razzle - Dazzle, Time, Nov. 3, 1980, av 75; Hearings: Practices
and Projections, supra note 3, at 92 (reprinting Thomas, The Primaries.—The 1eary Refrain.
IWe Were First, The Boston Globe, Sept. 15, 1982, at 15, col. 1).

21 Blake and Blum, Network Television Rate Practices, 74 Yare L]. 1339, 1346 (1969).

22 Hearings: Practices and Projections, supra note 3, at 146 (statement of Rep. W ].
Tauzin}; id. (reprinting K. CALEGARI, L. ULLMAN, & §. WALTERs, PusLIC INTEREST v. THE
Broapcast INpUsTRY, ELECTION NIGHT 1980). Since advertisers are eager to sign up
with the winning network in future elections, promotions hailing a network as first in the
“race to call the race™ are persuasive to both advertisers and viewers. This is precisely
because advertisers know the value of their own medium. While promoting themselves
to the viewers, the networks are building up an audience for their advertisers through
the use of adverusing itself. This is an audience that advertisers arc eager to reach with
their own promotions.

25 See P. SaMUELSON, Economics 59, 242 (10th ed. 1976); see afso Heavings: Broadeast
Media in Elections, supra note 3, at 65 (testimony of William Murphy, President, Media
Management Services).

24 Daify Herald, 747 ¥.2d 1251, 1254 (Gth Cir. 1984} (Norris, J., dissenting).

25 Hearings: Broadcast Media in Elections, supra note 3, a1 14-15 (statement of George
Watson, then Vice President, ABC Nows); see alse statement of Reuven Frank, then Presi-
dent of NBC News. fd. at 24,
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the networks.?® These conclusions are then reported to viewers.
They may consist of projections of winners or of other reports
deemed newsworthy. For example, the identification of trends in
voting patterns that might inform the viewer as to a given candi-
date’s constituency and position on the issues could be
reported.?’

NBC’s early projection of the 1980 victory of President Ron-
ald Reagan illustrates the advantage achieved by the networks
when using exit polls. That NBC projected the victory a full hour
and thirty-seven minutes ahead of the same projection by the
ABC, and two hours and seventeen minutes ahead of CBS, is
generally attributed to NBC'’s then exclusive use of exit polls.?®
By the 1982 Senate elections, however, all three networks were
using the exit polling technique.?®

Members of Congress have a vested interest in trying to in-
crease turnout if they believe it will help to get them elected.
Traditionally, the heaviest voter turnout 1s from 5:30 p.m. to poll
closing, after most people have left work. It is during these hours
that the effects of the projections are most strongly felt on the
West Coast because of the three hour time difference between
EST and Pacific Standard Time (PST). When projections are
made, state-by-state congressional races are as equally affected
by decreased turnout as are national races. Perhaps because the
projections are perceived to have the potential to affect congres-
sional campaigns, as well as national ones, interest in Congress
has been great.

As a result of congressional hearings which inquired into the
early projections in the 1980 race, the networks voluntarily
agreed to refrain from making projections about an election’s
progress in a given state until all the polls were closed in that
state.?® Although all three networks made this policy statement
on the air the night of the 1982 election, they did not all uni-

26 Hearings: Broadcast Media in Elections, supra note 3, at 24 (statement of Reuven
Frank).

27 Hearings: Practices and Projections, supra note 3, at 95 (testimony of Mitch Farris,
Atkinson-Farris Communications). This type of reporting, where analysts use data gath-
cred from the exit polls to aid in the interpretation of the election’s progress and its
implications, is not in controversy. However, because the projections, which are contro-
versial, stem from the same pool of exit poll data, any attempt at exit poll regulation as
opposed to regulation of projections will cut off the data used to make the non-contro-
versial and even beneficial reports on election interpretation.

28 Ser NLY. Times, Nov. 6, 1980, at A32, col. 1; Walters, Peacock s Night 1o Crowe, NEwSs-
wEEK, Nov. 17, 1980, at 82.

29 Walters, supra note 28, at 82,

30 [983-84 Non-VoTER STUDY, sufre note 3, at 3.
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formly adhere to the policy in states where there is more than
one time zone.?' For example, ABC projected the winner of the
Michigan gubernatorial race at an hour when the polling places
operating on EST in that state were closed but those operating in
the Central Standard Time (CST) were to be open for another
full hour.?* Additional deviations from stated network policy
were noted in other states where there 1s more than one time
zone.*

Because of such deviations, the League of Women Voters™
concluded in a 1983-84 Non-Voter Study that “network practice
has not changed, despite the furor created by the early 1980 elec-
tion projections . . . . If anything, exit polling has proliferated
and the potential for inter-network competition to project the re-
sults progressively earlier has increased.”*® The report found
that in projecting winners of various congressional races, the net-
works in states with more than one time zone had not faithfully
carried out their newly stated policy of not projecting winners
until all polls were closed in the state in question.*® At the con-
clusion of their report, the League of Women Voters noted that
“[t]he networks seem unwilling to make appropriate changes in
their method of reporting elections to protect the integrity of the
political process.”*”

ABC, in 1980, announced a policy of not making projections
in any state until all polls were closed in that state.*® This was
followed by the 1982 on-air statement of this same policy by all
three networks. Notwithstanding these statements, the practice
of early projection was continued not only through the 1982
elections, but also into the 1984 primary season.*

The Iowa caucuses were the opening event of the 1984 pri-
mary and caucus season.*® The participants were to choose dele-
gates to the Democratic nominating convention through the
expression of candidate preferences which were not to begin un-

31 4. at 4.

32 id,

33 Id. at 4-5.

34 The League of Women Voters of the United States is a group of 125,000 members
founded in 1920 to “‘promote political responsibility through informed and active par-
ticipation of citizens in government and to act on selective governmental issucs.” 1984
EncycLoPEDIA OF AssociaTions 1204-05, (18th ed.).

35 1983-84 Non-VOTER STUDY, stpia note 3, at 6.

36 Jd.

37 Id. at 7.

U8 NY. Times, Nov. 6, 1980, at A32, col. 1.

3 Los Angeles Times, Nov. 2, 1984, § IV, at 1, col. 2.

40 Hearings: lown Experience, supra note 3, at 8 (statement of Rep. Timothy Wirth).
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til 8:30 p.m.*' As the participants signed in at 8:00 p.m., some
noted a preference voluntarily. Using these notations, CBS, at
8:12 p.m., projected the victor and the finishing order of the can-
didates. NBC followed shortly, and ABC reported its projections
at 8:46 p.m.** The first two projections were made at an hour
when the Iowa voters could not possibly have begun to vote. This
led to the incongruous effect of results being reported before a
single ballot was actually cast.

Although based on polling done as voters entered rather
than exited from the polling place,*® the media once more
demonstrated evidence of a contradiction between policy and
practice. The network policy quoted on the air during election
night of 1982 was not having the effect that media critics hoped it
would in this type of caucus election.

It should be noted, however, that the networks did adhere to
the letter of their policy, if not to its spirit, with respect to the
presidential election reporting in November of 1984. At that
time, in compliance with their policy, the networks made no pro-
jection of the winner in any state until all polls were closed in that
state. However, President Reagan’s lead was large enough in
states whose polls were already closed to enable him to collect
sufficient votes to win December’s election in the electoral col-
lege, even though many states’ polls remained open. Therefore,
the situation was such that the report of a national winner was
still possible at a time when polls were open in several states. It
follows, therefore, that in situations where no candidate has a
large enough lead to accumulate the necessary number of electo-
ral college votes at an early hour, the networks’ policy would be
effective. The networks claim that so Jarge a lead is unusual and
that their policy is therefore a valid reform measure which will
ensure that exit polling and early projections will not negatively
affect voter turnout. Were the polls to close throughout the
country at the same time, the networks’ policy would be even
more effective. In that case, voters in the later time zones would
not be affected by this non-projection method of reporting land-
slide winners.

.

42 Jd al 9.

+3 This type of projection, based on entry polling rather than exit polling, is arguably
an even more egregious breach of the voters' ability to exercise the franchise simply
because the projection can be made before any votes have been cast.
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III. THE CoNsTITUTIONAL NATURE OF THE CONTROVERSY
A.  First Amendment Concerns

Against this background, Congress believed it necessary to
resolve the conflict between the media’s right of expression and
the voter’s increasing sense of disenfranchisement.** While serv-
ing as President of NBC News, Reuven Frank stated before the
congressional subcommittee investigating this matter that “I
would suggest with all respect that you consider carefully what
you are asking when you say information should be put out or
withheld because of a presumed effect at the receiving end.””*?

Mr. Frank’s suggestion merits consideration since it brings
the crux of the conflict to the fore: whether withholding informa-
tion out of a concern for its presumed effect on voters i1s merited
given the conflicting first amendment rights of free speech and
press. Speech about the political process is singled out as deserv-
ing the widest latitude of protection,*® because, as the Supreme
Court has noted, the framers of the Constitution believed that
free speech 1s a precondition for the maintenance of freedom in
our society.*” “There is practically universal agreement that a
major purpose of the First Amendment was to protect the free
discussion of governmental affairs.””*®

An example of a situation in which the Supreme Court has
given wide latitude to the exercise of the right of expression*’ in

44 Examples of voters’ complaints were described by Senator McClure in his state-
ment of introduction to S. 3191. See infra note 117 and accompanying text.

45 Hearings: Broadcast Media in Elections, supra note 3, at 47 (tesimony of Reuven
Frank).

+6 See, e.g., Brown v. Hartlage, 456 U.5. 45, 52 (1982); Mills v. Alabama, 384 U.S. 214,
218-19 (1966). That the speech sought to be regulated by the prohibition against exit
polling within 300 feet of the polling place is in fact a prohibition on political speech is
beyond debate. Aside from the political speech involved when the projections are
broadcast, the viewer is being made aware of the winner of an election, the reasons
people voted for thar winner, the reasons the opposing candidate lost, which segments
of the population voted for which candidate and why, plus a bread spectrum of other
information of infinite political value, see Daily Herald, 747 F.2d 1251, 1254 (9th Cir.
1984) (Norris, J., dissenting)), there is political speech taking place at the very time the
pollster is questioning the voter. See Nadler, The Latest on Early Returns, HARPER's, July
1984, at 62 (reprinting an ABC News exit poll). The exit poll reprinted indicates the
political nature of the speech between the voter answering the poll and the pollster. For
example, one question in this survey is “Which ONE of the statements below BEST
DESCRIBES why you vated for the candidate of your choice in the Presidential primary
today?” [Id. at 63. This conversation beiween voter and pollster consists of the same
type of information that is so beneficial when collated on a large scale, except that it is
on a one 1o one basis. Political speech between individuals deserves the same protection
from this statute's atlempt at its preclusion,

47 See Mills v. Alabama, 384 U.S. 214, 218 (1966).

8 I,

49 As used in this context, freedom of expression denotes the right of [rec specch,
both through the use of actual speech in words and actions.
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a polincal context is Stromberg v. California.® In that case the
Supreme Court overturned the defendant’s conviction for the
display of a red flag as a symbol of opposition to organized gov-
ernment.”’ Explaining that the symbolic act of displaying a red
flag constituted expression, the Court noted that the “mainte-
nance of the opportunity for free political discussion to the end
that government may be responsive to the will of the people and
that changes may be obtained by lawful means . . . is a fundamen-
tal principle of our constitutional system.’’%*

The philosophical and historical underpinnings of the first
amendment may conflict with the concept of fully partcipatory
democratic elections when the population is faced with early elec-
tion projections. On one side, every citizen of this democracy
has an interest in an unfettered choice among candidates. On
the other side, if the first amendment gives the media the right to
project winners when polls may still be open, the citizen’s choice
may no longer be unfettered. The franchise may become a vicum
of the misconception that some candidate is already victorious
and that there is no need for further voting. If this is so, regula-
tion of the media may be n order, albeit in 2 manner consistent
with the protections guaranteed by the first amendment.

There have been other situations in which a state’s legitimate
interest in the conduct of elections and freedom of expression
have clashed. These cases are helpful for their analysis of the
conflict between the legitimate state interest in the proper con-
duct of elections® and the media’s interest in freedom of expres-
sion. For example, in Brown v. Hartlage,* the election winner had
made a campaign promise to reduce his salary if elected. The
loser challenged the validity of his opponent’s victory, relying on
that state’s corrupt practices act, which made it illegal to offer
material benefits to voters in consideration for their votes. The
election winner claimed the preeminence of his first amendment
right of expression over the election law interest. The Supreme
Court agreed and held the statute inapplicable for the purpose of
forfeiting the election, based on the preeminence of the first

50 283 U.S. 359 (1931).

51 Id. at 368-70.

o2 Id. at 369,

53 The State of Washington claimed to be protecting this interest in enacting the
legislation prohibiting exit polls. See supra note 15 and accompanying text. The motive
of the state for legislating is important in this arca of the law, because motive also deter-
mines the proper constitutional analysis to apply. See infie notes 60-70 and accompany-
ing text,

54 456 U.S. 45 (1982).
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amendment right in- this situation.’® The Court reasoned that
prohibiting the opendebate of any political issue, even politi-
cians’ salaries, goes against the “fundamental premises underly-
ing the First Amendment as the guardian of our democracy.”*®

In Mills v. Alabama,57 a statute that made it illegal to conduct
electioneering or to solicit votes on election day was held uncon-
stitutional.®® The local voters were to decide between maintain-
ing the city commission format of government or adopting a
mayor and council system. The action was brought when a news-
paper published an editorial on election day advocating one form
over the other. The newspaper’s editorial was accused of violat-
ing the statute. The Court found, however, that the undisputed
interest of the state in the proper conduct of elections was
subordinate to that of the free exchange of ideas.””

In both Brown and Mills, although election projections were
not involved, the interest in freedom of expression conflicted
with the state’s interest in protecting the voters’ franchise, and in
both cases the first amendment was held to be the stronger
interest.

B. Applicable Standards of First Amendment Review

When discussing the regulation of election projections, an
initial determination must be made of the proper mode of consti-
tutional analysis. Historically, regulations directed at the content
of speech have been regarded as highly suspect. Known as con-
tent based restrictions, such regulations classify speech according
to the subject matter expressed.® However, certain very nar-
rowly drawn exceptions to this historical rule have evolved.
Those exceptions form the categorization doctrine. Under this
doctrine, the content of the speech being regulated is found by
the courts to have so little social value as to be utterly undeserv-
ing of first amendment protection.®' The categories of speech

55 Id. at 60,

56 [

57 384 U.S. 214 (1966).

58 g, a1 220.

5% Id. at 218-19,

G See, e.g., Police Dept. of Chicago v. Mosley, 408 U.S. 92, 96 (1972). *‘Any restric-
tion on expressive activity because of its contemt would completely undercut the
‘profound national commitment to the principle that debate on public issues should be
uninhibited, robust, and wide open.’” (quoting New York Times v. Sullivan, 376 U.S.
254, 270 (1964)).

61 There are certain well-defined and rarrowly limited classes of speech, the
prevention and punishment of which have never been thought Lo raise any
Constitutional problem. These include the lewd and obscene, the profane,
the libelous, and the insulting or ‘fighting” words—those which by their

il
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determined by the Supreme Court to be outside the scope of the
protection of the first amendment based on this doctrine have
been few and discrete. They included libel, obscenity, and fight-
ing words.“? Obviously, maintaining these categories as a limited
and narrowly defined group is vital. The propensity to easily
classify certain categories of speech as being utterly valueless and
unworthy of protection is merely a short step away from making
any undesirable speech unprotected. The dangers of this method
of evaluating regulations aimed directly at the subject matter of
speech are severe. For this reason, there should be a reluctance
on the part of the courts to expand the number of categories in
which regulations aimed at the content of speech are exempt
from further inquiry.

Where a determination is made that the regulation is not
aimed at the content of the speech, but only at the time, place or
manner®® of the speech, or that the free flow of communication
suffers only incidentally®* as a result of the regulation, the
Supreme Court has offered a different standard of constitutional
review. In assessing these restrictions, the Court balances the
first amendment interest, which is only incidentally being in-
fringed upon, against the regulatory body’s legitimate interest in

very utterance inflict injury or tend to incite an immediate breach of the
peace. It has been well observed that such utierances are no essential part
of any exposition of ideas, and are of such slight social value as a step 10
truth that any benefit that may be derived from them is clearly outweighed
by the social interest in order and morality.
Chaplinsky v. New Hampshire, 315 U.5. 568,571-72 (1942) (footnotes omitted). One
commentalor has suggested that election projections are of so little value that they fall
within Chaplinsky’s statement of the categorization doctiine. See Note, Early Election Pro-
Jections, Restricttons on Exit Polling, and the First Amendment, 3 Yale L. & Por. Rev. 210
(1984).
62 Sep, p.p., Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974) (libel); Roth v. United
States, 354 U.S. 476 (1957) (obscenity); Chaplinsky, 315 U.S. 568 (fighting words).
63 For an example of the application of constitutional scrutiny to a time, place, or
manner regulation affecting speech, see Consolidated Edison Co. v. Public Serv.
Comm., 447 U.S. 530, 536 (1980):
A restriction that regulates only the time, place, or manner of speech mav be
imposed so long as it is reasonable. But when regulation is based on the
content of speech, governmental action must be scrutinized more carclully 1o
ensure that communication has not been prohibited “*merely because public
officials disapprove the speaker’s view.” . .. As a consequence, we have em-
phasized that time, place, and manner regulations must be “applicable (o all
speech irrespective of content.”

Id. (quoting Niemotko v. Maryland, 340 U.S. 268, 282 (1951)} (Frankfunier, J., concur-

ring); Erzhoznik v, City of Jacksonville, 422 11.8. 205, 209 (1975).

64 For an example ol a court’s determination that a regulation has only an incidental
cffect on speech, and application of constitutional review to an incidental regulation, sce
Home Box Oflice, Inc. v. FCC, 567 F.2d 9, 47-48 (D.C. Cir.}, cert. denied, 434 U.S. 829
(1977).
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regulating the vice which was the purpose for the statute.®® This
standard has been expressed by the Court several times.*® For
example, in the context of speech with political implications, the
Court in First Nalional Bank of Boston v. Bellotti®” held that:

[e]specially where . . . a prohibition is directed at speech itself,
and the speech is mtlmately related to the process of gov-
erning, “the State may prevail only upon showing a subordi-
nating interest which is compelling,” .. .. Even then, the state
must employ means “closely drawn to avoid unnecessary
abridgement . .. ."%®

The speech under discussion in the exit polling situation is the
give and take between network pollsters and volunteer voters. This
speech takes the form of an exit poll—questioning which candidate
the voter chose, what issues motivated the voter to choose that can-
didate, and other items of an inherently political nature. In terms of
the network projections, the relevant speech is the broadcast of the
results of the exit polls, also inherently political in nature. In either
case, to analyze any potential legislation which seeks to eliminate
either exit polls or the broadcast of projections that stem from them
requires an initial inquiry into the state’s interest in that legislation.
The speech cannot be considered valueless,* and therefore does
not fall into one of the categorical exceptions to the general first
amendment rule. Further, since the speech is of a political nature,
any content-based and content-motivated regulation banning it
must fail. Rather than attempt to regulate against exit polling or

65 Ser, e.g., Home Box Office, 567 F.2d aL 49-50.

66 See First National Bank of Boston v, Bellotti, 435 U.8. 765, 786 (1978); Buckley v.
Valco, 424 U.S. 1, 25-27 (1976); Bates v. Little Rock, 361 U.S. 516, 524 (1960),

67 435 1.S. 765 (1978). In Bellotti, a bank challenged the constitutionality of a statute
which prohibited corporations engaged in certain businesses from tryving to influence
the outcome ol an election. The bank attempted to publicize its views on a personal
income tax veferendum. The statute required that a corporation which did spend its
money o try o influence the election could do so only if the matter being voted on was
of material interest to the business ol the corporation. The lower court held that be-
cause the issuc in the election was personal income tax, the bank had no material inter-
cst in the outcome of the referendum and was in violation of the statute by spending
money to publicize its views. The Supreme Court held that the statute was unconstitu-
tonal because it curtailed specch about the political process. For an application of this
same constitutional standard in the Ninth Circuit, see Baldwin v. Redwood City, 540
F2d 1360 (9th Cir. 1976), cart. dented sub nom. Leipzig v. Baldwin, 431 U.S, 913 (1977).

68 435 ULS. ar 786 (atations omitted).

G2 See supra notes 25-27, 95-96, and accompanying exy see alse Fischer, Network “Early
Ceells " of Elections: An Analysis of the Legality of Proposals to Keep the 'oting Process from Becom-
ing an Academic Exercise, 14 Sw. U.L. Rev. 427, 450-51 (1984). This Articte pomts out the
informational value which may be derived from the projecuions, espectally when a third
party candidate is in the presidential race. In that situation, voters may actually use the
projections in deciding whether to give the third party candidate their vote, or switch to
the prelerred candidate from a major party.
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projections through a statute directly motivated by content regula-
tions, a legistature would thus attempt to show the incidental nature
of the regulation against speech. This could be done by regulating
traffic or littering, for instance. Once the determination is made
that the burden on speech was incidental to the regulation’s primary
motivation, the balancing test would be applied.”

Any balancing test is, by definition, somewhat nebulous. Be-
cause the subjective reactions of those doing the balancing must
enter the equation, a result cannot always be predetermined. In ad-
dition, in the context of the broadcast media, the Supreme Court
has articulated an additional level of scrutiny of regulations in con-
flict with the first amendment.

In Red Lion Broadcasting Co. v. FCC,”! the Supreme Court formu-
lated a constitutional test for prohibition of regulations in conflict
with the first amendment where the broadcast media is involved.
Unlike the Bellotti test, which is applicable generally to situations
where speech about governmental affairs is restricted in contraven-
tion of the first amendment, the Red Lion test is applicable only to
restrictions affecting the broadcast media. The latter test requires
that the regulation under discussion be scrutinized less strictly.
That 1s, the state must show an important governmental motive for
the statute (not a ““‘compelling” government interest as required by
Bellotti) and that the statute is substantially related to that important
governmental objective (unlike Bellotti’s stricter requirement that
the statute adopt “means closely drawn to avoid unnecessary
abridgement . . . .”").7®

79 For a recent application of this method of constitutional scrutiny see Quincy Cable
TV, Inc. v. FCC, 768 F.2d 1434 (D.C. Cir. 1985); see also Home Box Office, Inc. v. FCC,
567 F.2d 9, 47-48 (D.C. Cir.), cerl. dented, 434 U.S. 829 (1977). It should be noted that
the Supreme Court has articulated a level of serutiny (sometimes called two-uer) for
restrictions on speech, which falls somewhere between the categorization doctrine and
the application of a balancing test. In FCC v, Pacifica Foundation, 438 U.S, 726 (1978),
Justice Stevens’ plurality opinion described a level of review which, like the categoriza-
tion doctrine, looks to the value of the speech. 1f the speech carries low social value,
such as the George Carlin monologue described in the case, and the regulation mecets a
much weakened balancing test, the regulation will be held constitutional. For an analy-
sts of the reason that this standard should not apply w election projection regulations,
sce Fischer, supra note 69 at 464.

71 395 1.8, 367 (1969).

72 *Although broadcasting 1s clearly a medium affected by a First Amendmecent inter-
est, . . . differcnces in the characieristics of new media jusiify differences in the First
Amendment standards applied to them.” /4. at 386 (footnote omitted). This reflects the
rationale of the Court for applying different standards to different modes of expression.
Compare Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969) with Miami Herald
Publishing Co. v. Tornillo, 418 U.S. 241 (1974). In Vs Herald, a right of reply regula-
tion for newspapers, similar to the FCC's gight of reply regulation upheld in Hed Lion,
was challenged. The Court struck down the statute in Miawmi Herald. This discrepaney is
a result of the application of the suricter level of scrutiny described in Befloiti to the
statute in Miamr Hevald.
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The Supreme Court in Red Lion explained the reason that regu-
lations relating to the broadcast media, as opposed to the print me-
dia, for instance, are not subject to the strict scrutiny described in
Belloiti. The Court determined that the scarcity of broadcast fre-
quencies mandated a higher level of regulatory intervention to en-
sure that scarce airwaves are used for the public benefit. Therefore,
the Court was willing to look less harshly at a regulation which
worked to ensure access to the limited airwaves for those who
wished to reply to attacks made on them via those airwaves.”® This
reasoning, however, applies only to the broadcast media since it is
only that medium which 1s affected by the spectrum scarcity of which
the Court in Red Lion spoke. Other technologies, not using scarce
airwaves, such as cable television, caller dial-it services, and the
print media, would not be subject to the same reasoning.” In fact,
in its recent opinion in Quincy Cable Television, Inc., v. FCC,’® the
Court of Appeals for the District of Columbia faced the issue of
which level of scrutiny to apply in constitutional review of Federal
Communications Commission regulations affecting cable television.
The court’s opinion, relying on the absence of spectrum scarcity in
cable television, found that it was possible to apply a standard other
than that described in Red Lion.”® In reaching that determination,
the court first had to decide that the regulation in controversy was
only an incidental speech restriction.”” The court.then had to deter-
mine how strict a balancing test to apply, a step it found unnecessary
because of the determination that the regulation would fail even
under the less harsh analysis of Red Lion.™

Any legislation aimed at preventing projections from being
broadcast would also have to apply to technologies in addition to
the broadcast media. This is because it is feasible that projections
can be made through sources other than the broadcast media, which
is charged with Red Lion’s less harsh level of constitutional review.”

73 Sep Red Lion, 395 U.S. at 396.

74 Projections could theoretically be made m many ways other than over the inajor
networks” news scrvices. New technologies such as home computer services, teletext,
and videotex could be used to disseminate data 1o homes across the country. Sce gener-
ally Note, Videotex: A Delcome New Technalogy o an Ovwellian Threat to Privacy?, 2 CARbOZO
ArTs & Enr. L], 287 (1983) for a description of some of these new technologics, In
addition, the telephone lines could be the forum for dial-an-update services.

75 768 F.2d 1434 (D.C. Cir, 1985).

76 fd, at 1448-50.

7 k. ar 1451, 1M the court had decided that the regulagon was motivated by the
content ol the speech songht to be regulated, it would then determine whether that
speech fiv any ol the waditional categories of speech unworthy of constitutional
protection.

T8 See id a1 1450,

70 See sufra text accompanying note 72
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Quincy Cable makes clear that the possibility exists for a stricter re-
view if cablecasts are affected by legislation which incidentally pre-
vents projections.

If the rationale for preventing projections is content based,
then regulations in this area would surely fail. Therefore, the ap-
propriate level of constitutional scrutiny is the strict balancing test
expressed by the Bellotti Counrt.

IV. THE STATE SOLUTION AND ITS CHALLENGE: DArry HERALD
1. Muxnro

A.  Washington State’s Approach to Restricting Exit Polling

Until the recent action in Congress®™ the congressional re-
sponse to the problem of election day projections had been al-
most nonexistent. Although various proposals had been
suggested,®' the only congressional action on this matter had
been a non-binding House Concurrent Resolution which:

[e]xpressed the sense of Congress that (1) the news media
should voluntarily refrain from projecting election results
before the polls close; and (2) the news media and industry,
trade and professional orgamzations should voluntarily adopt
guidelines to assure that exit interview data is not used to pro-
ject election results before the polls close.*

Due to the void left by the lack of congressional action satisfactory
to them, some states have enacted legislation of their own.® In
1983, the Washington legislature revised a section of its Code to
include in pertinent part the following provision: “[o]n the day of
any primary, general or special election, no person may, within a
polling place, or in any public area within 300 feet of any entrance
to such polling place . . . conduct any exit poll or public opinion poll
with voters.”#*

The Daily Herald Company, ABC, CBS, NBC, and The New
York Times Company filed suit in December of 1983,% seeking an
order declaring the above-quoted section of the Revised Code of
Washington unconstitutional and enjoining its enforcement.*® On

BO Ser infra notes 142-43, 153-54 and accompanying text.

Bl Sep infre notes 119-33 and accompanying ext.

B2 H.R. Con, Res. 227, 98th Cong., 1st Sess. (1983).

#3 In addition w Washington, Minnesota and Wyoming are examples. See supra note
14 and accompanying text.

B+ Wasn. Rev. Cone § 29.51.020(1)(¢c) (Supp. 1984).

85 Daily Herald v. Munro, 10 MEpi1a L. Rep. (BNA) 2144 (W.1). Wash. 1984) (subse-
quent history omitted),

HG I,
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June 29, 1984, in Daily Herald v. Munro,®” the Western.District Court
of Washington issued a declaratory judgment ruling that the statute
was constitutional.

The plaintffs appealed from this ruling, and in an opinion by
the Ninth Circuit,?® the declaratory judgment was reversed and re-
manded. In effect, this reversal of a declaratory judgment that had
upheld the statute’s constitutionality was sufficient legal support for
the conduct of exit polls on election day of 1984 within 300 feet of
any polling place. The appellate court’s reversal of the district
court’s declaratory judgment was based on a finding that unresolved
factual issues rendered the summary judgment order entered in the
court below inappropriate.?® These unresolved issues were found
to be: (a) the definition of an exit poll; (b) whether exit polls would
be disruptive to decorum at the polls; (c) whether the polls would be
reliable if conducted outside the 300 foot area;”® (d) the room
around the polling place that would be necessary to ensure the
proper conduct of the election; (e) whether the presence of pollsters
would discourage voters from exercising their franchise; and
(f) whether the true purpose of the statute was to preserve mainte-
nance of decorum at the polls.”’

As a result of this procedural posture in which the district
court’s opimon was reversed, no trial was ever conducted on the
constitutional merits of the issues in the case.”? In the court of ap-
peals, an opinion concurring in result but dissenting i part was
filed. The dissent saw no remaining triable issues of fact.”® Instead,
the dissent based its decision to vacate summary judgment on the
constitutional merits, which 1t alone reached.™

In their arguments, the parties took opposite sides in the consti-
tutional battle. The media claimed they were trying to protect
speech used in the furtherance of political choice.?® This view im-

87 Id.

88 Daily Herald v. Munro, 747 F.2d 1251 (9th Cir. 1984).

B9 Id. at 1251-52.

90 A certain degree of the reliability of the projections stems from the fact that those
polled have actually voted. This contrasts these polls from the pre-election opinion
polis. If network pollsters have no access to those voters because they are kept at such
greal distances from each other, the benefits of exit polling in making accurate projec-
tions may be lost. The networks contend that at a distance of 300 feet from the polling
place, they will not be able to distinguish voters from mere pedestrians.

#1 See supra notes 63-70 and accompanying text for a discussion of how a determina-
tion of the statute’s purpose can be dispositive of its constitutionality.

92 A petition has been made for a rehearing en bane in the Court of Appeals for the
Ninth Circuit.

9% Daily Herald, 747 F.2d at 1254 (Norris, J., dissenting).

94 Jd.

95 Brief for Appellants at 22, Darly fHerald, 747 F.2d 1251.
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pressed the dissent, which cited several affidavits in support of this
claim by the media.?® On the other hand, Washington contended
that the primary objective of the statute was to maintain decorum at
the polls.?” In support of this proposition, the state referred to the
statute’s legislative history. The bill’s prime sponsor, when intro-
ducing the legislation, cited the disorientation felt by his constitu-
ents when confronted with exit polls.®® His constituents, he said,
thought that the polls were part of a new voting process.”®

If the maintenance of order and'the dispelling of voter confu-
sion were the goals of the Washington statute, then the confusion
can be readily resolved. The Supreme Court has held that in situa:
tions where a regulation is aimed at expression, “the preferred First
Amendment remedy” is additional, explanatory speech.'”® There-
fore, explanatory speech must be the state’s initial avenue of rem-
edy. More readily visible identification of network pollsters or
disclaimers of any official affiliation would be helpful in this context.
If these measures were implemented, and if Washington sought to
prevent only the disruption of decorum at the polls, restriction of
communication about current political issues between the voter and
the pollster would no longer be necessary. Instead, the journalists,
those best equipped to translate that communication into informa-
tion for the public’s edification, would be given access to it.

B. Applying the Constitutional Standards to the Washington Statute

Although the controversy in Daily Herald was never resolved
on the constitutional merits, the reversal by the Court of Appeals
for the Ninth Circuit, in effect, held the Washington statute un-
constitutional. However, in the slightly different context of solic-
itation of petition signatures, a Florida law prohibiting the
solicitation of signatures within 300 feet of the polling place'®!

96 The speech is gathered and collated into information which is made available to
the academic community, finds it way into the newspapers in the way of post-clection
reporting on the nation’s prioritics, and is used to generally study voter behavior. One
of the affidavits cited by the dissent, that of Evereu Carl Ladd of the Roper Center for
Public Opinion Research at the University of Connecticut, explains that “[e[xit polls are
a priceless resource in the study of voter behavior and elections. There exists no other
polling technique that provides as reliable a source of information on voters and voting
behavior.” Daily Herald, 747 F.2d a1 1257 (Norris, J., dissenting).

97 Bricf for Appellees at 19-22, Daily Herald, 747 F.2d 1251.

98 Id. at 20.

99 fd.

160 Whitney v. California, 274 U.S. 357 (1927). Where the possibility exists for the
avoidance of regulation that could possibly conflict with the first amendment, obviously,
avoidance is preferred. If this avoidance can only be achicved by explaining the speech
that is sought o be regulated, then that explanation is a small price o pay for avoiding a
constitutional conflict.

101 Fra. Stat. § 104.36 (1984).
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was struck down as unconstitutional in Clean-Up ‘84 v. Heinrich.'*?
The District Court for the Middle District of Florida held that the
state’s acknowledged purpose of maintaining. order of the polls
was not best served by this statute: “[t]he State has made no
showing that the statute is a necessary or even a reasonable
means to insure order at the polls. The court cannot uphold a
law that substantially infringes First Amendment protections
based only upon a vague specter of future disorder.”'"?

The similarities between the situation in Florida and the one
in Washington are substantial. Both concern the conflict be-
tween the state interest in the proper conduct of elections and
the interest in free expression. In addition, neither the Flonda
nor the Washington statute seeks to regulate the content of ex-
pression, but only the place in which the information can be
gathered.

If for no other reason than the one discussed in Heinrick, it
would seem that the Washington statute could not survive consti-
tutional scrutiny. Even the majority opinion in the Court of Ap-
peals for the Ninth Circuit discusses the lack of factual resolution
on whether the polling was disruptive to the decorum of elec-
tions in Washington.'”* The dissent’s support of the media’s
claim that the real purpose of the statute was to prevent projec-
tions and not to maintain decorum lends further support to the
hypothesis that the Washington statute could not survive consti-
tutional scrutiny under the standard used in Heinrich. The state
could not prove to either the majority or to the dissent that its
statute was a necessary or even reasonable means to insure order
at the polls.'® More closely drawn legislation is possible, involv-
ing clearer identification of network pollsters or dissemination of
information about their activities before election day. Simply
elimnating the pollsters from the entire area 1s not the least in-
trusive method of maintaining decorum.

As in Heinrich, a first step in the constitutional analysis of the

102 N, 84-245-Civ-1-13, <lip op. (M.D. Fla. July 19, 1984).

0% Id.aL b,

104 Spp suprn notes 90-91 and accompanying Lext.

105 Additionally, an analysis ascribing a content-based motivation 1o the Washinglon
statite would mean that under the admonidons of the Supreme Court in Police Dep, off
Chicago v. Mosley, 408 U.S. 92, 96 (1972) and New York limes v. Sullivan, 376 U.S.
254, 270 {1964), which prohibit the restriction ol expressive activity based on its con-
tent, the statute would fail. This is because the speech being regulated fits none of the
traditional categories described by the Court as undeserving of protection. Therelore,
the only possible way of constiintionally validating the statute is 1o find that its purposc
was not to burden specch dircatly, but 1o do so enly incidentally, In that case, a balane-
ing analysis could be applied.
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statute would be to determine the appropriate standard of review
to apply. Among the balancing tests,'® the stricter level of scru-
tiny outlined in Bellotti and applied in Heinrich would seem to be
the appropriate standard of constitutional review. This is be-
cause the statute is not aimed specifically at the broadcast media.
Rather, all parties who might seek to conduct exit polls and make
projections are affected. For example, cable organizations, such
as Cable News Network, obviously have an interest in gathering
the same data as do the broadcast networks. Therefore; even if
the statute’s supporters seek to invoke the Red Lion'?” standard,
claiming that the statute is aimed exclusively at the broadcast me-
dia, opponents of the statute can persuasively argue that the stat-
ute is equally aimed at cable television. As discussed in Quincy
Cable Television, Inc. v. FCC,'"® the Supreme Court has not yet de-
cided on the appropriate standard of constitutional review for
regulations in conflict with the first amendment that affect cable
television. The Quincy Court, however, has implied that such a
standard could be different from the one applied to the broadcast
media.'® As explained above, the potential difference in stan-
dards applied to cable television stems from the fact that the
number of cable channels is not as limited as is the number of
airwaves available for broadcasting. Because of the limited spec-
trum for broadcast, more intrusive regulation is tolerated to safe-
guard the important government interests in access to the
medium."'?

Since the Washington statute bans all exit polling within 300
feet of the polls, its effect is not restricted merely to the.broadcast
media. In fact, members of the print media were parties to the
networks’ challenge to the statute.!'! Because of the potential

106 One commentator has suggested that the balancing tests need never be reached
because the statute is not an incidental burden on speech but a direct content-based
regulation. See Note, Early Election Profections, Restrictions on Exit Polling, and the Fivst
Amendment, 3 YaLE L. & Por. Rev. 210, 227 (1984). The argument is then made that
although the speech is sought 1o be regulated by a direct content-based regulation and
the speech does not fall into any of the established unprotected categories such as ob-
scenity and fighting words, a new category should encompass this speech to keep it un-
protecied. The commentator suggests that the projections, like obscenny and the other
unprotected categories, have no social value. Compare this view with the dissenling opin-
ion in the Court of Appeals for the Ninth Circuit. Datfy Herald, 747 F.2d at 1255-56
(Norris, J., dissenting), where several affidavits are cited in support ol the.benefits de-
rived from the exit polling data. The Washington statute seeks regulation of exit pol-
ling, not projections, regardless of its purpose.

107 Spp supra notes 71-79 and accompanying iext.

108 768 F.2d at 1443 (D.C. Cir. 1985); see supra notes 75-78 and accompanying text.

109 See id. at 1450,

P Sep supra notes 71-74 and accompanying text.

T11 The Daily Herald is a Washington newspaper. The New York Times was also a
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effect of the statute on various media in addition to the broadcast
media, the standard of review espoused by the Court in Red Lion
would not encompass all of the statute’s applications. If, for ex-
ample, Cable News Network were to conduct exit polls, the ra-
tionale for applying a less exacting level of scrutiny would not:be
applicable since there is no scarcity of broadcast spectra where
cable television 1s involved. As technology changes, so must the
level of scrutiny applied to alleged governmental interference
with first amendment rights.''®

The potential for this statute’s conflict with the first amend-
ment can be approached in two ways. It could be argued that the
restriction on exit polling is merely regulation of information
gathering and not dissemination. However, it does appear that
without the gathering of this type of information, the projecting
1s impossible. The State of Washington argues that its legitimate
interest in the maintenance of decorum at the polls is what 1s in
conflict with the first amendment.''? The dissenting opinion in
the appellate court rejects this contention,''* noting that the stat-
ute’s legislative history indicates that the motivation for its pas-
sage was concern over the projections and their impact on voters.
If the legislative history shows that motivation for the regulation
was either to directly prohibit speech of a certain type, in this
case, election projections, or to prohibit that type of speech in a
certain place, namely, within 300 feet of the polling place, then
the restriction 1s content-based and not a result of incidental reg-
ulation. Since the speech is political, has inherent value, and
does not fall within any of the unprotected categories, this regu-
lation must fail.

If it is accepted, however, that the statute’s purpose is to pro-
mote the maintenance of decorum at the polls, then a balancing
test is proper since the speech regulation then becomes inciden-
tal. The statute’s effect, no matter what its purpose, is to restrict
speech. Since it has this effect on media other than those affected
by spectrum scarcity, the middle level scrutiny of Red Lion is inap-
propriate. Rather, the stricter Bellotti test applies. While simply
protecting the polling place and maintaining decorum is a state’s
right,''® Heinrich, applying Bellotti’s test, makes it clear that the

plaintiff in the constitutional challenge to the Washingilon statute. The fact that these
newspapers sought a challenge to the ban on exit polls is evidence of their interest in
continuing the practice.

112 Ser supra note 72,

U113 See supre note 97 and accompanying text.

VI3 Daily Hevald, 747 F.2d at 1262 (Norris, |., dissenting).

115 Sep Mills v. Alabama, 384 U.S. 214 (1966).
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state’s power over elections is limited by the first amendment
when such considerations are appropriate.

Since the recent developments in Congress show some signs
of resolving the problem that early projections arguably cause
the western states, the Washington statute will probably be sup-
planted by national legislation making local solutions unneces-
sary. However, the statute emphasizes the result of a state’s
attempt at regulation of the nationwide press.

V. CONGRESSIONAL PROPOSALS FOR THE PROTECTION OF THE
VOTER’S RIGHTS

Either in response to constituents’ entreaties''® or their per-
sonal feelings about early projections,''” several Members of
Congress have joined the media critics in decrying the practice.
Despite the fact that the projection of the victory of President
Reagan in both 1980 and 1984 was nothing more than the confir-
mation of a landslide, several close congressional races were yet
to be decided.''® Voters are often drawn to the polls to vote for
the President and other high profile candidates, but once there,
they vote on many other races. Even though the projections may
not affect the election of candidates with national, high profile
stature when there 1s a landshide victory, they can affect other
elections that are closer calls because, as a practical matter, de-
creased turnout is a factor only in a close race.

Members of Congress seem to be concerned with protecting
the voters’ right to exercise their democratic choice free from the
encumbrances of early projections. This intent is evidenced by
Senator McClure of Idaho’s statement, when he introduced a
bill'!? that would make it illegal for the networks to project a win-
ner while any polls were still open. Senator McClure explained
that by the time he got to the polling place at 5:30 p.m. PST:

[tlhe networks had determined the election wis decided and
President Carter was ready to concede defeat . . . . I am . ..
concerned that the right of every American voter to cast a bal-
lot assured that his or her vote makes a difference is impor-
tant, is worth making the effort for, is protected. I believe
people should be free to make a choice based on their own

V16 Hearings: Broadcast Media in Elections, supra note 3, at 31 (statement of Rep. Al
Swift).

117 Suatement of Senator McClure introducing §. 3191, 96th Cong., 2d Sess., 126
Conc. Rec. 29, 378-79 (1980).

T8 NY. Times, Sept. 13, 1984, a1 B15, col. 1.

LIt 5. 3191, 96th Cang., 2d'Sess. (1980).
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convictions and judgment without the undue influence of what
the networks say is going to :be the result. I can think of no
better way to reduce voter turnout or-to discourage participa-
tion in the election process than to allow this practice to
continue.’#’

Senator McClure’s bill was not the only one which was moti-
vated by these concerns. Almost immediately after the 1980 elec-
tion, other bills were introduced with similar goals.'?! The sponsors
of such legislation were mostly Members of Congress from the west-
ern states,'*? which is understandable given the time difference be-
tween the coasts and the arguably greater effect of the projections
because of that difference. Other efforts at solutions to this per-
ceived problem include the 1982 proposal of Representative
Grisham of California that would amend the Federal Criminal Code
to prohibit disclosure of election results before all polls have closed
in a state.'®® In 1983, Representative AuCoin of Oregon proposed
an 11:00 p.m. EST polli closing time for the entire country.'** Also
in 1983, Representative Swift of Washington proposed legislation
that would have the networks voluntarily refrain from projecting
election results before the polls close.!?® In 1984, Representative
Edwards of California proposed a similar voluntary restraint bill.'*%
Considering the fact that the bills cited are only representative of
congressional outcry on this issue, it is interesting to note that
throughout the 1984 presidential election primary season (but not
the general election) early projections were still being broadcast.'*’

Congressmen from the West were not the only ones to urge
reform. Representative Mario Biaggi of New York has been seeking
passage of a bill that would change election day to Sunday or a con-
secutive twenty-four hour period.'?® The purpose of this bill is to
draw more people to the polls at an earlier hour in order to limit any
possible impact of the projections, and to generally increase voter
turnout. In editorials in both 1981'** and 1982,'* as well as in a

E20 See supra note 117,

b2 See supra notes 11.12 and accompanying text.

122 These were, for example, Senator McClure of Idaho, Representative Grisham of
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California.

123 H.R, 5472, 97th Cong., 2d Sess. (1982).

124 H.R. 4140, 98th Cong., 1st Sess. (1983).

125 HR. Con. Res, 227, 98th Cong., 1st Sess. (1983).

126 H R, Con. Res. 395, 98th Cong., 2d Sess. (1984),
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128 H.R. 84, 98th Cong., Ist Scss. (1983).

129 NY. Times, Jan. 19, 1981, at A24, col. L.
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recent commentary on the reporting of the 1984 presidential elec-
tion,'"”' the New York Times has supported such measures, calling
them a “reasonable remedy” to the “infection™ of projections.'*?
Senator McClure, however, believes that the networks should be the
ones who change their ways, not the voters,'*?

Criticism of the Sunday/twenty-four hour voting period plan
and the uniform poll closing plan has also been voiced by the
League of Women Voters, which raises what it considers to be the
four shortcomings of such plans.'* The first is that there is a tradi-
tional stratification of American classes and the hours in which they
vote.'?® For example, it is typical that working class Americans vote
in the later hours.'*® Therefore, it might be discriminatory to work-
ing class Americans to close all polls at an hour on the East Coast
which is after standard working hours, but which would eliminate
the ability to vote in the after work hours in the West.'%’

The second objection voiced by the League is the cost of any
changes in the voting schedule and the accompanying burdens in-
volved."*® Third, and most challenging to any voting schedule
switch, is that to make any of these plans work requires some mea-
sure of media cooperation, a commeodity that is not in any way guar-
anteed. Cooperation is required because merely changing election
day to Sunday or providing for a untform poll closing time does not
ensure that exit polling results will not be used to make early projec-
tions.'* In a hypothetical uniform poll closing situation, where
polls close at 10:00 p.m. EST, it would be 7:00 p.m. in those areas of
the country operating on PST. If at 9:00 p.m. EST, enough data
had been collected to enable the networks to make any projections,
the uniform poll closing would have had no effect on the problem of
early projections. This is because the potential remains for data
from earlier voters to have an impact on later voters. While the dis-
parity in effect between the eastern and western portions of the
country would no longer be an issue, the projections would still be
possible. This is especially true given the increasingly early hour at
which projections can accurately be made.'*" Therefore, uniform

P51 NLY. Times, Nov. 15, 1984, a1 A24, col. I.
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poll closing times cannot resolve the problem without the imposi-
tion of voluntary or involuntary broadcaster restraint.

Similarly, a mere imposition of broadcaster restraint, whether
voluntary or not, will not be sufficient to avoid duplication of early
projections, such as that of President Reagan’s victory in 1984. In
the absence of an outright prior restraint on the projections, critics
and legislators sought the networks’ voluntary cooperation in not
broadcasting the projected winner of any state’s electoral votes until
all the polls had closed in that state.!*! The networks adhered to
that voluntary system of restraint. Even so, the Reagan victory be-
came apparent at a very early hour. When the polls did close in
each state, the number of electoral ‘votes allocated to that state were
added to the electoral votes already in the pool of each candidate.
When Reagan had achieved victory in the minimum number of
states necessary to reach the electoral vote total needed to elect him
in the electoral college, the election was essentially over for voters
in states where polls were still open, even though the networks had
adhered to the policy that was requested by those opposed to the
projections. If the solution to early projections is still seen as em-
bodied in the network policy of not projecting the outcome of any
state’s voting unul all polls have closed in that state, it is apparent
that a union of this policy with a uniform poll closing time is the
appropriate solution to the problems left unresolved by the policy
when it stands alone.

Recently, an agreement was reached by the three major net-
works and the House Task Force on Elections.'** The agreement
provides that the broadcasters will discontinue use of exit polls in
making projections or “‘characterizations” of a race while polls are
still open.'*® This leaves the way clear for a uniform national poll
closing by rendering moot the objections raised above. The House
Task Force has therefore agreed to hold a new set of hearings with
the idea of resolving to institute legislation calling for such a uni-
form poll closing time. While this solution is workable, approprniate,
and effective, it should be noted that it depends heavily on the coop-
eration of the networks. Although this cooperation is forthcoming
at the present time, it can also be withdrawn at the networks’ whim.

The fourth objection of the League mirrors that of Senator Mc-
Clure. The League states that “[i]n a larger sense, there simply is
not need for such disruptive remedies . . . . {I]t is arrogance on the

141 Ser supra note $1 and accompanying text.
42 NY. Times, Jan. 18, 1985, at Al, col. 1.
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part of the networks to suggest that our entire electoral system
should be revised for their convenience . . . '

Nevertheless, solutions are still sought because of legislators’
perceptions that projections will continue, and that they affect the
election process as a whole by reducing voter turnout. However,
this assumption is not necessarily accurate. In the course of the pre-
vious hearings,'*> many experts have testified to the effects, or lack
thereof, of projections on voting patterns and turnout.'*® Statistical
evidence of the possible effects of projections was introduced,'*” as
well as Subcommittee Members’ subjective descriptions of people
walking away from the polling places after hearing the
projections.’'*®

During the course of the hearings, many references were made
to a study conducted by the University of Michigan which supports
the proposition that voter turnout decreased by six to eleven per-
cent as a result of the early projections.'*® However, as with any set
of statistics, some interpret the results of this study differently be-
cause of supposed flaws in the research methodology. A University
of California at Berkeley study found that projections were not the
key to the low turnout recorded in the 1980 election.'”® The Michi-
gan study has been criticized as using too small a statistical
sample.'?!

Whether projections cause lower turnout and/or disen-
franchisement of voters has not been answered definitively. In this
battle between Congress and the media, each side has sufficient sta-
tistical ammunition to draw upon so that a definitive answer is un-
likely.'®* Therefore, the statistics become irrelevant, and it can only
be the intuitive idea that projections must affect turnout that re-
mains as the motivation for potential legislation. )

As set out above,'”” the latest proposal by Congress to address
this issue involves a Congressional promise to work on a uniform
poll closing hour in exchange for a network promise to voluntarily
refrain from projecting winners while polls remain open. This pro-
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posal seems to meet the constitutional test of validity as set out 1n
First National Bank of Boston v. Bellotti.'™ In addition, it protects the
voters’ franchise without abridging first amendment rights. The
joint remedy provides a symbiotic solution to a complicated prob-
lem. Because the proposal does not prohibit the media from mak-
ing projections at a time when the potential for infringément of the
voters’ rights no longer exist, it keeps t& a minimum the media’s
neced to restrict information. Therefore, even the stricter test of
constitutional scrutiny set out in Beflotti is met by this remedy. En-
acting a uniform poll closing hour is necessary to further a compel-
ling governmental interest in preserving the right to vote and is as
closely drawn as possible to avoid unnecessary abridgement.
Arguably, this solution depends heavily on the media’s volun-
tary restraint from announcing early projections. However, since
the controversy began, the media has been seeking statutory change
of the election laws to create a uniform national poll closing time.
Whether this is due to a desire by the media to absolve itself from
possible implication in reducing voter turnout, or for some other
reason, such as ease 1n reporting on elections, the fact that the
House Task Force on Elections is considering this revision in elec-
tion law in exchange for the media’s continued voluntary abstention
from early projections indicates a stronger motive for compliance.
Without this voluntary compliance, it is unclear that potential na-
tional level media regulation 1s possible under the first amendment
constraints of Bellotti. Given that other proposals exist, such as uni-
form poll closing times and twenty-four hour voting, and that volun-
tary restraint has the potential to be an effective solution that would
square the competing interests, a prior restraint on this political
speech seems superfluous. Restraining the content of speech in a
manner that prohibits the networks from announcing the results of a
political campaign cannot possibly be the least restrictive means of
protecting the electorate’s right to vote. Further, the compelling
force of the government’s interest cannot be proven on more than
an intuitive level. Any statistics attempting to prove that voter turn-
out actually had been reduced as a result of the projections have not
been definitive. Remedies on a state-by-state basis, such as Wash-
ington’s, cannot be as effective as a national solution given the na-
tional scope of the broadcast media. State-by-state regulation
subjects the media, which is national in scope, to running the gaunt-
let of fifty sets of rules when seeking to gather data. When dealing

154 455 LS, 765 (1978).
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with a problem on a national level, the appropriate solution 1s on a
national level.

V1. CoNCLUSION

Because of the competitive nature of the news media, partic-
ularly the competiion among the three major broadcast net-
works, the race to be number one is fierce. Given the present
state of technology, election winners can be projected not only
before the voting ends, but surprisingly before it even heavily de-
velops in some states.'*® In order to make these projections, and
to make them accurately, the networks use what are known as exit
polls.'*® Because these voter polls contribute greatly to the capa-
bility of the networks to make early projections, and, as some
critics contend, infringe on the voters’ franchise, they have be-
come the source of controversy.

Many Members of Congress as well as others'”” are criti-
cal'™ of early projections and the exit polls that make them pos-
sible. These critics contend that the early projections cause
voters to feel that their vote will not count and so deter them
from casting ballots.'*® However, the media seeks to uphold its
first amendment rights to freely report on what is, in its percep-
tion, important news.

Throughout several congressional hearings,'*" the two sides
have exchanged arguments with no result except for petitions by
Congress seeking voluntary abstention by the media from using
the data obtained from exit polls to broadcast early projec-
tions.'®! Recently, the media agreed to abstain from broadcast-
ing the results of the exit polling to make projections while polls
are still open, if Congress would consider legislation that would
close the polls at the same time nationwide, despite the different
time zones.'® Congressional legislation of this type could re-
place legislation passed by some of the states, including Wash-
ington’s,'™ which sought to terminate the exit polling, and
therefore, the early projections which are based on the data ob-
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tained in that polling.'®

This Note examined the media’s challenge to the constitu-
tionality of the Washington statute. Although the constitutional
merits were not reached by this challenge in Daily Herald v.
Munro, the fact that the statute sought to curtail speech about the
political process in a way that was not the least possibly intrusive
upon first amendment [reedoms, would render a constitutional
challenge by the media successful. Since the new congressional
scheme of voluntary restraint'®® looms over the horizon, it is
doubtful that the individual states would still deem it necessary to
legislate in a manner similar to Washington’s in order to prevent
projections on a nationwide basis. Rather, the new national leg-
islation, a solution amenable to both the media and its critics,
should be passed to resolve the competing interests.

VII EPILOGUE

As this Note goes to press, the District Court for the West-
ern District of Washington, on remand from the Court of Ap-
peals for the Ninth Circuit,'®® has struck down the Washington
statute banning exit polls as unconstitutional. That court held as
a matter of fact that there was no evidence of disruption or disen-
franchisement resulting from the exit polls.'®?

Chanie Kamenetsky
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