THE POLITICS OF THE FIRST AMENDMENT
STEVE BACHMANN*

I. INTRODUCTION

Interpretations of the first amendment have changed over
time' and it seems certain that they will continue to do so. How-
ever, the factors that underlie these changes remain questiona-
ble. An examination of the changes that the first amendment has
undergone in the past® will elucidate the forms that the first
amendment is likely to assume in the future. Scholarly historians
and practicing attorneys frequently confront these questions. In
this Article, the author will assume the role of both historian and
attorney to develop a sense of how and why legal change occurs
within the realm of the first amendment.’

Since law follows politics, developments in first amendment
law follow developments in politics.* First amendment issues are
quintessentially socio-political issues. Freedom of thought,
speech, and association provide the impetus for organization and
mobilization—the keys to political power.> Thus, first amend-
ment affairs prove even more politically charged than most other
legal affairs.

Controlling political groups® realize that an expansion of
first amendment freedoms to those not in control undermines
their power. Since groups in power seek to retain such power,
they will attempt to monopolize first amendment freedoms. Fail-

* B.A,, Harvard College, 1972; ].D., Harvard Law School, 1976; M.F.A., University
of New Orleans, 1984, Member of the Bars of Arkansas, Indiana, Louisiana, New York,
Washington D.C., and Colorado.

I See,eg., Hudgens v. NLRB, 424 U.5. 507 (1976) (prohibiting employees froin pick-
eting employer’s leased store in a shopping center owned by a third party not unconsti-
tutional); Amalgamated Food Employees Union Local 590 v, Logan Valley Plaza, Inc.,
391 1.8, 308 (1968) (absent other factors, peaceful picketing on private property gener-
ally open to the public protected by the first amendment); Hague v. CIO, 307 U.S. 496
(1989) (plurality opinion) (municipal ordinance forbidding the distribution of printed
matter and the holding of public meetings in the streets, without a permit, held uncon-
stitutional); Davis v. Massachussets, 167 U.S. 4% (1897) (upholding city ordinance re-
suicting freedom of speech upon any public ground as within the city's police power).

2 See infra notes 52-209 and accompanying lext.

% For a discussion of changes in the law in general, see Bachmann, Lawyers, Law, and
Social Change, 18 N.Y.U. Rev. L. & Soc. CHANGE | (1984-85).

M ar 17, 20-21, 44-47.

3 Political development is a function of which social group proves more elfective at
ntra-group organization and mobilization as compared to other groups. See id

© In this Article, “controlling political groups™ will refer to both established elites
that enjoy a predominance of political power as well as social and economic power.
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ing that, they will strive to restrict these freedoms to a limited
scope.”

Disenfranchised groups may only succeed in expanding first
amendment freedoms if they organize to pressure the established
powers, This is best achieved when the established powers are
disorganized,® rendering them susceptible to such pressure,
T'herefore, the development of first amendment rights, or the
lack of them, will depend upon which groups prove to be more
eltectively organized.

II. Tureory

The first amendment seldom provides the focus for philo-
sophical writings. If nothing else, its relative youth insures that it
will not be an obvious topic for the consideration of traditional
philosophers.? However, with certain theoretical writings, an au-
thor’s opinion concerning issues of freedom of speech, thought,
and assembly can be extrapolated. This observation holds true
for works of the past fifteen to twenty years on both sides of the
political spectrum.'® The seminal writings of John Milton'! are
informative of the presuppositions underlying both sides.

7 See K. MARX & F. ENGELS, Basic WRITINGS ON POLITICS AND PHILoSoPHY 16, 338-
39 (L. Feuer ed. 1959), Marx noted that various modes of associating, such as organiza-
tions and political parties enhance the power of disenfranchised groups. To be more
precise, Marx expressed this concept in terms of class transformation: the class which
has most transtormed itself from a *'class-in-itself " into a “class-for-itself ™ will enjoy the
most power. Marx' point about classes in particular can be applied to groups in general;
see also 1d. at 9-10,

B Such disorganization usually derives from two sources: internal division or exter-
nal coercion (e.g., war). A classic instance of the farmer involves differences between
the northern and southern branches of the American power elite during the black civil
rights movement. /d. at 19-21. Another example is provided by the successes of the
American labor movement in the 1980's when certain leaders of industry looked to
unionization as a means of stabilizing the workplace. 14 at 17 n.68. Instances of war's
contribution to revolution, such as the Paris Commune and the Russian Revolution, are
well documented,

¢ The first amendment reached its 200th birthday in 1987 However, its philosophy
15 at least 2500 years old assuming it marks its hirth with the pre-Socratic Greeks, P. Gay
& R, Wesn, Mopern Eugore To 1815, at 6-8 (1973).

10 The events of 1968 have brought into focus a number of issues which intellectuals
both on the left and right have had to confront: the decline of American international
power; the bankrupicy of the Soviet model in Czechoslovakia; the potenual for post-
industrial revolution suggested by the May Days in France, etc. The full mpact of 1968
has yer to be evaluated, bul for a discussion of some of these issues, see M. PosTER,
Focavrr, Marxism & History 7-40 (1984)

' John Milton, 1608-1674, ended a grand tour of the continent in 1639 in order to
participate in the English Revolution. He served in the revolutionary government from
the execution of the King in 1649 until the restoration in 1660. Arrested but released
due to his blindness, Milton concentrated on poetry until his death. |. Milton, Paradise
Laost, Paradise Regamned, and Samsen Agonistes, in M. Day, HisTorY oF ENGLISH LITERATURE
1o 1660, at 414-17 (1963)
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A. John Milton
In Areopagitica,'* Milton expressed notions which have be-
come fundamental postulates in the western political tradition:

Truth is compared in Scripture to a streaming fountain; if her
waters flow not in perpetual a progression, they sicken into a
muddy pool of conformity and tradition. . . .

.. . Give me the liberty to know, to utter, and to argue
freely according to conscience, above all liberties. . . .

. .. And though all the winds of doctrine were If‘“ ]t')t.).‘i(" Lo
play upon the earth, so Truth be in the field, we do injuriously
by licensing and prohibiting to misdoubt her strengh. Let her
and Falsehood grapple; who ever knew Truth put to the
worse, in a free and open encounter? . . . For who knows not
that Truth is strong, next to the Almighty? . . .

... Yet it is not impossible that she [Truth] may have
more shapes than one. . . .

... Neither is God appointed and confined, where and out
of what place these his chosen shall be first heard to
speak. . . .'?

According to this perspective, truth is an imperfect but evolving en-
tity, developing through the contentions and discussions pursued b‘)-'
many parties. From this position, the liberal tenets of Anglo-Ameri-
can thought follow. Pluralism is necessary so that the best from
each imperfect voice may be gleaned. Censorship must give way to
tolerance, so that the state of pluralism may be maintained, and
truth cultivated.'?

B. The Right

Milton’s position differed markedly from the presupposi-
tions held by the Right'® during his lifetime. Milton’s society

12 Milton, Arespagitica, in THE PORTABLE Mivron 151-205 (D. Bush ed. 1967) 'l’lt]_f}-
lished in 1644, Milton wrote Areapagitica in response to a sermon calling for censorship
of his controversial views on divorce. C. HiLr, MiLton axp THE ExGLISH REVOLUTION
130-31, 149-51 (14977),

I3 Milton, sugra note 12, ar 186, 198, 199, 200, 202. . ’ .

11 Milton was not an absolute pluralist. He served as a censor in Eh{f Cromwellian
revolutionary government. L, Levy, ConstrTurionat Opinions 9 (1986). However, ex-
pressions like those cited did establish a breach with prior assumptions and they ulti-
mately provided the rationale for future and further liberalizations of his position. See
supra note 12 and accompanying text. Thus, to idenufy [_hls pluralist position with one
r_nf( its first and most forceful expositors is not inappropriate. For s'.lbscqucm_dm_'_clup.
ments of the Miltonic arguments, see Locke, 4 Letter Concerning 70:'.@1'{:{::»: in GREAT
Boaks or THE WesTERN WoreLp 35 (Hutchins ed. 1952); JeFFErsoN, THE PORTABLE
Tuomas JerFErson 253 (Peterson ed. 1975). o )

15 In this Article, the terms, “Left” and “'Right™ will indicate the following:

T'he Right tends to support and intensify unequal concentrations of power between
human heings. The Left tends to support and accelerate trends towards more equal
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held the aristocratic assumptions that nature selected the “‘best”
by birth and that the “best” ruled.'® Not surprisingly, the “bes("
promulgated the ideology that nature was hierarchically
organized.'”

In this context, Milton’s assertions prove to be radical. An
aristocratic conception of truth suggests that truth is to be cult-
vated and elucidated by the best. The role of those in such an
order, who do not qualify as the best, is to be edified. They are
not to corrupt an already existing and perfect truth with their
vulgar and deficient musings. A licensing system'® administered
by the best is accordingly necessary and sensible.

However, as his remarks indicate, Milton asserted that truth
might “*have more shapes than one”'? and might issue from any
number of sources. Il no one knows “where and out of what

distributions of power between human beings. This means of identification is mare pro-
ductive than ideological buzzwords such as “state,” “property,” and “individualism”
which both sides will use. For example, both Right and Left will cite “property rights”
to jusufy protection of certain interests. Yet, the Right will address interests relating to
the exclusivity of property rights, while the Left will tend to talk about interests relating
to distribution of soaal benefits, See generally Cohen, Property and Sovereignty, 18 CorNELL
L.Q. 8 (1927); Reich, The New Property, 73 Yare LJ. 788 (1964), The Right will huppily
enhance the power of the State for the principle of law and order. The Left will claim
that its conceptions of property and usc of the state will increase individual freedom and
happiness.

16 “Aristocrat” derives from the Greek wards, “aristos’ and “‘kratos,” which mean
“the best” and “power” respectively. H. LippeLL & R, Scorr, Greek-ENGLISH LEXICON
102, 392 (1968)

17 Perhaps the most eloquent expression of this position is found in Shakespeare's
The History of Troilus and Cressida 1, 1

I'he heavens themselves, the planets, and this centre

Observe degree, priority, and place,

Insisture, course, proportion, season, form,

Office, and custom, in all line of order.

And therefore is the glorious planet Sol

In noble eminence enthroned and sphered

Amidst the other; whose med'cinable eye

Corrects the influence of evil planets,

And posts, like the commandment of a king,

Sans check to good and bad.

[Wlhen degree is shaked,

Which is the ladder of all high designs,

The enterprise is sick. How could communities,

Degrees in schools, and brotherhoods in cities,

Peaceful commerce from dividable shores,

The primogemity and due of birth,

Prerogauve of age, crowns, sceptres, laurels,

Bur by degree, stand in authentic place?
W. SHAKESPEARE, WILLIAM SHAKESPEARE: T HE COMPLETE WORKS 985-86 (A. Harbage ed.
1984). Of course this speech fails to acknowledge the extent 1o which this “natural”
order was based on violence and coercion. See C. Hirr, Tie CENTURY OF REVOLUTION
27-28 (1961).

I8 A licensing system was a system whereby an intellectual product would have to
secure a license from the government before it could be published

19 See Milton, supra note 12, at 200,
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place”*® truthful utterances might occur, the best could claim no
legitimate right to monopolize and regulate the cultivation of
truth.

Although Milton’s thoughts might have initially appeared
radical, they nevertheless promulgated the wave of future Right-
s [hinking;‘“ The aristocratic order was eventually replaced h‘y a
bourgeois order?? which distributed power and wealth according
to success achieved through the marketplace, and not th:Ongh
lineage. Milton’s vision of the development of truth is consistent
with a vision of the universe that sees the market as central, if not
essential, to the order of things. Better ideas, like better prod-
ucts, win out in competition.*?

It is questionable to what extent Milton’s perspective on
truth has been appropriated by bourgeois thinkers for ideologi-
cal purpose. At least three arguments can be made suggestng
that the bourgeois embrace of Miltonic thought is insincere.
First, the bourgeoisie will crush freedom of speech wherever it 1s
necessary and wherever it is possible.** Second, it is politically
ad\-'amaf_feous for the bourgeoisie to correlate Milton’s 1dea mar-
ket?® to the economic market. The rationale behind the correla-
tion is that truth can be seen to derive from market orders, and
then market orders will appear to be morally laudable and worthy
of support. Additionally, they will appear to be grounded in the
natural order of things, and thus futile to oppose. Third, the
identification of a Miltonic market with capitalistic markets is in-
sincere obfuscation. The Miltonic market postulates "“free and
open”'?® encounters, which suggests general equality on the part
of the participants, whereas, the essence of the capitalistic market

20 Jd. ar 202.

21 See infra note 28 and accompanying lext. |

22 As the work of Christopher Hill establishes, the initial intimation ol bourgeois as-
cendancy occured during England’s century of revolution. See generally C. Hiv, supra
note 17. A century later, in the 1700’s, the process appeared in more thorough and
dramatic visages in the American Revolution and in the French Revolution which even-
tually extended over the continent of Europe. See C. Moraze, THE TRIUMPH OF THE
Minnte Crasses 77-159 (1966).

23 . HiLL, supra note 12, at 263; see also C. Hirr, THE EXPERIENCE OF DEFEAT 183
(1985). n o )

24 Sep. pg., Debs v, United States, 249 U.S. 211 (1919) {h{.)(‘.l::il!..“! E,Eigcnc ‘\ l)rr*h‘s
indicted for speaking in opposition to World War I}'_IFr_rnhwe-rln_. V. Lm.u:'d States, ZIF‘J ll S
204 (1919) (publisher of newspaper indicted for printing artic les against the draft dur-
ing World War 1).

25 Milton's notions concerning truth developmeni suggest an analogy to the eco-
nomic market, where, “ideas™ constitute the products which compete for predominance,
See supra note 23 and accompanying text.

26 MivtoN, supra note 12, at 199.
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is mequality of bargaining power.2” The more a market is viewed
as fair, the fewer critics there will be to raise objections to this
system. Yet, whatever the motivation behind the bourgeois em-
brace of Miltonic thought, ideologically, the two appear to share
similar approaches.

Thus, while contemporary neoconservative apostles trumpet
the virtues of the market,2® they will continue to accord Milton's
view some credibility. Less philosophically consistent Rightists
will advocate certain forms of censorship.*? However, even these
Rightists can place their approaches within 2 framework which
embraces market analogies.® The extent to which these censors
or any other Rightist truly believes in the free market of ideas is
open to debate. Yet, they will advocate a market economy be-
cause the market is the source of their power.*! The Miltonic
vision of free speech, if nothing else, helps to legitimate the mar-
ket order. For this reason alone, we can expect the Right to con-
tinue to cite Milton as it attempts to perpetrate its vision of truth
and morality.

27 T'he famous French historian Fernand Braudel has contrasted the relations inher-
ing in the market of the small village to the larger markets pursued by more classical
capitalists. He finds the essence of the latter to involve domination and inequality of
bargaining power, F. BraupeL, AFTERTHOUGHTS ON MATERIAL CIVILIZATION AND Cari-
TALISM 57-63 (1977)

“8 See, e, M. Novack, THE SPIRIT OF DEMOGRATIC Carrravism 104-12 (1982) (mar-
ket's key role in sustaiming freedom and prosperity): G. Giner, Wearts AnD POVERTY
28-46 (1981) (beneficial effects of governmental withdrawal from marketplace); R.
Nozick, ANARCHY, STATE & Utopia (1974) (dangers of governmental interference in vol-
untary human relationships)

*9 These Rightists advocate the censorship of pornography. See Miller v. California,
413 U.S. 15 (1973) {abscene material held not to be protected by the first amendment):
N.Y. Times, July 18, 1986, at A4, col. 1 (report of Meese Commission). They also advo-
cate the censorship of “subversive’ ideas and risque high school speeches. See Gilbert v.
Minnesora, 264 U.S. 325 (1020) (law punishing speech aimed at discouraging enlistment
mn the armed forces upheld); Nat'L. LJ., Feb, 11, 1985, at 28, col. 1 (Dean of Duke Law
School suggested that members of the Critical Legal Studies movement lcave law school
faculues); Bethel School Dist. No. 403 v Fraser, 487 U1.S. 675 (1986) (school officials
allowed o censor student speech considered 1o he ohscene),

20 Insistence upon the maintenance of some mimimal standards i the mar ketplace so
that it cannot be inundated with unfair tacties, tainted goods, etc. is one such example

31 According to Braudel, the capitalist market is a funcrion of power relations
BRAUDEL, supra note 27. Those with power in that markeétplace will not want theij power
circumscribed, They will plead for a “free market.” Weaker parues in the market will
plead other ideolagies as their objectives. This is why American industry, when in its
infancy, consistently demanded tariffs for the sake of protecting nascent manufacturing.
See G. TinpaLL, AMERICA, at 290-91, 847.48 (1984). Now that their enterprises have
grown to world scale, American industries hirelings demand “free trade,” i.c., the abil-
ity Lo employ their marker puissance uninhibited. When and if foreign competition be-
gins to overwhelm its products, it is certain that American industry will again begin to
request limits on “free trade.” See T. Edsall, Beyond the Political Impasse, N.X. Rev. of
Books, Mar. 26, 1987, at 8, 14.
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C. The Left

Ironically, Milton stood on the left of the political spec-
trum.>? While Milton’s vision shared certain affinities Wl{_h a rn_?_r-
ket order, it also shared affinities with a democratic n.ader. 0
suggest that truth can appear I many guises from m_al;]y th;’,lr;t;::l
implies that everyone has the potential to cm"f_m' ute(i and
therefore, should have the opportunity and capacity to do mi.
This is clearly a democratic proposition, and thus Milton also
supports a Leftist vision.?® -
bupl).‘_(i}:::;e]tife?::;t}l century Leftist thinkers have questioned LlTe
validity of the Miltonic vision.*® This.may be the result o_f s_evem}
factors including: (1) a hostile reaction to the appmpr_ta{mri o
the Miltonic vision by the hypocrilica.l Right; (2) a racgr.;r.ai- rféac—
tion to exigencies inhering in revolutionary s.llual"!ons; Ton (} )(:;‘
despairing reaction to the apparel}tly ovt—.‘rwhelm‘l_ng_lrmn;p ;‘tiq
bourgeots materialist culture. ._W hatever lh?_ reasons, Le _d
thinkers from Lenin to Marcuse®® have occasionally questione
the worth of the Miltonic vision.*® . _ ‘

More recently, though, several Leftist thinkers have re'I\-fnaI-
ized the Miltonic vision. From the Christian Left, R_oher;q Lug‘er
has argued for a society of perpetual 1.111plcm(jntapon 0 }11n0\ra}
tive visions.** In one sense, Unger views the Miltonic state o

i ation as a propagandist for the

42 Milton initially established his miernauonal rcpmdu,()élgdb a propagandist for
revolutionary regicides. See C. 11116,,0.;.-pm note 12, at 182-89,

33 MivuToN, supra note 12, at 200-02. . ‘ _

34 Milton himif-li did not argue that everyone should be a]]ov\.\(’;!‘_; to (nrélr:'llli)::: .t:.: Iill'llf
truth cultivation process. However, the positions :.‘:ip_uust:d by Mi tul}l m& ki ‘1_. o .;,-[
side of the debate did represent a liberalization of notions regarding the develop
- y ace anying rext
truth, See supra note 14 and accompanying . ) _ o _. N

35 For a ;im-ussinn of ways of expanding capacity to :.;-mmu;ur:}cf ([H'Pr:i\::?-ulvri;c?q_
temporary society see H. Enzensberger, The Indusinalization of ¢ e Mind in G ]g'é‘-aj- s
sm'\!- 46-76 (1982): R. Grarr, COMMUNICATIONS AND NarionaL Dev E,LO?:\!!:I.&EA{“ ; ‘(;\.u o
‘::L\'u‘liachmnnn, The Irrelevant First Amendment, T COMMUNICATIONS AND THE A 9.
e 39 and Ing text

36 See infra note 39 an accompanying ; R I W

37 Rl.'\uj;ulil\)lmi'il:s frequently justify suppression of alternative yu.\\p'u.ln‘l% in :ihstu:t-,j
situations, During the American Revolution, for c.\c:m]plc_. Lm;l_lll‘su. ‘("(;)r(t;n":fu'mg.\w;
looted, tortured, and their presses were supprcssed W. Brown, THE (> AMERICANS
65, 91, 123, 131 (1969), . ) _ .

38 Herbert Marcuse was born in Berlin and COH[l“lbluit‘t] Lo thc'\;lilnnfsl?l D}{{:;]::;: :;D
furt School in both Germany and the L-'n;':l’erl States. be{i :f‘ill;:{;i‘li)j\ﬁ‘bi;‘,a‘wuut e

41) / U ONE MENSIONAL MAD 965); H. ! ISE, :
Revorurion (1941); H, Marcuse, ONE D ONAL M ); mapsk Shee
AND Cvinization (1974): see also THE EsseNTIAL FRaNkFURT READER 3, 11 (A

rebhardt eds, 1982) . i ) .
(ﬂ""-‘-'!] :\'::f: ee. V. LENIN. SELECTED WORKS, ONE VoLumE READER 418-19 (Int l.i".ublllalt:r;s
ed IE}\?II.Y Ii{ I\\".UI FF, B. Moore & H. Marcuse, A (‘,m‘r[':(%t?elovtli’_t.m, rllt_mf.rii._\-l;];{_ 0.1 :h;{:

; gt - - of law at Harvard, i 1e of the leading theorencian: 2
40 Unger, a professor of law at Harvard, is or ; sading i -
| Laga i arge : New McCarthyism. See sufna note 2¢

irit ) ; rement and t of the New McCarthy X

Critical Legal Studies movement and a targe WAL e
and m.(.unﬁj.nniug text. For a good introduction to E'ngu s lllUUg'f}-‘;- 5'[:'It :l;::‘{:{ln --c;
Critical Legal Studies Movement, 96 Harv, L. Rev. 561 (1983). For an evaluatio ger,
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contention not only as an end in itself, but also the means to-
wards an end.*!

From the traditions of Marcuse’s Frankfurt School,** Jurgen
Habermas*’ has argued that the heart of human enterprise con-
sists of two comparably situated human beings engaging in dis-
course attempting to ascertain truth in a mutual project.** This
resembles the Miltonic market although it emphasizes a more co-
operauive, less contentious, mode of gleaning perfection from
imperfect views.

Finally, the post-structuralism*® of French thinkers like Der-
rida and Foucault*® tends to support the Leftist revitalization of
the Miltonic perspective. While deconstruction may challenge
the notion that truth is ascertainable, it nevertheless implies that
pluralism is necessary, in that many imperfect truths might lead
to some approximation of truth.*” Although the Leftist and
Rightist means to ascertaining the truth or an approximation
thereof differ, philosophies on both sides of the spectrum agree
that truth is a pluralist enterprise.

D. The Controversy

If the common ground of pluralism as the path to ultimate

see Hutchinson & Monahan, The “Rights" Stuff: Roberto Unger and Bevond, 62 Tex: L. Rev,
1477 (1684). '

11 Of course, both Milton and Unger might suggest that their means are their ends.

#2 “Frankfurt School” refers to a group of German intellectuals and their progeny
who were associated with the privately-funded Frankfurt Institute for Social Research in
the 1920's, They include figures like Theodor Adormo, Max Horkheimer, Walter Benja-
min, and Erich Fromm. See Z. Tar, THE FRankrUrT Scroor (1985); I'HE ESSENTIAL
FRANKFURT READER (A. Arato & E. Gebhardt eds, 1982),

43 Bornin 1929, Jurgen Habermas began his career as a journalist, became a secre-
tary to Adorno in the 1950's and is currently a professor at Goethe University in Frank-
furt. HasERMas (P. Dews ed. 1986).

44 See |. HABERMAS, REASON AND THE RATIONALIZATION OF Sociery (McCarthy trans
1984). Compare O. Negt and A. Kluge, who, as Jochen Schulte-Sasse points out, “argue
that only experience confirmed and corroborated through discussion and coped with as
eollective experience can be said 1o be truly exper 'wm::(hf." P. BUERGER, |'HEORY OF THE
Avant GARDE xxviil (1984),

#3 Structuralism refers to a method of thought which focuses on systems and struc-
tures, and the ways in which they constitute human subjects. Ferdinand de Saussre and
Claude Levi-Strauss might be viewed as classical expositors of this approach. Louis Al-
thusser provides a more recent and radical variant. Post-structuralists like Jacques Der-
rida and Michael Foucault reacted (o structuralism’s postulation of systems with extreme
scepticism, preferring instead to trace its informing assumptions to their roots and ex-
posing the arbitrary and frequently political axioms underlying them. Hence, the term
“deconstruction.” Ses ifra note 46; see also T. EAGLETON, LITERARY THEORY: AN INTRO-
pucTiON 91-150 (1983); T. EAGLETON, Acainst THE GRAIN B9-98 (1986).

46 For sample texts and discussions, see J. DERRIDA, OF GRAMMATOLOGY {Spivak
llr(;ms. 1976); M. FoucauLr, Power/KnowLEnGe (Gordon ed. 1980); Poster, siupra note

17 For an explication of this particular interpretation of the political implications of
Dernida’s deconstruction, see M. Ryan, Magxism anp DEconsTRUCTION 102-99] (108 1).
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truth constituted the premier feature of the Leftist and Rightist
visions, the end of political acrimony could be attributed to John
Milton. However, the Rightist and Leftist visions of freedom of
speech disagree in the same manner that they disagree over other
issues. The Left maintains its concerns over egalitarian distribu-
tion of power, and accordingly, pushes for an expansion of the
capacity to speak effectively,*® Thus, the Left judges *““the mar-
ket according to the extent to which it promotes an actual, con-
crete pluralism which then develops truth.** The Right,
however, maintains its interest in promulgating unequal concen-
trations of power.”® Accordingly, it employs pluralism as an ide-
ology, citing an imaginary market of equals to disguise and justify
the fact that the market is in actuality dominated by a powerful
few.”!

The Left and Right disagree over the extent to which the
truth-developing pluralist enterprise is actually practiced. The
Left subordinates the market to the actualities of practiced
power, while the Right subordinates these actualities to the no-
tions of an ideal market. The Left restructures the market for the
sake of equality, while the Right tolerates inequality for the sake
of the market in order to sustain the inequality it prefers. Con-
siderations of power are at stake. Not suprisingly, power (i.e.,
politics) determines which approach ultimately wins a particular
historical confrontation.

III. History

History provides some sense of the future,”® indicating that
free speech broadens when political forces allow it to. Those who
want free speech must push for it. Those pushed must be unusu-
ally susceptible to being pushed before they will yield. Three pe-
riods during which free speech experienced marked shifts in
Anglo-American experience illustrate this point: the English rev-
olutionary period (1640-1690); the American revolutionary pe-
riod (1776-1800); and the judicial revolution of 1937.%*

8 See supra note 15 and accompanying text.

19 For a condemnation of the present state of media oligopoly in the West (and mo-
nopoly in the East), see H. ENZENSBERGER. supra note 35.

20 See supra note 15 and accompanying text.

51 See generally G, Sunapiro, P, Kurrann & J. Mercurto, CaBiespeecH (1984).

52 One reason for studying history is the aflirmation of certain values. See, e.g., E.P.
Tuompson, THE Poverty oF THEory 42 (1978); W. Benjamin, ILLuminations 254
(1969). For a discussion of ascertaining valid value, see supra note 44 and accompanying
ext

53 It is not enurely comeidental that each period has been labelled with the term
“revolution,”
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A. Enghsh Revolution

The first amendment® was born in what has come to be
known as England’s “century of revolution.”?” Milton's seminal
writings on free speech were composed during this period. More
importantly, it was during this period that Milton’s contemporar-
ies made it possible for him to articulate such thoughts.®® While
Milton was inventing first amendment doctrine, his contemporar-
1es were inventing first amendment practices in the streets.>

Milton and the revolutionaries who inspired him rebelled
against the strictures of early modern English society which, from
a twentieth century perspective, evidenced totalitarian features.58
Cultural productions were monitored and censored.® Rights of
political activity were contained within a small elite.** The princi-
ple source of mass media, the church, worked together with the
state to keep the population in a state of subjection.®’ Due to the
overwhelming significance of religion during this period, most
political speech issues were expressed in religious terms.52

The monarchy regularly used the church to disseminate
messages of political importance.”® When King Charles I at-
tempted to consolidate his rule over England during the crisis of
1640, he ordered warnings to be issued from every pulpit in the
kingdom. “For subjects to bear arms against their kings, offen-
sive or defensive, upon any pretence whatsoever, is at least to
resist the powers which are ordained of God; and though they do
not invade but only resist, St. Paul tells them plainly they shall
receive to themselves damnation."%®

Control over English churches was thus essential for control

54 Obviously, to apply the term “first amendment’ to seventeenth century phenom-
ena is anachronistic because there was no first amendment until the close of the eight-
eenth century. However, this Article will use the term in a generic sense. It should be
understood to mean various modes and concepts relating to communication and mobili-
zation. These modes and concepts determined what eventually became the first amend-
ment. Such modes and concepts sull form a valid sense of the first amendment roday,

55 See C. Hivw, supra note 17, at 1-5; see also infra text accompanying notes 60-95.

56 See infra text accompanying note 80,

37 See infra note 80.

58 See C. HiLL, supra note 17, at 27-28, 75-80

59 [d.

60 Jd. at 43-46.

61 Jd, ar 75-80.

Y2 For example, the Root and Branch Petition concerned itself with the dissemination
of godly books and the freedom of ministers 1o preach. The truth over which Milton
sweated was God's which he frequently tied inte Seripture. The Levellers spoke in terms
of freedom to speak and published opinions “in Religion.” See supra note 13, see also infra
notes 73, 82.

63 See C. HiLL, supra note 17, at 76-77.

61 See infra text accompanying notes 70-75.

65 THE STuarT ConsTITUTION, at 151, 168 (Kenyon ed. 1966).
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over English society.®® The monarchy, in control of the Anglican
Church since King Henry VIII, controlled righls q{‘ speech, press
and assembly.®” However, the Reformation®® with its message
that every person should be his®® own priest, and s_hould come to
terms with the word of God on an individual basis, complicated
the monarchy’s control over the church.

GConcern over ‘first amendment” issues, inter alia,
culminated in the English Civil War. The war began in Scotland
where King Charles I was unable to force the Scots to adopt a
version of the Book of Common Prayer.”” Beaten by the Scotush
army and forced to pay 850 pounds per day until a peace settle-
ment was reached, Charles I called Parliament inEo session to re-
quest the money.”! However, the Parliamentarians were more
interested in pursuing their own grievances than in the King’s
request. Though Parliament represented England's propertied
class, Charles I had ignored them for cleven years by refusing to
call Parliament into session.”? In December 1640, the Parliamen-
tarians presented their grievances protesting “‘the faint hearted-
ness of ministers to preach the Truth of God lest they should
displease the prelates, . . . the restraint of many godly and able
men from the ministry, [and the] “hindering of godly books to be
printed.””? _

Since Charles I and Parliament resisted each other, they re-
sorted to military force.” The struggle developed into violence
because the Parliamentary leaders resorted to the disen-
franchised in order to pressure the King.” Any type of ap_pealﬂ to
the people was rare, making Parliament’s tactics unusual.” The
actions of the radical Parliamentarians were dangerous because

66 See supra note 61,

67 P, Gay & R. WeBB, supra note 9, at 153-58, . .

68 The Reformauon began with Luther’s nailing of his 95 lhc_s::s to the church door
in Wittemburg in 1517. The Reformation reached England in 1529 with the Reforma-
tion Parliment which, in defiance of the Pope, gave Henry VIII the divorce he wanted.
Id. aL 134, 155. - .

69 Since seventeenth century society was overwhelmingly patriarchical, it is appropri-
ate to use the masculine gcndel" here. However, it should be noted that during the revo-
lutionary period, a number of lefust protestant sects took the opportunity to H_CC‘OI’(J
almost unprecedented rights to women. See C. Hiwe, T Wortp Turnen UpSIDE
Down (1972),

70 Sge C. Hiw, supra note 17, at 13.

71 Id at 15-14

72 [d. at 11, 4243, B o

73 These grievances were listed in the Root and Branch Petition. See THE STUART
CoNSTITUTION, supra note 65, at 172-75.

71 See C. HiLL, supra note 17, at 111-12.

75 Id at 121, 125-26. _ Ty

76 *"T'he problem of early seventeenth century politics was Lo dcud«{l\\-lwre th King's
rights and privileges ended and those of his free subjects began. . . ." [d. at 45.
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an appeal to the disenfranchised enabled them to realize theip
potential power. Nowhere was this more apparent than in the
Parliamentarian’s New Model Army which was populated by
lower class “roundheads”’” and led by Oliver Cromwell.”® The
more victories the New Model Army won, the more it realized
where real power and legitimate authority lay. During this pe-
riod, many political thinkers concluded that England’s ultimate
authority resided in its people.” Moreover, various people be-
gan publishing newspapers, pamphleteering, forming networks.
and petitioning Parliament.®® These activities later became con-
ceptualized under the first amendment.

Milton’s dreopagitica® was written against this backdrop,
Other first amendment theory was also reelected in certain de-
mands promoted by radical leaders:

[T]hat no man for preaching or publishing his opinion in Reli-
gion, in a peaceable way, may be punished or persecuted as
hereticall [sic]. . . . That strong provision be made that neither
the Parliament, nor any inferior Court, Officer, or Minister of
the Law whatsoever. may in any wise let, disturb, or molest any
person or persons, from contriving, promotng or presenting
any Petition or Petitions concerning their grievances, liberties,
to the High Court of Parliament.??

However, the Parliamentarian forces that sowed the wind of
popular power did not desire to reap its whirlwind. Cromwell
crushed the military forces of the Left at Burford in 1649.%* He sub-
Jected a number of Leftist leaders to prolonged legal harassment.®
Without a mass base, the progressive forces of the revolution were
doomed to eventual failure. In 1660, after Cromwell’s death, dis-
contented members of England’s ruling class (including disaffected

77 “Roundhead" was a social sneer, contrasting the long hair of upper class gentle-
men ta the cropped hair worn by the men of the lower classes. Jd at 124.

78 Id ar 112-15.

79 THE LEVELLERS IN THE ENGLISH REVOLUTION 68-69, 89-90, 100 (G. Aylmer ed
1975) [hereinafter Tuk LEVELLERS] (remarks of Overton, Rainsborough, and other Lev-
cller leaders in the First Agreement of the People). Indeed, a number of radicals in the
army viewed the army as the nation's most representative agent and thereflore most fit
for instituning national transformation. THE STUART ConstrTuTion, supra note 65, at
288-92,

80 See C. HiLL, supra note 17, at 174, plate 14; C. HiLw, supra note 69, ar 18-19; The
LEVELLERS, supra note 79, at 87; C. Hiwr, T ExPERIENCE OF DEFEAT 132 (1984): L
Levy, supra nowe 14, ar 22.

81 See supra note 12,

82 Se¢ THE LEVELLERS, supra note 79, at 79, 87; see also L., LEVY. supra vote 14, at 7,

83 C. HiLy, supra note 17, at 114.

#4 For example, there were dawn arrests, trials, etc. See THE LEVELLERS, supra note

79, ar 48
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Parliamentarians) were prepared to ag:ept the return of Charles I's
son and his ascension to the llmjme. ' . I
Some aspects of the revolutionary ordu:_ WL,:f -nzl(lil'u'é“-leli\‘; he
most significant changes ‘m\-’olvc:d land lr‘a:nslff_ls. Ac_llt_:lo‘:;aar; , P
act of idemnity was passed to aﬁqrd amnesty ?u most .m [—i[e
ticipants.®” Although some religious l('alt‘l';»i_l on l)fc:lcamc la(;;c(& rej
the Conventicle Acl “[m‘bad_e meetings held _un ?r co.. o \Elerf_.
tence of any exercise of religion of hvn:ﬂ;u ‘more pc,rson;; :
smbers of the same household.””®® Thousands of dissenting
m][ag;era were jailed.®® It became illegal to collect more than
]:‘:imy signatures for any petition COI’I(_'L‘l'lll‘i‘l%:'h(l—{.l'ch orr ;:mili:l;zb
it was approved by a group of local‘gennry.l enso S E)Dn;d -
forced. For example, in 1683, thurd University sp??.bbes el
burning of books of “radical” writers such as Milton, Hobbes 2
-3 21
Ha“’;izg\ii:?(.l the close of the seventeenth century, l!u: f:)irt?sm?s c[)f
reacton abated. Parliamentarians dep(ised _];‘unc;i 11 1n‘|'c}r.~_.plm‘methz
his extension of religious tolerance to (nghohcs.‘ ;\Ie\‘m. rgt;(:\(;lss, (he
Parliamentarians permitted the ccnslm‘shlp ‘laws to lé:ll’hjbtl_. - A e._rh:u‘h
Glorious Revolution of 1688, a Bill of R;gh{s was lel.lL{ in whic
some “‘first amendment”’ rights were partially restored:
5. That it is the Right of Subjects to petition the King,
and all Commitments and Prosecutions for such petitioning

are illegal.

9. That the Freedom of Speech, and Debates on _proc;
ceedings in Parliament, ought (o be impeached or questione

I iod in exile. The ing class
85 Charles Il spent most of the revolutionary period LII.(‘?\II_(f.l! llu %r:g:is(: r:;ie ﬁ:pl‘,b.
found him the lesser of two evils when compared to the reign f('; II—I}IL " sk note T7: at
licans [and] the many-headed monster [i.e., the people]. . . Suf
& « |4
s  converted into freehold. d. at
i 86 Land held from the King by feudal tenure was now (_(mu.utd “ll'llg::(f; c‘r_TI_lF I
148 \'-qul land transfers that occurred during the Civil War were ra X
st ) ol q 'L]
ConsTITUTION, Supra note 65, at 361-62,
87 fd. atL 362,
88 [ a 364 L
89 1. Levy, supra note 14, al 125.
90 (. HiLL, supra note 69, at 281,
1 36, 200
91 . Hiww, supra note 17, at 66, 200. . o s u: T
92 James II's (‘;l"lftﬁl{)ﬂ involved more than issues of religious ht-t-l.hi;u n:\-"[;::mf-q & Rar:
limcmari'-u;b could reasonably view it as a threat 1o the hcgc;[llom an ‘a;;:mc Ig? Fal
they had gained as a result of the Restoration settlement. C. HILL, supn ;
b J— . English book
9% This decision seems to have evolved more Im;n a dclﬂr? l(i) f:? tg;gfmw g
g iberal « itment to freedom of speech. L. LEVY,
trade than trom a liberal commi T it el
i itical ec & litical ideals are hard to untang
12 Again, political economy and paolitic . ard i0:1 I o
u4 '%'Iu_- (!lt)n()us Revolution is how James I1's deposition came to be
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in any Court or Place outside of Parliament.?

Consequently, during England's century of revolution, firg
amendment rights expanded and contracted according to which
political forces had been most effectively mobilized. Popular encr-
gies were released in the revolutionary chaos and crystallized in the
form of the New Model Army. The English masses enjoyed unprec-
edented first amendment freedoms. When the radical elements of
the revolutionary army were crushed, first amendment freedoms
were accordingly constricted. These constrictions continued until
Parliamentarians realized that power should not be concentrated in
the King, but rather should be disseminated amongst themselves,

B. The American Revolution

During the American Revolution, concerns of first amend-
ment 1ssues culminated in a general articulation of these rights,
The revolutionary generation felt a need to establish these rights
in law and set them out as barriers through which governmen
should not break. After the Declaration of Independence, each
state in effect became a sovereign nation. Almost every new na-
tion-state included some type of first amendment provision in its
initial constitution.%®

Given their experience with the British, it is not surprising
that the new states were so concerned in listing such “bills of
rights.” The “British Constitution” was an ambiguous agglom-
erate of tradition and precedent.®” The Americans believed that
the British had used these ambiguities to promote “tyranny.""?®
Thus, Americans were concerned with demarcating the line be-
tween legitimate authority and arbitrary power.,

95 Statures AT Larce 1 Will. and Mary, sess. 2, ¢, 2, (Pickering ed. 1726-1807)

96 See, eg., DEL. Const. of 1776 art, 1. 8§ 9, 23 (right 1o petition, freedom of press);
Mbp. ConsT. of 1776 aru 1, §§ 11, 38 (amended 198] as §% 13, 40) (right 10 petituon,
freedom of press); Mass. Canst. of 1780 §§ 16. 19 (amended 1983 as §§ 4, 15) (liherty
of press, right of assembly): N.C. Const. of 1776 art. I, §§ 15, 18 (amended 1984 as
§§ 12, 14) (right of assembly and petition, freedom of speech and press); Pa. Const, of
1776 art. T, §§ 12, 16 (amended 1968 as §§ 7, 20) (freedom of press and speech, libels,
right to petition); VA. ConsT. of 1776, art. 1, § 12 (freedom of press, specch).

7 This could include statutes, traditional practice. documents such as the Magna
Carta, erc. Ses, &g, THE STUART CONSTITUTION, supra note 65, at 7-10: G. TINDALL, supra
note 31, at 175-76.

98 Some of the tyrannies perpetrated by the British included taxation without repre-
sentation, elimination of trial by jury, and burden of' proof placed on deflendants in ad-
miralty courts. G. TINDALL, supra note 31, at 176-77. It should be acknowledged that it is
possible that some people might have worried about “tyrannies’” excercised by the
people.” During the revolutionary period, Loyalists found their first amendment and
other rights suppressed in a number of situations See supra note 37 and accompanying
text.
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First amendment rights would naturally be include_(l in the
states’ listings. Even the conservative Alexander Hamilton A
;,;ruc(l that freedom of the press must be maintained, (..luc. to its
;;apa:_'u-y to “‘shame [or] intimidate . . . oppressive ()f.l}tgle;\;; man
more honorable and just modes of conducted affairs. : zm;? ’
ton also viewed first amendment }rccdnms from a broader po 1td~
ical perspective. He noted that iI'L‘.{?dtflm of the _p_r(?ss prqupotle
dissemination of culture, and contributed l‘n_[‘;olu_lcal stgbll 11'._\_1 DY
diffusing “liberal sentiments on the na]('ln.nmstranon oi\ ‘g.(.)\tr‘n-
ment’’ and promoting national umity.* " From a more lt‘hlb:jptr-
spective, Thomas Jefferson noted that first amendnu‘z.m §reel olms[
promoted peaceful reform.'*! Other commentators noted tha
there could be no liberty without the encouragement of “reason

d knowledge.” %% .
g ['he :'\mirican revolutionaries hoped to eslabl:s‘hh a more
perfect political order. Their experience with Ll:le I_?»rmsh,_ con-
vinced them that the establishment and _expllcauon of hrs[‘
amendment freedoms constituted an Frssenhaﬂl part OI_" [1’1‘2“{.[ newl
order. The United States Consttution {”(_Jtr'msmuuon ) was
drafted to establish a revised political order. When the Cons.lml-
tion was initially framed, it did not secure first amendment i"rC(:.‘:
doms as did state constitutions. The motives 1mdm‘ly‘:r1§ [h}b
omission are questionable, but the Constitutional debates e\f-
dence a sense that a bill of rights was not needed because most
power already resided in the states.'®® A more dour view Slfg)-
gests that the Constitution’s framers l]upc.(_l. to centralize power
for the sake of a wealthy and powerful few. Their objective was 10‘
surround themselves with as few trammels as was politically

feasible, 0%

Nevertheless, the lack of a Bill of Rights generated contro-

99 | Levy. FREEDOM OF TUE PrEsS FrROM ZENGER T0 JEFFERSON 397 (1966)

100 14

101 /d. at 376. »

102 Tue AnTi-Feperarist 21 (Kenyon ed. 1966).

103 P Smrry, THE Suaring ofF AMerica 91 (1980) ‘ . Bl
104 That the more dour view of the nu;liw‘s'nl the Constitution's pt{"t_ﬂpm_u(r‘n__“.‘:almtw
totally inaccurate is suggested by the ff:lls.-wmg Ubl‘)l':!'\’[lfl(ll'lh .I;'mu ‘Oglb;r::::]r‘:--"l(-
Outo, French charge d'affaires m New York, a relatively neutral, though ans atie,
" I'he necessity has now heen telt for a long time, My l:;“.l.(.ll :(;Ip?::el mg
Federal Government more energy and vigor, hui_onc _C'Tm i?{, ‘““TH? hs l: : e
excessive independence granted Lo the citizens \‘I's'd'v-"h{‘h?'uaiék.{i:tn e
Stutes vis a vis Congress, is much oo dL'ar_ to the |||rl1\3r uals 1o be % ||n; o
from them without great precautions. The people do not l:g.r.m“mllri T
natural consequences of a greater power granted (o (,-.m.g.!.:_w,. oulg e
regular collection ol taxes, a severe administering of jusuce, extre \
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versy, especially among the opponents of the Constitution, 05
Many states which ratified the Constitution qualified that ratifica.
tion by stating that a bill of rights was necessary.'” When James
Madison won his seat in the new House of Representatives, he
quickly went to work to satisfy the demands of his constituents'?
and many other Americans.'°® His efforts culminated in the pas-
sage of the Bill of Rights. The first amendment states that;

rights on imports, rigorous actions against debtors, and lastly a marked pre-
ponderance of rich men and property owners

Even though there are no patricians in America, there can be found cer-
tain men known under the label “gentlemen™ who, by their riches, by their
talents, by their education, by their families or by their positions, aspire to a
pre-eminence that the people refuse to let them have. And although several
of these men have betrayed the interest of their kind to acquire popularity,
there exists among them a rapport made stronger by the fact that they all fear
the people’s efforts to deprive them of their niches, and also by the fact that
they are creditors who have thus an interest in making the government
stronger and in overseeing the administering of the laws. These men ordina-
rily pay the highest taxes, whereas poorer owners escape the vigilance of the
collectors. Most of them being merchants, it is important for them that the
United States establish a good credit history with Europe by paying its debts
in full, and that they give Congress enough powers 1o force the people 1o
contribure.

It has been tried to no effect, my Lord, to spread notions of justice and
equity by pamphlets and other publications, and to deprive the people of a
liberty they use Lo such wrong ends. By proposing a new organization of the
Federal Government, one would have shocked the spirits. Ruinous circum-
stances for the maserican trade have luckily happened that provide reformists
with a pretext to introduce a few innovations.

5. Morri1sioN, THE AMERICAN RevoruTion 1764-1788 228-24 (1923) (from a report to
the King dated October 10), 1786).

105 Spe P SMi, supra note 108, al 96-97,

106 These qualifications impressed the Federalist John Marshall to the extent that he
recalled them over 30 years later:

But it is universally understood, it is 4 part of the history of the day, that the
greal revolution which established the consutution of the United States, was
not effected without immense opposition. Serious fears were extensively en-
tertained that those powers which the patriot statesmen, who then watched
over the interests of our country, deemed essenual to union, and to the at-
tainment of thuse invaluable objects for which union was sought, might he
exercised in a manner dangerous to liberty. In almost every convention by
which the constitution was adopted, amendments 1o guard against the abuse
of power were recommended. These amendments demanded security against
the apprehended encroachments of the general government—nort against
those of the local governments.

In compliance with a sentiment thus generally expressed, to quiet fears
thus extensively entertained, amendments were proposed by the required
majority in congress, and adopted by the states.

Barron v. Balumore, 32 U.5. 243, 250 (1833)

107 The issue was felt so mtensely in James Madison’s district that it almost defeated
him in his attempt to secure a seat in the new House of Representatives. See P. SMITH,
supra note 103, at 166

108 In us early days, the legitimacy of the new constitution was suspect. “As historian
J- T. Main has shown, a shift of twenty-four delegate votes would have meant defcat in
eight states rather than victory in eleven.” H. Wasserman, AMERIGA BORN AND REBORN

54 (1983).
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Congress shall make no law respecting an em‘ahiishr:}cm

of religion, or prohibiting the free exercise thereof: or 3]3!"1dg-

ing the freedom of speech, or of the press; or the right of the

pevr_)plc- peaceably to assemble, and to petition the government

for a redress of grievances.'%”

This first amendment largely resulted from a fear of centralized
power. The people of the new nation were determined to irlmu-e
that the new national government would not be used as “gilded
chains [by] mascqued aristocracy.”''° |

The fears of skeptical Americans were not without grounds. To-
wards the end of the Adams administration, the Federalist Party be-
came deeply concerned that it would lose power ‘in the next

residential election."”! To help maintain control of the govern-
ment, the Federalist Party succeeded in passing the Alien and Sedi-
tion Acts.''2 The Acts, among other things, made it illegal for any
person to write, print, or publish:

any false. scandalous and malicious writing . . . against the

go'\-emmeru of the United States, or either house of the Con-

gress, . . . or the President, . . . with intent to defarr_le. ...0rto
bring them, or either of them, into contempt or disrepute; or

to excite against them, or either or any of them, the hatred of

the good people of the United States. . . 1T

Jefferson’s anti-Federalist Republicans'™ did not appeal to the
courts to secure their frst amendment rights.''” Instead, they
launched a political counter-offensive which included protests by
the states of Virginia and Kentucky, claiming that Federalists’ ac-

109 This Article concerns itsell with the first amendment’s relationship with polincal
mobilization. Therefore, the amendment’s religion clause is not focused upon Hr.p.w-
ever, given our observations concerning the role of religion as a tool of t_hoiigl.il‘t.u‘!'llfuli_
the extent to which the religion clause ties into the more explicitly political aspects o
the first amendment should he appreciated. The class control aspect of religion contin-
tied into colonial America and played a major role Il'lurlng the Great .\Il\“.l.l\t'l'ul'!g w.h_;‘rh
immediately preceded the outbreak ol the Amernican Revolution. See HOFsT ADTER,
AMERICA AT 1750, 204-05, 291-92 (1971). Thus, 1t 1s nol lJllTlr.:.l_lr 10 t_'cad the hrst
amendment’s religion clause as a political liberation clause, instituting a [l‘i'{;dt)l‘l’l from
state-sponsored religion which has a deleterious effect on free ])011(1&1'_iii.:lll\'“l“_ §

110 The rhetoric is from anti-Federalist pamphlets issued during the rauhcation cam-
paign. Se¢ Tue ANTI-FEDERALIST, supra note 102, ac 17, 31. I

T The next president was due to be umugugamd on ,’\'[El.l_'(_ill 4. 1801, the expiration
date of the Alien and Sedition Acts. | Stat, 596 (July 14, 1798).

2

113 fd . .
114 Jefferson’s followers ultimately formed the Democratic Party of today. They ongi-

nally used the name “'Republican’ to suggest that their Federalist opponents were ¢ loset
monarchy men. (. TINDALL, supre note 31, at 295-96. .

115 This was due in part to the fact that the the courls were crammed with }‘L‘:icrull!sl_
politicians. Indeed, Federalist judges refused to allow dt.‘{(.‘ll(]ufnlrv Lo (]'l(\“l‘.'llgll‘ Ehc .-\c‘ts
constitutionality, A. Kerry & W. T1arsison, Tae AMERICAN CONSTITUTION 136 (1983).
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tions were l.mc_onmiu_lLional.‘"'i Notwithstanding the passage of (}

Ahf:n and Sedition Acts, the Republicans won the 1800 electi o
\]eﬂersor.l r?pudialed the Federalists’ abandonment of first am 0":;-
ment principles by pardoning those who had been cmwirhlcd ueri )
the Acts and refunding their fines.''” Jefferson’s panisafm in 8( o
gress launched a purge designed to intimidate the I“e(im‘ali;l fed 01b
¥|ud1c1ar.‘y which ultimately removed one district court 'L;d : i
nearly impeached a Supreme Court Justice.''® O

C. The Judicial Revolution of 1937

~ The “Judicial Revolution of 1937"" signalled a new rece

tveness on the Court’s part relating to New Deal legi‘;lationtg‘-‘
[t represented the Court’s increased willingness to Ipf'.rmil of
ernment regulation of economic rela[ionsh‘ips which };rcviogo;-'
had been characterized as “private” and beyond the pnr\-'ife\t'lso}f

116 G. TinpaLL "

». TINDALL, supra note 31, at 313-14. Inr :

., B : 4 3-14. response to potental Federali
i ; ‘ L, @ pote ederalist argu-
lj(-vdop}:-:jt t)};: :::: hcr;&l quult_c within the tradivons of the common law, the Republicr"gl:lls

: akthroughs in first amendment theory which intimz ‘ i ‘
b For iy S ory which intimated current libertaria
1ghr. Xz . even though everyone agreed th .

s s ple ough yone agreed that there could be no prior re-
i Pl““:]::“:a r[jhfe pu:alrsi {in: I,Ufl!.-'l)L‘l valive position stll maintained thar a pul)imhi()‘r l:;l!l‘;d

) nsecuted for publishing false information concernin
Uy pogc publit ein cerning the government after publica-
i fr(i ﬁ{(“l[t)::blllcam argl_ledl that, in an aroused political environment, u-utJ;l a:lul fdi:‘:
hoag: ;ll .”_\r} ecame. a tunction of subjective opinion and thus only in urious

et 1ould be subject to prosecution. L. Levy, supra note 14, at 162-70 i

. LEVY, sufm 4, at 16 . :
one person w,hs::‘{irf; :];“__? _1 jl. at 162-70. Somc of those convicted under the Act included
o -\dams > h;:.m;(}dxr“tt: .Is!‘du‘fhat he wished the wad of a salute cannon would hit
Je Adams s . Matthew Lyen, a Congressman h /ermo BT :
nlcrcd, G. TINDALL, supra note 31, at 318 remaahom Mermant s S5 A
15 3 % { % !
ohn Picke nor : i

o {}"1];; ﬁ;glr 1:?;::":1;;,;1;01& guilty of drunkeness than “high crimes and misdemeanors”
Waa phe o (‘1;;1»,-; of the chubl!can campaign. The case against Supreme Court Jus-
P e § -m € was more dubious and weighty, His “crimes” consisted of purging
o Icmo‘v@ }1121 {_rlm Itslan;l. expounding his political prejudices from the bench Eﬂ"nrl%
b9 temave i | olm the Court failed, undercutting the momentum of the Rt:pu!)li;;uu
Jinn, :?I INDALL, sufra note 31, at 326; see also R. ELLis, THE JEFFERSONIAN

SRISTS =it . - ne i ; b | ’ :
i AU 1;_ 1.t\utl__mu.t: that Congress would pass anything resembling these .A:'Ls
couraged sme ¢ l‘:\bltlla encouraged by Wilson during World War 1 Wilson en-
ey e rpa.r‘;»Ilagai;r:::;](:pponcnls of his foreign policy. This attitude culminated in
;mpr‘iﬂ-mm;‘i, . cts of 1917 under which it became a felony punishable by twenty years
mpeisom En) o say anything that might ‘postpone for a single moment, as one federal
Judge pu i, tan American victory in the struggle for democracy.”” W K p, T
Tics oF War 228-35, 326-31 (1979). F : oy karr, Tetr B
LU DY a2 R o S (197 ). For oxamplﬁs of backsliding on the part of Jefler-
revolution of ;1;1¢a-~"\.()£1i1.\(i's‘;.f”i n|Ute H}j at 171-92. Apparently, paranoia that the

2HE'S § s beu raved, 1s s ' >

v g betrayed, is not restricted to leaders like Castro and

119 This ter o ;
") du:”lel l}?;}éﬁ[f_n_% to the famous wrnabout exercised by the United States Supreme
e Pa:-ril'%z 30;}'['{ f_xc‘m:uultshlﬁ occurred when the Court decided West Coast Hotel
e 5;% '(1q0‘!,) ":.-‘I .Ii?l,iltl‘,':“a.fl). This case overruled Adkins v. Children's Husl'aital.
L :{{e w..“_.[ P ?1.( 1l 1ad ullr.all_ms-t-a} stale establishment of minimum wage laws.
1o galy 'ii(-;- Y:;:TLJI;.I;(:L';.'_TN:S l[f;g;l({lalt‘d another minimum wage enactment in

.1 x rel. Tipaldo, 298 11.8. 587 (1936) (Mare as ¢

(_)J;SL.H iy, e ] 5947)} 5. 587 (1936) (Marehead was overruled by

20 §pp. N : shlin &

Sev, NLRB v. Jones & Laughlin Steel Corp., 8301 U.S. 1 (1937)

government regulation.’

modifications that the Court institute
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21

Court’s shift in these areas were the
d in first amendment law.
revolution all but transformed first
Before the revolution, the Court ac-
corded the government broad discretion in restricting first
 mendment activity. For example, in Dauis v. Massachusetts,'** the
Court sustained the conviction of a reverend who had the temer-
each on the Boston Commons without 2 permit from the
government.'*’ The Reverend argued that the Commons be-
longed to the people and that the permit system granted govern-
ment officials the power to censor at their discretion.'**
However, the 1897 Court preferred the reasoning of Oliver Wen-
dell Holmes, who had sustained Davis’ conviction while sitting at
the head of the Massachusetts Supreme Judicial Court:

Equally important as the

The first few years of the
amendment jurisprudence.

ity Lo pr

bsolutely or conditionally to forbid
public speaking in a highway or public park is no more an in-
fringement of the rights of a member of the public than for the
owner of a private house to forbid it in his house.'*”

For the legislature a

in 1937, Dawis and 1ts progeny wcre overruled.
Court radically redefined the areas in which
potential first amendment actors might engage in expressive and as-
sociative activity. For example, union picketing was held to be pro-
tected speech under the first amendment, and therefore, could not
be prohibited by the states.'2® In addition, the excesses of anti-com-
munist legislation were brought under some control when the Court
refused to sustain convictions for merely attending a political meet-

Beginning
Within a few years, the

121 See supra note 119,

122 167 U.S. 48 (1897). Perhapsitis no coincidence that during this period, the Court
also rendered some infamous decisions, See eg., Plessy v, Ferguson 163 U.S. 537
(1896), (Plessy was overr uled in Brown v. Board ol Fducation, 347 U.5. 489 (1954) (stale-
sponsm‘cd aégrcgnmm sanctioned)); Pollock v. Farmers’ Loan and Trust Co., 158 1.8,
601 (1895) (income tax invalidated despite precedented to the contrary); In ve Debs, 158
U.S. 564 (1895) (commerce clause used to justify imprisonment of strike leader); United
Siates v. E.C. Knight Co., 156 U.S, 1 (1895) (Court did not find any anuurust violatnion),
Davis serves as an example of a Rightist judicial offensive, which aligned the sanction of
law behind large agglomerations of corporate power.

123 Dams, 167 U.S. ar 48,

124 4 at 46, 48, See infra texi accompanying notes
commonplace after the 1937 revolution.

195 Dawis. 167 U.S, at 47, Dawvis holding is consistent w ith most cases decided after it
and before the 1937 revolution. The Court’s decision accorded great deference 1o gov-
ernmental efforts to stifie freedom of expression. See, e.g., Gitlow v. New York, 268 1.5,
652 (1995): Gilbert v. Minnesota, 254 U.S. 325 (1920)

126 Thornhill v. Alabama, 310 U.S. 88 (1940); Senn v
301 U.S. 468 (1937)

129.32. These arguments would be

Tile Layers Protective Union,
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ing'*” or engaging in organizing without inciting violence,'28

. The system of censorship through the use of discretionary per-
mits upheld in Davis was abrogated in a number of areas after ;I 937
In 1938, the right to distribute pamphlets and literature was vikndi.
f:alc.d”“ and, in 1939, the Court prevented a township from disguiqr
ing its censorship attempts through an anti-litter provision,'30 Th‘al
same year, in Hague v. C10,'*! the Court upheld the right to meet in
public parks. In addition to all but overruling Dm.ar':;,-”’z the Court
noted that public fora like parks, sidewalks and streets, enjoyed 4
sacrosanct status.

~ Wherever the title of streets and parks may rest, they have
immemorially been held in trust for the use of the puhliJc and,
time out of mind, have been used for purposes of assembly,
communicating thoughts between citizens, and disvussin(g
public questions. Such use of the streets and public places
has, from ancient times, been a part of the privileges, immuni-
ues, rights, and liberties of citizens. The privilege of a citizen
of |_he United States to use the streets and parks for communi-
cation of views on national questions may be regulated in the
interest of all; it is not absolute, but relative, and must be exer-
cised in subordination to the general comfort and conven-
1ence, and in consonance with peace and good order; but it
must not, in the guise of regulation, be abridged or denied.'??

Rights ol free speech and association were extended further
whfn_t the Court abrogated obstructive permit requirements for the
solicitation of funds by religious groups and charities.'®* While the
Court upheld the right of a jurisdiction to require a license for the
sale of books,'* it invalidated similar requirements in the case of
l"t.}llgl(‘}llﬁ tracts.'? In 1943, Justice Black explained the politics be-
hind the Court’s extension of first amendment status to
doorknocking:

127

Defonge v. Oregon, 299 U.S. 353 (1937)
Herndon v. Lowry, 801 11.S, 242 (1937).

129 Lovell v. Griffin, 303 U.S. 444 (1038),

130 Schneider v. Irvington, 308 U.S. 147 (1939).

131 807 U.S. 496 (1939). .

192 In contrast Lo the Hague ordinance which deals only with “the exercise of the nght
r_:l'?'p_e_e:ch“‘dn(i assembly,” id. at 515, the Dawvis ordinance could be read to Pll]‘}lil‘)il some
actvitics “not in the nature of civil rights.” The Iague majority thus avoided flat ['L'i)ﬁ(ii—
ation of Davis, although one dissenting opinion argued that in principle, both ordi-
nances were the same. Jd, at 533 (Butter, J.. dissenting) .

193 fd ar 515-16 “ '

134 Cantwell v. Connecticut. 310 U.S. 296 (1940)

I#5 Jones v. Opelika, 316 U.S. 584 (1942),

146 Murdock v. Pennsylvania, 819 U.S. 105 11943).

128
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Of course, as every person acquainted with political life
knows. door to door campaigning is one of the most accepted
techniques of seeking popular support. . .. Door to door dis-
tribution of circulars is essential to the poorly financed causes of little

people.* "

Thus, the Court granted protection to a prime means of lower class
mobilization.

In 1945. the Court reaffirmed the right to meet in public with-
out a permit.'*® In 1946, the Court rejected private property argu-
ments used to block the distribution of religious literature.'*?
without these obstructions, the ability of the lower class to meet,
organize, and mobilize were again enhanced. N

On a broader basis, the course of these later decisions has been
set out in Palko v. Connecticut '*® and United States v. Carolene Prods.'*!
Palko has been credited with instituting the “nationalization” of the
Bill of Rights.'** Carolene Prods. signalled a new sensitivity to the
maintenance of democratic rights:

There may be narrower scope for operation of the pre-
sumption of constitutionality when legislation appears on its
face to be within a specific prohibition of the Constitution,
such as those of the first ten amendments, which are deemed
equally specific when held to be embraced within the Four-
teenth . . . . It is unnecessary to consider now whether legisla-
tion which restricts those political processes which can
ordinarily be expected to bring about repeal of ur‘sd_esirable
legislation, is to be subjected to more exacting judicial scru-
tiny under the general prohibitions of the Fourteenth Amend-
ment than are most other types of legislation. . . . Nor need
we enquire whether similar considerations enter into the re-
view of statutes directed at particular religious, . . . or national

__or racial minorities: whether prejudice against discrete and
insular minorities may be a special condition, which tends seri-
ously to curtail the operation of those political processes ordi-
n:arilly to be relied upon to protect minorities, and which may
call for a correspondingly more searching judicial inquiry.'*?

187 Martin v. Struthers, 319 U.S. 141, 146 (1943) (emphasis added).

138 Thomas v. Collins, 323 U.S. 516 (1945)

139 Marsh v. Alabama, 326 U.S. 501 (1946). e i ;

140 302 U.S. 19 (1987) (Palke was overruled in Duncan v. Louisiana, 391 U.5. 145
(19G8)).

141 304 [1.S. 144 (1938). i

142 Spp Tre AMERICAN CONSTITUTION, supra note 115, at 53%6

14% 304 U.S. at 152-58 n.4 (citations omitted). It should be noted that JeHlerson and
advocates of the Bill of Rights, would have approved ot footnote
¢ of the Bill of Rights would he to hand the judiciary
w 1., LEVY, supra note 14, at 118.

Madison, the premier
four. They felt that the main pomn |
with a “legal check’ on legislative excesses. S¢
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Thus : i
. llu:, t]hch({,nurt fsugguted that those laws which consiricted the
oliical nights of the disenfranchi g i 6%
_ 1sed would be s . Stri
scrutiny, .Ubj{ﬂ <
3 Qa7 > directi "R I
; ?her l.l:i/. Eh{" direction of first amendment jurisprudence was
:‘c e‘:r':ed. Ilie first amendment decisions of the otherwise nnova
n-el Varren Court seem relatively tame in comparision.'** This is
pag!‘; because two previously conservative justices, Justices Roberts
a.n ughes, changed their votes. Moreover, other C{)nsel‘vaLiv{- jus
L.I}CES {_'{BIULIGI‘“ \fIcReyntalr_!s, Van Devanter, and Sutherland) were ré
p_ac[{_n by Franklin D. Roosevelt appointments.'*5 This particular
‘e\}? arllauon reflects a broader historical situation and it is consistent
vith the theory that when political situations change, changes in the

law ﬁ_?HDW. IInde.e.d, this was conceded by Justice Owen Roberts wh
explained his critical and pivotal 1937 shift: T

Looking back, it is difficult to see how the Court could
have resisted the popular urge for uniform standards throu h-
out Ithe. country—for what in effect was a unified t‘(il")ﬂ(ll’!l\«' i
An insistence by the Court on holding lederal power to whdt
seemed IS appropriate orbit when the constitution wa
adopted might have resulted in even more radical changes in
our d:‘ml structure than those which have been gmrlmﬁ‘\al'n
complished through the extension of the limited juris‘di'.-:' =
conferred on the federal government 146 R

_]I.IS[IC(:“ROf_)t"t'LS recognized that if the Court did not concede to th
people 5 ‘dgmands, the people would satisfy their dc i
Eelffrs, This was clear not only because [he'pmple were voting for
pl{z.ﬂiz-‘:;“,jg::,hls 5111_)[)‘r.)r'!.c1‘?..lr_n (.Iolngn_?ss, ‘bul also because the peo-
- AR OVET cities, ™7 sitting in factories,'*® marching on
state capitols,'*? killing lawyers, 150 flogging judges,'>' and I‘a]ﬁ’il-lq

mands them-

ml.ﬁu Dennis v. United States, 341 U.S. 494 (1951)
member J : S .
I|]1.:‘|I\I\.‘)t|;1:-]:'flrﬂ:'t'Id C\f‘nllltuugh they were nat charged with overr acts designed to over.
piincinles :‘.{l{'t}’rlr_lr:u.'ni{. In other cases, the first amendment decisions mm'r-j\ yursued
P ggg.;' b ‘: 1I|1s?wzl!5;,[h{(;‘r!h alier the IQS_'E revolution, See Shutllesworth v, tiim;m -
Cllrrfl_-d - \\\(‘P vL ~\!-)II ). i"cr(_hﬂ).\ _rhc Warren Court’s most striking innovations u:;
Times Co. v, Sul’livaﬁ.‘%:gdﬂlm' 5“” l'!.'S-.' 449 (1958) (right to associate) and New York
cases might be viewed f.:g 13.12[]1 “IJMJ (protection of the press), In one sense. these
it 5 wed as additional ex ; AL R oREL]
(,?:o_m;g Prods. footnote, See supra note {l?lt-z‘nﬂom of the principles announced in the

"2 See A, MAsON, Tue SurReEME Cougrt I =

146 ¢ L2 = ‘OURT, FROM TAFT To WagkeN 74-128 (196

iy {-])'ﬁ f{‘(:m'l‘_Rllh.. I'ne Court AND Tue CoNsTITuTION 6]-62 1’]951;_I Sk
B;-_l--\'wr-::_'}l:;:\l};f,h:i .i{i'i!t‘i':| *tr'lk;‘;‘ In &-Imn(‘apn]is, San Francisco and Toledo 1

WRTLIN, IRBULENT YEARS 217-317 (197 . Y - ; 14t
PLE'S Movements 41-180 (1970). ¢ (070) F PIVEN & R. CLowarn, Poox Peo-

*# The most famous of these sit-ins
e =R Sie-ins occurred at F / i emnans. T N
Fanstcel Metallurgical Corp., 306 U.5, 240 (1930 0 Mo0F Company. S NLRB v.

149 ’ N T
vl ,l:f Caro. Lynpon Jounson: THE Pati ro Power 248-49 (1989),

(convictions of Communist party
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around “radical” figures such as Huey Long and Father Cough-
lin.'”? The people’s new aggressiveness was precipitated and en-
couraged by the Depression.'” The disenfranchised, made
desperate by the economic devastation of the Depression, organized
themselves into mobs, unions, movements, and parties.'* Those
who had ruled America for more than a generation witnessed the
disintergration of the traditional socio-economic order and suffered
an unprecedented crisis of confidence.'™®

The justices that Roosevelt appointed represented the new
political realities in their afirmative attempts to respect, acknowl-
edge, channel, and contain the new forces.'*® They insured that
first amendment rights would be construed to encourage the New
Deal constituency to organize and mobilize within “legitimate”
means.'®” Yet, the justices also countered the more forceful expres-
sions of popular political power.'*® As appointees of Roosevelt, the
“New Deal" justices were presumably interested in securing the
long term success of New Deal measures.'”™ One way to have ac-

151 Jd.

152 Huey Long was Governor and then Senator of Louisiana until his assassination in
1935. That year, the Democratic National Committee commissioned a secret poll which
suggested that Long might garner six million votes in the 1936 presidental election.
Father Coughlin was a Catholic priest who gained a national following through radio
broadcasts. Both Long and Coughlin made issues of the unequal distribution of wealth
during the Depression, Roosevelt's turn to the left in his Second New Deal measures of
1935 can easily be viewed as attempts Lo regain the support that Coughlin and Long
were attracting. See generally A. BRINKLEY, VOICES OF PROTEST (1982)

163 See supra notes 147-52.

124 Deprivatuon s a key factor in mobilizing people. T. Gurr, Wuy Men RebrL
(1970)

155 This manifested itself in a number of ways such as Justice Roberts’ reluctant swing
vole and President Roosevelt’s reluctant support of Social Security in the face of Long's
“Share Our Wealth”" proposals. Sev supra notes 146, 152,

156 See supra notes 147-55 and accompanving text,

157 See supra notes 126-42 and accompanying text.

158 NLRB v. Fansteel Metallurgical Corp., 306 U.S, 240, 252 (1939) (labor's highly
effective “'sit-down’" tactic, a forcible seizure of an employer's [actory by employees, de-
clured illegal). For some of the political implications of this decision, see Klare, Judicial
Deradicabzation of the Wagner Act and the Origins of Modern Legal Conciousness, 1937-1911, 62
Minn, L. Rev. 265, 822-25 (1977).

159 Of the nine men President Roosevelt appointed to the Court, all but two had been
New Deal supporters. Justice Black had backed President Roosevell's court packing
[ni.n‘:-. inn the Senate. Justice Reed, as Solicitor General, had argued New Deal legislation
nefore the “old” Court. Justice Frankfurter was a White House adviser. Justice Douglas
served as head of President Roosevelt's Secunities and Fxchange Commission and wrote
some ol his speeches, Justice Murphy had worked for President Roosevelt in 1932 and
1936 and h;u] supported him when he, Murphy, was Mayor of Detroit and Governor of
Michigan. Justice Byrnes was a “poliucal and personal ally"” of President Roosevelt. Jus-
tice Jackson had supported President Roosevelt from his political base in upstate New
York in 1932. As for the other two, Justice Stone was promoted to the Chief Justice
post from an Associate Justice’s chair, having been initially appomted by Coolidge. Jus-
tice Rutledge spent most of his career teaching law, or serving as a judge. H. ABrAHAM,
Justices anp Prestoents 200, 204, 206, 210, 212, 214, 218, 221-22, 225 (1985); B
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complished this would have been to secure popular support for the
New Deal by insuring that those “naturally” inclined to support the
New Deal would not be discouraged from doing s0.'® Ultimately,
the first amendment innovations of the New Deal Court might be
explained as ways of bolstering the New Deal constituency. While
the decisions of the New Deal Court maintained order, they also
protected the political activities of the groups which constituted the
New Deal’s electoral strength.'®!

Whether the justices’ reasoning was so explicit and calculating
is questionable. While most of them were well versed in politics, 62
their sense of constitutional propriety probably influenced their de-
cisions to a certain extent.'®® Although a rational argument could
have been made for sustaining the status quo as represented by Da-
vis,'** equally rational arguments could have been made to support
the new order promulgated by cases such as Hague.'®® The New
Deal justices seemingly decided that the rationality of Hague and its
progeny was more compelling than Davis and its progeny.'®® Unsur-
prisingly, they expressed their choices in the rhetoric of constitu-
tional 1dealism rather than the language of partisan politics. Those
choices make sense when we acknowledge the cold political implica-
tions underlying those decisions. Davis gave way to Hague because

Mureny, BRaNDEIS FRANKFURTER CoNNEcTION 99-102, 189-90, 204-205, 261, 303, 320
(1982).

164 That is, the unions in particular and the “little people” in general. It is this con-
stituency of the "little people™ that the New Deal Court had (o encourage and protect if
the new order of the New Deal was to he secured.

161 A more Marxist way of describing this phenomenon is to note that the New Deal
Court encouraged the transformation of the working class-in-itself into a working class-
for-itself. Again, Marx’ point is that political power goes to groups that enjoy the capaci-
ties of self-organization. See supre note 7, With the various decisions it rendered during
the few years following 1937, the New Deal Court insured that the “little people” would
enjoy an unprecedented array of options to promote such sell-organization. See supra
notes 119-43 and accompanving text. With such new options available to them, the
lower classes in American society were able to develop some political power Lo counter
the organizing power already enjoyed by the American ruling class, who owned most of
the government and the media.

162 Of FDR's appointments, only three had ever served as judges (Black, Murphy and
Rutledge). Black and Byrnes had served as senators and Murphy had been governor of
Michigan. Jackson had been active in politics in upstate New York and had been au carly
FDR ally. Douglas and Frankfurter were confidants to varying degrees and Douglas’
name was raised as a potential vice presidential candidate in 1944 and a potennial presi-
dential candidate in 1948. Only three of FDR's appointments could he viewed as being
politically inexperienced or politically untrustwarthy from FDR's perspective. Reed was
a governmental lawyer but argued New Deal cases as Solicitor General. Stone was a
Republican corporate lawyer. Rutledge was a law professor. See supra note 159,

163 See generally A. MasoN, supra note 145, at 74-128.

164 167 U.5. 43 (1897)

165 307 1U.S. 496 (1939).

166 See supra notes 133, 187, 148
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of politics, whether those politics were ideally or cynically
conceptualized.

IV. DiaGNOSIS AND PROGNOSIS

Since politics is the key to understanding past dev,eitfjp?wn%s
in first amendment law, it may help explam present AT }nlmc
developments in first amepdmem law. RGL‘L‘I_‘H t?hal'ig:t“b i .‘, ;16; 1112‘11-
tion’s political configurations may help _«:xplam [llb‘pd_l(_i g1
The extent to which both the Left and Right have hef;11 .;_)1;{.3;111
ing and mobilizing themselves is essential to understanding Qirs

amendment law.

A.  The Politics

While the Right has been assiduously (fqnsoli_dallrig its poi?-
tion. the Left has been dropping opportunities with great protii-
g’ac'_«;. One commentator'®* has nmgd that, in the early‘ 191(} s,
Watergate, Vietnam, and the revelation of corporate con ruption
at home'%® and abroad,'®” provided the I'Acll_wuh—suong npporu_l-‘
Lities for self-consolidation and mobilization. The Dmno‘crant;
Party found itself with majorities in Congress that a_[:lprgac‘he(iv
the clear majorities enjoyed by the Lei: ldurmg the glory a'ys od
the New Deal and the Great Sm'ler.' _‘ However, the new an :
temporary Democratic majorities did little to take ac;;;?_r1lag:a[(:c
this opportunity. In part, this was because the imo; :
Party’s constituency was from both the middle and low er ¢ clljsgs
which frequently meant that the aspirations of the latter Iujn]ub he
sacrificed to those of the former.'”" Whatever the politica ases
of the Democratic Party were, it did nothing significant to help its

i 72 » of growing corporate dis-
lower class constituents.!”® In the face of growing corj

167 T. Edsall, a Capitol Hill reporter since the 1970's, _h_rsi :):gdu fgt l(l:lli‘illl"g ;:221::':;
processes when he nouced the beginnings of a shift from libera .‘,-tf..al. ;;w {h[e Rmmﬁ
to more conservative Reaganesque approaches in IQrRTt.wu_ _\ir_lal_ri Q"t:;}) - the Reap
election. See 1. Epsary, THE NEw POLITICS OF INEQUALITY ilfi;‘fc{ l.f I'I”Il TR

168 During the 1972 presidential campaign, corporations (} 'L:\'-i;(uu (-;;1-.\;;31';1-:1, 4
can Airlines gave millions of dollars n lltt.‘g":'l] rnnFrlbuE}f;(r;f- ;T}F:,-lu N : g
7w, THE TwenTteTH CENTURY: A PEOPLE'S HISTORY 242 (1% }d ———

169 A number of multinational corporations based in the [l_ nitec J._”Lir:w S
in the bribing of foreign officials and ITT was !rwol\-ed in the U.w']lﬁ:rl W OEARE
cratically-elected Allende regime in Chile. T EDsALL, sufira n(.:-[(_‘ ] I; . "&93.]0}‘ S

170 In 1936, the Democratic majorities in the House ar\ul‘_)S(;lml:;.n\«f“r;l ot s
19 respectively. In 1964, the Democranc majorites “I.ﬂ-c, -‘.Z‘E)JI- ; 1'.1-“"_1 -ﬁ‘i.‘;é G. Tin-
the Democratic majorities in the House and Senate were 167- 3 jo 2.38.

DALL, supra nate 31, at 1085, 1280; I. EpsaLt, supra note ; :

171 See T. EDSALL, supra note 167, at 25-32.

172 Sge 1d. at 65-66
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regard of the National Labor Relations Act,'”® the Democrat
failed Lo pass new legislation to help unions organize and ¢ nd
the Democratic base. S

Despite the ostensible sell-interest in franchise expansion
the Democratic Party also failed to enact electoral reforms that
could have encouraged a greater number of lower class citizens
to vul;‘."‘.‘ Instead, both within and without the Party, the De;nr:
crats istituted “reforms” that encouraged states to adopl the
primary as the premier means for sending delegates to national
prcsu_:iential conventions.'” Since the affluent tend to vote more
in primaries than the less affluent, the primary system tends to
generate Democratic candidates who will not ép}iea] to a lowe
class constituency.'”® i

Since the 1970’s, any successful primary campaign has come
to depend heavily on television. Given its costs, television helps
candidates with money to become even more powerful in the pg
mary process.'”” Additionally, television further undercuts the
ability (?f the Democrats to cultivate a lower class base imcause
it curtails the ability of candidates to tailor their I'Ilt?SSétg‘(:‘S t
the I‘lctemgenenus groups that make up the lower class
constituency.'™

178 Presumably ur ; I : :
l_:'uju:tll :St-{;t:g;.ibi\;‘,dl.f;ié)::;fmc oinrljf-_!\LRA is Lo implement the “declared policy of the
by (IQ';.;'n( \l'—d{g‘[, ca .c‘clml.' bargaining between workers and management.
Ieh .’Sl.aws oA, { e] | ‘,““"“.“.-'Jm and 198(), union representation elections in
o b auates (._’dbf.(‘ by only 5.4%. By contrast, corporate illegalitics (as mea-
red by NLRB remedial actions) grew according to the following percentages: worker
?'Effl%likll(.‘d. 3Ib’u_;l back pay awards, 128%; amount of money awarded ffn i‘mck ;a:
T\;‘;!;‘; 1052%:; filings of unfair labor practices, 130%. See T, Fnsatt, supra note 167, ac
174 T Eps b 3 49
John l‘{(;‘l‘[l;?(‘b(?\l'utldll;(‘}plrla note lt)?. a:_.u“.i& By contrast, some ten years earlier, President
ri‘gh‘s eonsdy g, :_:?I.,e.n;e.n__:lwdke voler registration a major component of his civil
i !‘g)b ! ‘_‘t’l: and p:ln.aic funds were used to encourage blacks to register to
¢, thereby benefitting blacks and presumably, the Democratic Party. |. HANDLER, S
CIAL .\‘10\'EMLE?\"I'5 AND THE LEGAL SysTeM 121-22 (1978): A. Lewis Pz)ll-:"rlkulrlo y Iki) ‘0-
Ar'_EJ?G (1964); H. RaiNes, My Soun. 1s Restep 227 (1983). I -
175 1. EpsaLL, supra note 167, at 52, “
V76 Id. at 52-54.
177 Id_at 96.
178 One of the greatest advantages to the Republican coalition has been the
way in which television undermines the traditional political STT;li(‘g\-. of the
I)emncran:‘: party, a stralegy of central importance to the Democ rals since
the formation of the New Deal coalition: the lorging of a collection of mi-
norities into an election-day majority. This kind of political straregy re-
E:i:res a r‘;{?]_d.idme to r.h.rltcl campaign activities toward very different, and
en conflicting groups: blacks, conservative white southerners, environ-
F'!:It?lllilll'ilh.llt‘\\r'b. the elderly, working women, the poor, counhm.Jsc poliu-
cians, . . . blue-collar homeowners seeking o control crime, and civil
hibertarians. Television campaigning directed specifically to any of these
groups is difficult, since what 1s directed toward one group may be seen by
all - ... This universality of access to what have been traditionally shel-
tered if “hidden” communicatians makes every political me-:isas;'e a i’)m(-n-
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Qutside the party, the Democrats have further severed their
ties to the lower classes with the reputation of patronage. Pa-
tronage, of course, insures the existence of electoral workers who
will bring out the votes of those who might not otherwise partici-
loning patronage, the Democrats have
along with “increased working-

»n179

pate in elections. By abanc
repudiated their “party glue”
class voter participation in elections.
The most apparent reform instituted by the Democrats dur-
ing the 1970’s was the Federal Election Campaign Act of 1974."%¢
The Political Action Committees (PACs)'®' spawned by this law
and its interpretation have all but formalized the de facto power
of money in American elections given the extent to which they
encourage and legitimate the inflow of special interest money.'®
While these various “reforms” have undercut the capacities
of a lower class constituency to organize and mobilize, they have
also abetted the national elite in its attempt Lo recover from the
debacles it experienced during the early 1970’s.'®* The Republi-
can Party “has become increasingly representative of the well-to-
do’"'#* and thus has established a marked fund-raising advantage
over the Democrats.!®® The overwhelming role of money 1in the
high technology politics of the 1980’s cannot be overstated:

[TThe political process, as far as the parties are concerned, is
dominated by television and technology, which in turn means
that the procéss is dominated by money. Money buys not only
television and radio time but polls, newspaper clipping serv-
ices, consullants, campaign managers, computers, computer

Unlike pre-television campaigning, when a politician
could move from union hall to black church to nursing home to City Hall
and adjust the content of his remarks (o the group of the moment, televi-
sion permits no such campaign targeting. For example, an altempt to ap-
peal specifically to union members is likely to alienate as many votes
among small-business owners and CONSUMers worried about the wage-
price spiral as it gamns among card-carrying steel and auto workers, Lelevi-
sion precludes the kind of campaign that emerges out of a collection of

appeals to the various elements of the Democratic constituency, foreing,

instead, a style of presentanon appealing 1o an undifferennated viewing

audience

Jd. at 94-95.

179 Id, ar 196-98

180 9 U1.5.C, §8§ 431-55 (1974).

181 The PAC has become the leg
2 US.C. §421(c)(4)

182 T. EpsaLt, supra note 167, at 130-38.

188 Spe supra notes 168-69.

184 T EpsaLL, supra note 167, at 72. _ .

185 Tolchin, Record Spending Congrasstonal Campaign Had Mixed Results Al Polls, N Y
Times. Nov, 7, 1986, at A18, col. |. The GOF has a 5 to | fund-raising advantage over

the Democrats. I1d

tial political liability.

al conduit for campaign contr ibuitions under the Act
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“.5[_"‘" computerized mailings, the production of radio and tele-
vision commercials, : services of fi aiser :

i mmm;%‘g‘n\ and the services of fundraisers to get

Generally, business has not solely relied upon the Republicans
to advance its interests, “During the 1970s, business refined its ail‘]!b
ity to act as a class, submerging competitive instincts in fa\:for :31
Jomt, co-operative action in the legislative arena.”'®” In part, (hi
action by business involved the conscientious revival of the U;’Iil lc?
States Chamber of Commerce under the leadership of Lewis ine]l
aln.d Bryce Harlow.'®® It also involved a major investment in ady ;
using which was designed to influence people as “citizens” rar}f:
than as consumers.'" Additionally, business’ actions involved [hr
estab!mh:pml of a broad array of business PACs whose “pattern oef
contributions function[ed] to maintain working relations with in-
cumbent m(-mb.crs of both parties, while, in competitive election
CGOS;T{,ESE},Uﬁnuncmg the more conservative of the two partes, the

The successes enjoyed by the Republican Party are not only a
funcr_um ol the Democrats’ inability or unwillingncs-; Lo Emplcmerﬁ a
consistent class-based perspective. The Republican party benefils
from an atlempt by the nation’s elite to consolidate its power at the
expense of the less affluent. Such is not only suggested by the ac-
tions ofl,(-wis Powell, corporate advertisers, and business PACs, but
is also indicated by comments made in a series of managem‘cn‘[‘ .mn-
fergnrr:s held during the mid-1970s.'"! For example, “[a] represt-'-n-
tative d(-mpcracy has never worked in the history of the world Iaf'n(i
we are seeing that here.”'2 “We are in serious trouble. We need

186 T | o 3 ]
\'icmn]c.;. Ii:rrl’:"l\:l-:-t-\‘:g::r:“[JJl%'n[b_-". at 9"_’-.9.-.’» Although the 1986 elections did show some
Senator Guurg.c ']} '\'llil(‘hrxl'll E*;( T?TS,-['EF.’ mpact of money was generally acknowledged
e b [h'-,.{ .“|n.‘]‘_] ; -harwrman of the l._)emnr'ranc Senatonal Campaign Commir-
iy .farm‘r 2 g_a;_i“L\}\-'-:_'brlt;‘:élu;ilf 01[‘1}!}' f._“ndr_tm ml_:\twrzcan politics, but it's a very
& AT *r, President of C Tause . at
; fl"]rl)ln't;‘{_n;vm; guarantees winming, but having money n:ri?i":nb:i?i;;finlrll(::ltd ’:31];:
i:::?i::_ui\t; 'd::d ;)Ll)}cf;:::fyl-!;l!m.m-‘-itm'I-II i.hc Center for National I-‘ulic_\'r.,a political research
tage discouraged a nu l11c’ S!]ltlltf‘i.{lbl contended, “that the Republicans’ money advan:
g Memer %\Jem' s -Jlil J(t.)l 0 p()l(;_nnal!y strong I_)c:m?craln candidates (rom running

07 e e, r(l - -rﬁ%{”-“'- {\.i::ﬁhil.“. and Indiana.” Tolchin, supra note 185,

6 Loty Po'\;-.p[:f--j m)::. ‘_}r_ at 128, _
at 128, vas subsequently appointed to the United States Supreme Court. /4.

189 Quioh oy g 2
s Ji‘ll:‘:lii];;P?i(lllltlii"tb e]ilrcl?c\)'\lvlaﬁpmxmmLuI\ onc_—thzrf‘i of their tax-deductible corpo-

190 T. EpsaLt s Se. 22 I'rj--\ ¢ R. CLowarp, THE NEw Crass Wak 9 {1982)

L .I,.Ials[n]a note 167, at 134.

e SILL?JL ;{}(’;:?F\INF n.'lt.‘t“_.tll!g's mi .lhc: _(_Ln;\!m'r'r!m- Board, a major corporate forum. See
ok (]E)?Gj- 8 Bo»\ L‘l}l:lt,[!; ,-\:lx‘n I I\OI-‘IIS .] HI _mea OF CONFIDENCE IN AMERICAN Busi-
(1983): F P;\'I-.N % R ( -_ !Ok.lm?\ & T. WEeIsskoPF, Bevonn THE Waste Lanp 256
s 2, o LLOWARD, sypra note 189, ar 122.23
< L. Sk & D. Vocrr, supra note 191, ar 189
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to question the system itself: one man, one vote."'®® Thus, since
1970, while the Right has been recovering, consolidating and en-
hancing its power through self-organization and mobilization, the
Left has undercut its power.

B. The Law

The political developments of the past fifteen years mani-
fested themselves in the pronouncements of the Burger Court.
That Court rendered decisions which assisted the Right in con-
solidating and enhancing its positions of privilege and power.
For example, the Burger Court was careful to ensure that the rich
and powerful had the most say in determining the types of
messages reaching the American public at the most critical sites
of information reception.'® Newspaper owners were found not
to be obligated to provide their readership with alternative view-
points.'”® Likewise the rights of electronic media owners, while
not as absolute, were comparably extended. 196 Tn the workplace,
the right of the employer to control discourse was similarly rati-
fied.'¥ The Court also held that there is no first amendment
right of access to a shopping mall when those rights are unre-
lated to the mall's operations.'"*

While the rights of corporate entities such as unions were
constricted,’™ the rights of business corporations and other

19% fd at 75. Journalists Silk and Vogel concluded thart, “[{Jor an executive, democ-
racy in America is working all tao well—that is the problem.” Id. at 43.

¥4 Americans spend most of their time at home, work, and shopping malls, in that
order. J. NA1SRITT, MEGATRENDS 4D (1982). "[M]all culture now dominates the naton’s
urban(,] social and commercial life . . . . [S]hopping centers . . . currently produce more
than one-half of the nation’s annual retail sales, and serve as the homogenized commu
nity centers for beaury contests, art, boat, and auto shows, and local eraft fairs.,” Louv,
America 1T 45 (1985).

195 Miami Herald Publishing Co, v. Tor nillo, 418 U.5. 241 (1974) (state cannot re-
quire newspaper Lo provide equal space to political candidate who wishes Lo respond to
eriticisms). Cf Piusburgh Press Co. v. Pittsburgh Comm’n on Human Relations, 413
U.S. 876 (1973) (state can prohibit gender-based newspaper advertising).

196 CBS v. Democratic Nat’l Comm., 412 U.S. 94 (1973) (broadcasters not required to
accept paid editorial ads).

197 Sears, Roebuck & Co. v. San Diego Cry. Dist. Council of Carpenters, 436 U.S. 180
(1978) (state trespass laws held applicable to union picketing on company property).

198 Prunevard Shopping Center v, Robins, 447 1.5, 74 (1980) (state courts might es-
tablish state “first amendment™ nghts of access which have and have not been exer-
cised); Lloyd Corp. v. Tanner, 407 U.S. 551 (1972), Ses, g, State v. Schmd, 84 N ]
535, 423 A.2d 615 (1980), appeal dismissed, 455 U.5. 100 (1980); State v. Felmet, 302 N.C,
178 273 S.E.2d 708 (1981). The Burger Court overruled a Warren Court decision
which had at least allowed participants in a labor dispute to picket in a shopping center.
Hudgens v. NLRB, 424 U.S. 507 (1976), everruling, Amalgamated Food Employees
Union Local 590 v. Logan Valley Plaza, Inc. 391 U.S. 308 (1968).

199 RBill Johnson's Restaurant, Inc v. NLRB, 461 U.S. 731 (1988) (company allowed to
use state courts Lo suppress union statements through libel actions when reasonable);
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wealthy “personages” were enhanced.?® The Court affirmed
right f)f rr_‘n"]n.u‘ations to first amendment free speech. 21 Si:zh’e
larfly, it rlen_ucd the right of the states to influence propag‘,r'mclll-
le'uc‘h publicly regulated utilities might enclose in tlleir't L
ings.*™  Additionally, the Court restricted Congress’ mearmall-
controlling inordinate amounts of spending in ele 13 .
campaigns.*%? ) 8
While the Court preserved and enhanced the first amend
ment rights of the affluent, it was equally zealous in lmdercnttirj-
the capacities of Justice Black’s “little people™ to cmnmuﬁicawg
organize and mobilize.*** In addition to denying “little peo le”
access to significant public fora such as rwwspéper& Lelcv.i%:ion
programs, work sites and shopping malls, the Court held that
common grounds at state fairs can be placed out of bounds for
certain proselytizers.*® Even telephone poles were denied the
status of free speech sites.?%® The crowning irony is that “pri-
vate” trjazlhoxes were also held to be off limits to the Ieaﬂell]in
citizen.*” Equally significant is the fact that the Burger (*nurga
r_‘_auhed_govcmmental and anti-union efforts to 1mdurminé the
fund raising capacities of Leftist organizations.2°% i
’The Burger Court ensured that significant first amendment
options will be the perogative of those who have the powe:‘.m
purchase them. Those who bemoan their lack of resources—

First Nat'l Maintenance Corp. v. NLRE, 452 U.S. 666 (1981) (companies not required
h.;,l(r,ﬁm,:].- with labor union over decisions to shut down portions of bus.mt‘“} R
Suiind .\;}Egi;i:::l:in:m in t.ht‘ Iiabclnf relations field was upheld when companies wanted
o .” St unions, it was ¢ enied when states tried (o employ it against companies.
sconsin Dep’t of Indus. v. Gould, Inc., 475 U.S. 282 (1986) (state recluded fi
I'!i{(;l]sm‘g Lo dz)‘busumss with repeat violators of the NLRA) S
- First Nat’l D;mk of Boston v. Bellott, 435 U.S. 765 HQ'?SJ (corporations allowed
:x{ri?:)ldl,mullj.t‘\' 1o influence the vote on referendum pn.lposals-l. i
Pl “.‘!.I.'l‘llllfl \'_:.;:. & Elec. v. F.‘Inhi:c Lit_li. Comm'n, 475 U.S, 1 (1986) (state utility commis-
: prohibited trom ordering utility to afford space to alternative viewpoints. in its
n?}r::‘-;{hh- mailings). -
{CU”gIr;i:ciilnﬂjr;rltinu_] It,'un\m:iln ¥: National Conservative PAC, 470 1.5, 480 (1985)
ley v. Valeo, 424 U mit cxpenditures of independent political action committees); Buck-
aleo, 424 U.S. 1 (1976) (Congress cannot limit campaign expenditures by parti
1:]}(;](‘]11’_‘_1@:'111 of a political campaign). . : wT T
-;r:_: See Supra text accompanying note 137,
=" Heffron v. International Soc’y for Krishna Cousciousness, Tnc., 452 U.S. 640

(1981) (state allowed tc Aric L N Ay X .
SO o E d to restrict solicitors to IJ‘illlt'llf‘dI' SILES on puhlu ﬂurgrcmndg)

City Counci les v. T for V (
e .;J 3il(fa~rmr_1i of Los Angeles v, Faxpayers for Vincent, 466 U.S. 789 (1984) (city
.;d_.!([_}.;l_l are access Lo public properry like utility poles) .
g Hm{t.'d States Postal Serv. v. Greenburgh Civic Ass'n, 453 .S 114 (1981) (U.S
Ir,)(:‘t‘()_ e may restrict general access 1o letter hoxes) ) N
re—( __(..Flmtclgo Teachers .I nion Local No. 1 v, Hudson, 475 11.§ 292 (1986) (unions
re jurred to provide (I:-lm!c;d accounting and explanations to justify agency fees r-h:-n'gec‘i
__Hglt.tlli;t_u_mm members): Cornelius v. NAACE Legal Defense & kEduc. Fund, 478 US
R ( S ti::}.(gmu nment dll_nwml‘l ta restrict participation of groups in nonpublic govern-
ment-sponsored charity drive aimed at tederal employees) '
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communicative, political, economic, or otherwise—find their

powerlessness intensified.?"

V. CONCLUSION

Based upon the foregoing analysis, one may conclude that
the development and expansion of first amendment freedoms
will be limited in the immediate future. There is little to suggest
that the present trends will not continue. On the Right, the rich

row richer and their organizations stronger.?'® The Burger
Court happily conceded all but exclusive rights to the exercise of
free speech.?!! On the Left, the resources of the poor grow
poorer. Its capacity Lo organize was also constricted by the Bur-
ger Court.2'? It is not clear whether the Rehnquist Court will
follow or reverse the trends set in motion by the Burger Court.

Historical trends are subject to reversal by the vagaries
of history. Crises such as political scandals,*'® economic
problems,?'* and foreign policy disasters®'” create momentum
shifts from Right to Left. Such incidents tend to shatter the re-
solve of the Right while they simultaneously inspire grassroots
mobilization on the Left.?'® From when and where the crisis will
come is speculative. The Reagan experience suggests that with
the help of the Burger Court, the Right has learned to weather
scandals.?'” Part of the Burger Court’s intention was to enhance

209 Admitedly, the Burger Court did sanction some first amendment rights of access
ta the sidewalks and doorbells of Amenica. United States v. Grace, 461 U.S. 171 (1983)
(public sidewalks); Schaumburg v. Citizens for a Better Env't, 444 11.S. 620 (1980)
{door-to-door appeal for charitable funds), However, these cases are generally in keep-
ing with precedents established in cases like Hague v. C10, 307 U.S. 496 (1939) {first
amendment right 1o distribute printed matter and hold public meetings in the strect
without a permit) and Lovell v. Griffin, 303 U.S. 444 (1938) (first amendment right to
distribute pamphlets and leaflets without a permit). In more recent cases, the Burger
Court has tended to take the conservative fork. See supra notes 202, 205-07. Addition-
ally. it should be noted that in cases like Hudgens where working class mobilization is
directly at stake, the conservative majority has not hesitated to repudiate precedent.

210 Sppe supra notes 185, 190,

211 See supra notes 195-98,

202 14

213 The Watergate scandal sustained the Democratic majorities in both the House and
Senate. See supra note 170,

214 The Greal Depression of 1929 enhanced the Democratic majorities in both the
House and Senate. See supra note 170

215 During the Vietnam era, peace candidates discouraged Lyndon Johnson from pur-
suing an additional presidential term. While Nixon ultimately won the White House, the
radicalizing and mobilizing effects that the Vietnam expenence had on the youth in
America was undeniable. M. VorsT, FIRe tn THE STREETs 383-549 (1979). The impact
in France was even more dramatic where American failures in Vietnam inspired students
to challenge and nearly topple the Gaullist system. D. SINGER, PRELURE TO REVOLUTION
61-62 (1970)

216 See supra notes 147-54, 215

217 Under the “political scandals” category, there is the Reagan “sleaze factor,” A
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the capacity of the Right to survive such eruptions. It remains (o
be seen what events, if any, will occur to change the politica]
equilibrium and thus the direction of the Supreme Court.

number of Reagan associates were accused of dubious financially related transactions
I:'r;u example, Labor Secretary Raymond Donovan (mob paynu‘nis}. CIA Director i&"i‘l;
liam Cascey (failing to disclose various assets and foreign clients in government discle-
sure form), Artornev General William French S]T'Iil'}'-.(j'il'_'rl:"‘rtl'.'illf't‘ of unusually large
severance from steel company and questionable tax wrte-ofls), National Security Ady,-
sar Richard Allen (payments from Japanese journalists). L. BARRETT, GAMBLING ;v\-rrn
History 455-66 (1983).

L';ldf‘r' the "economic problems” category, the American economy experienced g
recession in 1982 which was particularly hard on welfare recipients and the working
poor. /d. at 413-14. :
_Under the “forcign policy disasters™ category, there was Lebanon. In 1983, Reagan
justified the presence of American rroops in Lebanaon by characterizing Lebanon as critic
cal to American interests. When terrorists killed a large number of them, Reagan with-
drew in what historian Arthur Schlesinger called an “indefensible fiasco.”" A
SCHLESINGER, JR., Tue CycLes orF AMERICAN HisTory 294 (1986). The historical imp;.:
cations of the Iran-Contra Scandal remains to be seen.

LAW, DECONSTRUCTION AND RESISTANCE:
THE CRITICAL STANCES OF DERRIDA
AND FOUCAULT

DaNIEL WILLIAMS®

I. INTRODUCTION

Derrida and Foucault currently stand for two powerful
modes of criticism, and their power has not gone unrecognized
among critical legal scholars." This Article disentangles these
two modes of criticism or critical stances. By doing so, one may
begin “to think about law in a way that will allow one to enter
into it, to criticize it without utterly rejecting it, and to manipu-
late it without self-abandonment to their [the liberal legalist cul-
ture's] system of thinking and doing.”? The critical stances of
Derrida and Foucault are two ways of not abandoning one’s “sys-
tem of thinking and doing,” but of operating powerfully from
within the very premises of liberal legality, of lifting out of legal
texts the submerged metaphorical aspects of legal reasoning and
legal legitimation.® Ultimately, and if approached gingerly, the
critical stances discussed here can empower one to gain control
over legal discourse so as to realize its transformative possibili-
ties. One direction such empowerment may take us is towards
showing that the world is constituted of competing visions of so-
cial life; that the established order, with its own metaphor of free
market initiative, is no less utopian than other more radical
visions,

* N.A. (Fcon.) Unmversity of California at Berkeley, 1983; J.DD. Harvard University,
1986. The Author would like 1o acknowledge the invaluable assistance and guidance of
the members of the Legal Theory Seminar at Harvard. In particular. the critical com-
ments of Professor Gerald Frug, Professor Duncan Kennedy and Ben Gibson were espe-
cially helpful. OF course, the Author assumes [ull responsibility for the content of this
Article.

I See, e.z., Balkin, Deconstructive Practice and Legal Theory, 96 Yarx L J. 743 (1987); Dal-
Lon, An Essay in the Deconstruction of Contract Doctring, 94 YAuE L.J. 997 (1985); Frug, The
Idealogy of Bureaucracy in Amenean Law, 97 HAarv. L. REV 1276 (1984); Kelman, Trashing,
36 Stan, L. Rev. 293 (1984); Peller, The Metaphysies of American Law, 73 CavLrr. L. REV.
1151 (1985).

This Article follows the lead of Tiefenbrun, Legal Semotics, 5 Carnozo Axts & ENT.
L]. 89 (1986). Whereas Iielenbrun engages in an exegesis of wide-ranging topics
within semiology and the philosophy of language, this Article is confined to a detailed
account of two exponents of post-structurahst thought. See mfra notes 4-10 and accom-
pPanying (ext,

2 Kennedy, Legal Education as Training for Hievarchy, in THE PoLrTics oF Law: A Pro-
GRESSIVE Crimique 40, 50 (D. Kairys ed. 1982) (emphasis in original)

* For an example of this type of crinque, see Peller, supra note 1
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