THE UNIVERSITY COMMUNITY
PURSUIT OF THE PROMISE OF THE NEW MEDIA

Grorcia K. HARPER*

INTRODUCTION

I would like to convey a sense of the university community’s
needs regarding the development of the National Information In-
frastructure (“NII”) by examining the following points: (1) experi-
mental projects involving users and producers of information, in
our case, libraries and publishers, should play a crucial role in de-
fining the new rules of the road; (2} fair use is a necessary back-
drop to such experimentation, but it may become less important in
the future; and (3) certain principles which will lay the foundation
for the exchange of electronic information as well as guide the de-
velopment of the NII must be enumerated to make the NII most
useful to the university community.

I. CONCEPTUALIZING THE POSSIBILITIES

One may view the electronic environment as simply another
medium for the exchange of information and analyze its use by
comparing the NII with other more familiar media forms. In a
time of transition, this kind of integration of the new with the old,
while typical, is not without drawbacks. Attempting to constrain
the new technology within the confines of existing and possibly ir-
relevant media concepts, merely because those concepts are famil-
lar, may result in a considerable waste of the benefits of the new
technology. In a recent article, Jerome Reichman chronicled the
effects of such attempted accommodation by criticizing the man-
ner in which copyright law has been made to protect software and
electronic information products.! Reichman illustrated the disser-

* Georgia K Harper is an intellectual property attorney for the Office of the General
Counsel for the University of Texas System. Ms. Harper holds positions with the National
Association of College and University Attorneys, the World Intellectual Property and Trade
Forum, and the Texas Technology Transfer Association. Additionally, Ms. Harper is the
author of several publications, including “Copyright Issues and the University Commu-
nity,” “Computer Software: Piracy v. Permissible Copying” and “Fair Use and the University
Community.”

! Jerome H. Reichman, Electronic Information Teols—The Quter Edge of World Intellectual
Property Law, 24 11C 446, 474 (1993) (*[E]lectronic information tools pose a challenge to
world intellectual property law that will not go away. [The] laws applicable 1o patents,
copyrights, trade secrets, unfair competition, trade marks, and industrial design’ are in-
creasingly destabilized by the need 1o deal with aspects of new technologies for which they
are inherently unsuited.”) He argues that the legal process iiself has slowed the pace of
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vice which this process can do to the VETy creativity it purports to
protect. In response to the “Green Paper,”® recent public testi-
mony by Paul Aiken on behalf of the Authors’ League of America
also illustrates how conceptualizing new technologies by analogy to
old ones can waste the new technology’s benefits.* Mr. Aiken sug-
gests that tomorrow’s library users, like those of yesterday, before
electronic access was possible, ought to have to make a trip to the li-
brary to exercise fair use.* Certainly this is one possible way to ad-
dress the complex issues created by emerging technologies, but
rather than maximizing the benefits of the new technology, this
approach tends to minimize or waste them.

While we must recognize that such analogies and accomoda-
tions will take place at various levels, we may take some comfort in
the temporary nature of this transitional period. [ predict that in
the near future, consumers, producers, service and content provid-
ers, university researchers, computer scientists, and our cultural
and historical guardians will finally refuse to accept unnecessary or
artificial limitations on the usefulness of a technology. It is a basic
precept of social advancement that we should strive to accomplish
all tasks in the manner -that is quickest, cheapest, and most effi-
cient. Authors, publishers, and users will undoubtedly want to ex-
ploit the efficiencies of a new technology. Ostensibly, changes in
the law should facilitate mutually beneficial exploitation. The law
makers, however, as an essentially conservative institution, may take
an inordinately long time to come to grips with their task. Eventu-
ally though, the law will change, as the difficulty of trying to under-

v

innovation, He predicts that even more difficult challenges lie ahead. These chalienges,
he warns, could bring our whole system of protecting intellectual property “to its knees.”
Id. a1 475 (citing the challenge of accommodating computer generated productions, com-
puter-aided design and artificial intelligence machines as an example).

2 INFORMATION INFRASTRUGTURE Task FoRrcz, INTELLECTUAL PROPERTY AND THE NATU-
RAL INFORMATION INFRASTRUCTURE: A PRELIMINARY DRAFT OF THE REPORT OF THE WoRrkINnG
GROUP ON INTELLEGTUAL PROPERTY RIGHTS 1 (July 1994} [hereinafter IITF Green Paper].

3 This account of Mr. Aiken’s testimony is contained in a summary of the proceedings
of a public hearing on the Green Paper provided by Professor Jessica Litman to subscribers
to the CNI-Copyright Listserve [hereinafter Litman]. It was not represented to be a verba-
tim transcript of remarks. The hearings took place in late September, 1994,

The Green Paper, responsive comments, testimony from the public hearings, and
other related documents have been made available by Professor Mary Brandt Jensen at the
University of South Dakota's Gopher site (sunbird.usd.edu) under Academic Divisions/
School of Law/NII Working Group on Intellectual Property [hereinafter Comments of
Jensen on the Green Paper]. These papers should also be available through many univer-
sity Gophers under Government Information directories. The government’s Information

Infrastructure Task Force bulletin board (iitf.doc.gov) also maintains copies of some of
these documents,

4 For a discussion of fair use and its continuing viability in the twéntyfirst century see
infra note 8.
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stand new methods of interaction within the bouridaries of old
methods takes its toll. .

Thus, we are faced with a period of time during which the
legal concepts that generally guide and define our 1:elat_10nsh1ps
are, in some important respects, inadequate to Prowde answers to
the questions raised by electronic inforrr.lation exchange. -For ex-
ample, when one asks, “Is it OK to do this?,” the quesnor-l is unan-
swerable because the word “this” may refer to anything frgrp
downloading an image from a World Wide Web homepage® to digi-
tizing the entire art history slide collection of the College of Fine
Arts for distribution to art history students over the Internet. The
rules are not clear because the cases that might settle these ques-
tions have not yet been litigated. Furthermore, the legislature has
not directly attempted to answer these issues. Currently,'these un-
answered questions seem to exist in a vacuum. To fill this vacuum
with unworkable, unrealistic rules would only stifle a new technol-
ogy's potential for impact and growth.® Since it would be infinitely
more appropriate for new guidelines to develop_naturally from our
practical experience with a new medium, there is a call for massive
experimentation. - -

Exploration into the electronic medium mus} begin b.y creat-
ing and testing hypotheses regarding the medium’s potential, ana-
lyzing the results of our experiments for their implications, and, in
general, discovering the new rules of the road as we travel. Thank-
fully, the vagaries of law that may hamper unilateral action are not
an impediment to negotiated agreements, Our current copyright
law is a sufficient backdrop to commercial arrangements.

5 orld Wide Web is a part of the Internet that utilizes electronic links to connect
docun'll;;ets‘fvimages, sounds, ang video—or specific parts of such media—to eac‘h oth(tejr.
This allows the reader or “browser,” as readers are called in this environment, to instantly
follow trains of thought through related works that may be located on the same clz‘mputer
or on computers located half a world apartl fr;)_m k:au:h other. These electronic linkages are

t links, hyperlinks, or simply links. i
Calle%iyrge;;i);sc the \Z’Eb by using so tv\)r,are such as Mosaic, created by the Nar.ll)ona]
Center for Supercomputing Applications at the University of Illinois, Champa:gg-Ur a;‘la;
It is also available without charge at sites cg:ﬁ the Internet, or over other products tha

rk i similar fashion, such as Lynx or o. _ .

e l; lI{'lrzi‘ncis Dummer Fisher, The g;amx Lumberyard and Bmlder's }?zghts‘ CHAJ_\IGF_, _May-
June 1989, at 13. “In the information age, it is likely that commercial interests will gain as
much as higher education from a freer access to intellectual expressions and a robust nhur-
turing of new ideas that is not linked to restrictions on their use.” I4, at 21. Mr. Fisher
explains, among other things, why an econm:nic analysis of the proper incentives [g crltlalate
would be more appropriate for the future of intellectual property protection than dwelling
upon the definition of a copy.
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II. THE UNIVERsITY AS ELECTRONIC LABORATORY

The university community is well situated to take advantage of
the new technological possibilities embraced by the Clinton Ad-
ministration’s proposal for developing the NII. We are comprised
of constituents on all sides of the transactions that make up the
creation, exchange, and dissemination of information. Within the
community there are creators of information, consumers of infor-
mation, users who transform it into more information, libraries
who catalog and collect information, publishers who contribute
the value of their editorial expertise and point of view, computer
scientists who create the mechanisms that can help to exploit the
medium more efficiently and fully, and visionaries who can see pos-
sibilities far beyond those that most people envision. The univer-
sity community, in many respects, is like a company that owns all
the facets of a manufacturing concern, from suppliers of raw
materials to distributors of finished products, but one which fails to
take advantage of its common ownership.’

This is not to say that we, as the university community, are the
only environment in which experimentation should be embraced.
In fact, there has been a steady growth in commercial experiments,
illustrated by the phenomenal evolution of the Internet from a ba-
sically noncommercial network to one that now accommodates
commerce. The university community, however, will miss an im-
portant opportunity to contribute a great deal of knowledge to the
development of the NII if it waits for commercial interests to de-
fine the new rules. The time is right for those of us in the aca-
demic community, who have often been on opposite sides of the
table, to come together and recognize our common interests. We
first must imagine what we want to do within the networked envi-

ronment, and second, how we might structure relationships, in or-
der to accomplish our goals.

A.  Information Exchange Today

Before we leap ahead into the future of information ex-
change, it may be helpful to understand how exchange is currently
constituted and practiced in the university environment. It should
not be a surprise to anyone in the university ¢ommunity that we
spend the equivalent of millions of dollars in time, effort, and
money to obtain, preserve, distribute, publish, and supply informa-

7 Ser generally Colin Day, The Economics of Electronic Publishing: Some P;tlim;'ﬁ;zvy Thoﬁgm
GAaTEWAYS, GATEKEEPFRS AND ROLES IN THE INFORMATION OMNIVERSE: PROCEEDINGS FROM
THE THIRD SvmprosiuM (Nov. 1993).
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tion to users. Only a fraction of these expenditures inure to the
benefit of the authors of the works. Muchrof the expenditure is
wasteful when measured against the efficiency of electronic com-
munication and dissemination. A greater share of these resources
could and should be going to the authors, publishers, and other
individuals who create or add value to the information.

For example, let us examine the typical process of acquiring a
copy of a journal article from the library. One must include all the
costs: the time away from other work (lost productivity); the. burn-
ing of fossil fuels and resultant air pollution to get.to the library;
the wear and tear on the car; the ticket you get if you do not put
enough money in the meter; the money and paper g.oing into the
copy machine; and finally the time and effort of the hl‘)rary.staff to
keep the copy machine running and stocked. Now, imagine the
millions of such transactions that comprise the massive transfer of
information that is the university community.

B. Information Exchange Tomorrow

The university community is replete with costly transa.ctions
centering around the creation, acquisition, and transforrpahon of
information. As we begin to contemplate electronic substitutes for
these transactions, it is plain that such substitutes do not have to pe
free to be considerably attractive to both suppliers and users of in-
formation. Many publishers believe university users want cost-free
access and many university users believe publishers want to make a
killing on permission fees. It may be that both parties are wrong.
In many cases, the costs of electronic access may be in lieu of what
universities are already spending and what the publishers are al-
ready receiving, rather than in addition to those costs. The issue
should be framed as, “Can we have a more efficient electronic ac-
cess system than we have today?” Thus, the focus oughF to be on
shifting costs and revenues, rather than significantly increasing
them.

1. Will Fair Use Survive in the Electronic Envircnment?

Accounting for fair use in the electronic environment has
quickly become a central issue in the debate over how best to util-
ize the new medium. Moreover, fair use is likely to be an impor-
tant element of many experiments.® The university relies heavily

8 Fair use is often described as the balance point between the needs of the public for
access to ideas and the needs of authors and publishers for remuneration for their efforts.
Its beginnings were in the middle of the nineteenth century when it became evident that
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upon fair use to meet the needs of students, scholars, educators,
and researchers for access to the works of others.® Many in the
-university community, especially library administrators, feel that
without fair use they would be unable to fulfill their role in the
community as information providers. Moreover, it may be that fair
use does not play the role we have generally believed it to play.
Regardless of whether fair use does what we think it does, the legal
and economic bases for the fair use doctrine may cease to exist in
the electronic environment.®

There is tremendous disagreement as to the meaning of fair
use.!! Many, if not most, users would agree that fair use entitles the

some limitations would have to be placed upon the “exclusive” rights of the copyright
owner in order for the law to truly further the purpose for which it was established, that is,
to further progress in arts and science. Folsom v. Marsh, 9 F. Cas. 342 (C.C.D, Mass. 1841).
It became clear that some exercises of an author’s exclusive rights could stifle creativity by
withholding from the public the raw materials of new creations. Certain activities ap-
peared to further the goals of copyright even though they may have treaded upon the
copyright owner’s exclusive domain. Fair use is the term we apply to some of those activi-
ties. For most of the history of the copyright law, fair use existed only as a court-created
doctrine. It was only recently codified when the copyright iaw was revised in 1976. 17
U.S.C. § 107 (1988).

9 Those in the university community have assumed that fair use immunizes many copy-
ing activities from liability for infringement; long-time practice and several notable cases
helped further that belief, See Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417
(1984) (timeshifting relevision broadcasts for personal use is not an infringement); Wil-
liams & Wilkins v. United States, 487 F.2d 1345 (Cv. CL 1973), aff'd by an equally divided
court, 420 U.S. 376 (1975) (copying entire journal articles by nonprofit. government re-
search institutes (NIH and NLM} at patrons' requests is not an infringement). But re-
cently, other cases have cast doubt upon that assumption. See Basic Books, Inc. v. Kinko’s
Graphics Corp., 758 F, Supp. 1522 (S.D.N.Y. 1991) (finding infringement in holding unau-
thorized copying of excerpts from publishers’ books by duplication business for university
course packets not “fair use” of publishers' copyrights); American Geophysical Union v,
Texaco, Inc., 802 F. Supp. 1 (S.D.N.Y. 1992) (finding infringement in holding profitseek-
ing company’s unauthorized photocopying of copyrighted articles not “fair use™); Ameri-
can Geophysical Union v. Texaco, Inc., 37 F.3d 881 (2d Cir. 1994).

10 TITF GreEN PAPER, supra note 2, at 133-34 (an ohservation at the end of discussion of
fair use that technology may obviate its necessity); Texaco, 37 F.3d at 898 (basic assumption
underlying holding was that the reach of fair use was commensurate with high transacton
costs associated with asking for perimission; as such costs declined, so would the scope of
fair use); see generally Wendy J. Gordon, Fair Use as Market Faiture: A Structural and Fconomic
Analysis of the Betamax Case and Its Predecessors, 32 Corum. L. Rev. 1600 (1982).

1 Fair use evokes such disagreement because its boundaries are deliberately vague.
Fair use subsumes different kinds of uses such as quotation, parody, criticism, comment,
and news reporting on the one hand, and making copies for research, scholarship, and
educational purEoses on the other hand. Further, such uses might occur in a multitude of
environments. Each case comprises a particular set of facts related o the nature of the
use, the amount, and significance of the part that will be copied, the nature of the work
being copied, and the effect of the copying on the market for the original. Thus, one must
analyze fair use with respect to all the relevant facts on a case-by-case basis; there are no
quantitative or formulaic rules that would apply in all, or even in many, sitations.

The statute reflects the fact-intensive nature of the inquiry:

§ 107 Limitations on Exclusive Rights: Fair Use Notwithstanding the provisions
of section 106, the fair use of a copyrighted work, including such use by repro-
duction in copies or phonorecords or by any other means specified by that
section, for purposes such as criticism, comment, news reporting, teaching (in-
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user to copy some part of the works of others for free. Many pub-
lishers would just as readily characterize most fair use copying as
excessive and illegal. So long as those who rely upon it think fair
use means free use, they will be unwilling to “give it_ up” by agreeing
to pay royalties for copies they already have the right to make for
free. In reality, there may be an enormous cost associated with fair
use when one takes into account the inflated prices for journal sub-
scriptions and books. Price inflation is a practice many publisbers
would admit they engage in to make up for revenues they believe
they lose from university copying (including library copying per-
mitted under section 108 of the Copyright Act).'* If fair use does
in fact not only carry a price tag, but a relatively high one, it is
reasonable to suppose that libraries, among others, would be will-
ing to discuss with publishers a trade of such real costs that may be
associated with the current exercise of fair use. For example, pub-
lishers might propose an electronic solution to the n_eed for easy,
reasonably priced, and efficient access. Further, publishers should
be willing to discuss trading a system they distrust for one that
more directly compensates them.

Thus, within the framework of what libraries already pay, it
should be possible to substitute valuable electronic services for the
system that exists.today. Those in the university community who
agree with this thesis must take advantage of the opportunity to
look for solutions now, while the state of the law involving modes
of interaction remains in transition. We have the opportunity to

cluding muldple copies for cla.ssroom. u§e). scholarship, or research, is not an
infringement of copyright. In determining whether the use made of a work in
any particular case is a fair use the factors to be considered shall mclude-.

(1) the purpose and character of the use, including whether such use is of
a commercia? nature or is for nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the
copyrighted work as a whole; and

(4) the effect of the use upon the potential market for or value of the
copyrighted work. i . )
The fact that a work is unpublished shall not itself bar a finding of fair use if
such finding is made upon consideration of all the above factors.

17 US.C. § 107 (1988).

Consider, however, the charge contained in the Green Paper that fair use must be
taught beginning at the elementary school level. See IITF Green Paper, supra note 2, at
117. As someone who has responsibility for making fair use understandable and useful to
university faculty, students, and staff so that they may correctly apply it, I seriously doubt
that 2 meaningful explanation of such a complex concept can be crafted for children.
Even if such an explanation could be created, there would be lively debate over whether it
was “correct” given the disagreement among publishers, authors, and users as to what con-
stitutes fair use.

12 17 US.C. § 108 (1988).
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help shape the future rather than merely react to others’ solutiong
to these problems.

2. Could There Be Life Beyond Fair Use?

Our discussions and experiments may take us beyond merely
arguing about the bounds of fair use, That argument is one way to
address the problem of how to retool today’s information transac-
tions for the electronic future, but it is not the only way. For exam-
ple, if transaction costs—those costs associated with locating and
contacting an owner and negotiating and documenting a copyright
agreement—can be significantly reduced within the electronic en-
vironment,'* access would be easier, and less costly. Perhaps users
could then afford the access they desire without the need to assert
fair use. Most libraries and university users will immediately refute
this suggestion by predicting that if they relinquish fair use they
will be vulnerable to drastic escalations in the cost of access, since
publishers have the right to charge arbitrary fees for permission to
use their copyrighted works. Further, there are fair uses permitted
today which many copyright owners would refuse to permit at any
price, such-as criticism, commentary, parody, and news reporting.
Thus, solutions to the problem of prohibitively high transaction
Costs appear to address ohly one part of the problem.

Users are also reluctant to relinquish fair use because they per-
ceive fair use as a protection against excessively high license fees
relative to what the user can afford. What incentive do users have
to give up fair use, which they perceive as free use, when the alter-
native appears to be loss of control over the price that must be paid
to secure permission for use? Publishers will quickly point out that
rather than being a leverage against spiraling costs, fair use is “a
hidden subsidy that distorts the price-setting function of the mar-
ket.”'* Fair use, they conclude, forces publishers to charge ever

tions should be able to facilitate the transfer of rights in works that are not “equipped” with
their own rights information. F urther, compulsory licensing schemes could piay some role
with respect to works that are otherwise inaccessible, for example, where the author eannot
be located. See generally Comments of Jensen on the Green Paper, supra note 3.

'4 Reichman, supra note 1, at 464 (discussing the potential thar private contractual ar-
rangements have to underming the balance between public and private interests that copy-
right law, and particularly fair use, embodies, because publishers may obtain advant,ages far
beyond those they would have under copyright law).” Reichman could easily have drawn
this conclusion from reviewing typical license agreements for sofiware and databases,
which rarely, if ever, acknowledge any user fair use rights. Névertheless, where the focus of
negotiations is upon “the objective of faimess™ and “the parties’ mutual desire to arrive at
workable licensing arrangements,” successful, mutually satisfying results are possible. See
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higher prices to library users %n -orczfr to compensate for _the sgialc:-
ily diminishing pool of subscribers. Ip t?thcr words, what pu ish-
ers do not receive in the form of permission fees, they must ob-ta,ln
in the form of upfront fees like subschnpuon costs and book prices.
to make ends meet somehow,

They[thi;;“;fr:‘onic that while users and publishers shoul.d undertake at
least some experiments that might answer th.c question _of wh.ethfer
fair use is necessary to establish mutually satisfying relationships in
the electronic environment, users wi.ll probably fet.el safer undel:tak-
ing projects that seek to preserve fair use. Most, if not a.ll, unl\t'ir-
sity users see fair use as a viable and necessary alternatl:;e of the
surrender to publishers of complete control over access. Ne\.rer-
theless, I am fairly sure that fair use does not give us the protection
against rising costs that we think it does.!”

3. Experiments with New Markets
a. Generally

The University of Texas Press (“Press”) has begu_n to respond
to customers’ requests for electronic access with a variety of eXperi-
ments and projects. Currently, the object of each of these projects
is to increase revenues from book sales, a form of print media. The
Press has not yet envisioned the new media as ar'l.independent
source of revenue. Considerable progress in our ability to conduf:t
financial transactions on the network is required before electronic
access will be fully utilized and become an independent market.
Large commercial publishers—motivated by proﬁtvand, apparently
a profitable market—may lead the way in Innovative responses to
the exciting potential offered by the Superhighway. Given the
profits to be made by the commercial publishers, can we not as-

ensen on the Green Paper, supra note 3, statement of Issues for the Fair Use
ggnmf?ri?liseolfild by the Working Gr(l:up, presented by the Copyright Clearance Center,
Inﬁ'éj'cl)‘s;leils)}::ostllgl?;‘sull from library reliance upon interlibrary loan and docu_memacli:hv;
ery, especially in an electronic environment, rather than subscriptions ll? journ mjczs
purchases of books. While the provisions of section 108 that authorize t ‘cscdpﬁe e
specifically indicate that copying as a substitute for subscriptions is not perrm]{te > the bal-
ance that was achieved in the print envill"onmel}l rt?:y:ln;:gitéﬁen fundamentally up

i nsion of reliance upon elecironic tran ion. ]

thel;a'lla‘lhieéf'):e; Paper’s recommlz?lded changes to copyright law suggest that tc};)pyr&]g:r:
owners may well have more, not less, control in L‘he’electron_lc cnwronme;]t rather han
less. The perceived inadequacies in the law are being addressed by proposals t.ohgwe gt Ey(;
right owners additional rights that they never'had in the print enwrom(:;em, wgu a's; ym °
corresponding expansion of the scope of fair use, .19:;1 Ex;z;rgﬁlg ;ITF REEN PAPER, supr

- -41; see also supra text accompa 3 ) )
nogc? 2[‘,‘0ar[al (Eolr?:, (}Eg.i‘l!ed discussiofr of the viat.)ilitr;( of fair use in the electronic env:ll;om
ment, see Georgia Harper, Will We Need Fair Use in the Twenty-First Century?, SCHOLARLY Pus.
ON THE ELEGTRONIC NETWORKS, PROGC. OF THE FOURTH SymP. (Nov. 5-7 1994).
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sume that there might.be savings for us? With both the Press’ and
libraries’ budgets shrinking, together we must find ways to provide
one another with material benefits, such as tailored access, more
convenient access, and reasonable payments for electronic copies.
Enhanced cooperative endeavors are necessary to explore the ben-
efits to publishers, authors, and users of information. The Associa-
tion of American University Presses and -the Coalition for
Networked Information are working with thirteen university
presses to support projects that will explore just these issues. The
Chronicle of Higher Education reported that one of the goals of the
project is “to unite what have been historically disparate elements
in scholarly publishing: university presses, academic departments,
libraries, and computer centers.”8

b. The Professional Fair Use Market

Some university presses express real skepticism as to whether
they can survive financially without tapping into some new market.
They face shrinking support from the universities with whom they
are associated, and increasingly must support themselves finan-
cially. Thus, it is not surprising that the Association of American
University Presses—of which The University of Texas Press is a
member—recently participated in a lawsuit against the Texaco cor-
poration involving fair use copying by or for Texaco research scien-
tists.'® University presses look upon the professional fair use
market?® as a potential source of revenue. The holding in Texaco

18 David L. Wilson, CHRONICLE OF HIGHER EDUCATION, Jan. 26, 1994, at A24.

19 Texaca, 37 F.3d a1 881. Numerous publishers and publishing associations sued Tex-
aco alleging that its research library made infringing copies of articles from the plaintiffs’
publications. Texaco circulated issues of plaintiffs’ journals among Texaco's scientists who
would request copies of those articles they wished to remin. In defense, Texaco claimed,
inter alia, that the copies were a fair use. By stipulation of the parties, the court considered
only the fair use defense since the outcome on this issue would be dispositive of other
issues in the case.

Texaco lost the case in district court largely on the basis of two facts. Under the first
fair use factor, the court equated the fact that its research was done for profit with the
copying being done for profit. Id. at 890. Additionally, Texaco’s unauthorized copying
denied the plaintiffs revenues they would have received if Texaco had asked for permission
to copy, thus negatively affecting the fourth fair use factor. Id. at 834. The court indicated
that to the extent the existence of the Copyright Clearance Center provided Texaco with
various convenient and reasonably priced mechanisms for payment of fees for copying, the
scope of fair use had been reduced. The appellate court confirmed “[tJhough not for
precisely the same reasons, emphasizing the archival nature of the use under the first fac-
tor rather than the for-profit character of Texaco's research.” Jd. at 883,

20 Professionals, including scientists, researchers, teachers, doctors, and even lawyers,
copy scholarly materials in their fields of expertise as a matter of course in the practice of
their professions. Most professionals work in settings where they must share access to jour-
nals and pericdicals with their colleagues either by placing themselves on distributon lists
or by reading journals in the library. Only a few of these articles will be of such nature that
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favors publishers by finding that such copying is not a fai}' use and
by endorsing the Copyright Clearance Center as an effective mech-
anism for obtaining and paying for permission to copy.

Texaco only addressed’ professional copying in the private scc-
tor, but if such copying is an infringement, copying in the public
sector, including in public educational institutions, may soon be
recognized as an infringement as well. The reasoning of Texaco
cannot logically be limited to the case’s particular facts, despite the
court’s explicit attempt to do so.** The Second Circuit clarified
the relationship between for-profit status and commerc:a! or non-
commercial purposes under the first fair use factor.?? This Sh01..lld
help alleviate the concerns of not-for-profit researchers regarding
the effect on the fair use analysis of royalties from technology
licenses. Nevertheless, a strong basis still exists for extending the
holding of Texaco beyond its specific context in the court’_s en-
dorsement of the Copyright Clearance Center and the ro_le'lt has
played in the development of a viable market .fo'r permission to
photocopy. The court unequivocally stated that it is now appropr-
ate to consider lost revenues from licensing when weighing the
facts under the fourth fair use factor.?® The issue for notfor-profit
researchers will be how heavily the fourth factor weighs agai_nst
clear not-for-profit educational and research uses. Thus, any line
the court sought to draw between profit and not-for-profit research
is not as clear as it might seem.”

A battle over the very existence of fair use in the research con-

the reader might want to recall some of the ideas expressed in them at a later time while
performing research, laboratory work, or pursuing other similar activiies,

Thus, occasionally the reader will request that the librarian make a copy for future
reference. As the Texaco court explains, the reasons for this request may include, in addi-
tion to the fact that the journals need to continue 10 circylatc or otherwise be available to
others: the fact that only pertinent articles appropriately indexed or filed, not w?mlle jour-
nals, can be kept in personal files; that many professionals prefer to make margina notes
on their copies; that the articles must sometimes be read later as time permits; and that
errors that might otherwise occur in preserving the expressed ideas by note-taking or reli-
arce on memories can be avoided by photocopying. ’I:exaco. 802 F. Supp. at 4-5. Unul
Texaco, professionals probably widely believed such copying was fair use.

21 Texaco, 802 F. Supp. at 12,

22 Texaco, 37 F.3d at 889.

23 Id. ac 898. o ) .

24 Indeed, the Supreme Court discussed this point in its recent fair use decision, Camp-
beil v. Acuff-Rose Music, Inc., 114 8. Ct. 1164 (1994). Thp Court was discussing the lower
court’s erroneous application of a presumption of unfair use where the use is f(:r profit,
noting the impracticality of such a characterization. The Court observed that “the pre-
samption would swallow nearly all of the illustrative uses listed in the preamble paragraph
of section 107, including news reporting, comment, criticism, teaching, scholarsplp, and
research, since these activities ‘are generally conducted for profit in this country. Id at
1174 (citation omitted). It is not clear whether the Texaco court |mproperly charzf\cr.enzf.:d
or gave too much weight to the first factor. To the extent that consistent application of its
analysis would eliminate fair use for research purposes, it may well be wrong-headed,
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text could be quite long and expensive. But such a fight within the
broader context of fair use is already taking shape in the discussion
of the proposals set forth in the Green Paper.?® While I under-
stand the need for such conflicts to be resolved through debate,
adjudication and legislation, 1 am hopeful that fighting over the
extent of fair use will not be the only manner through which worka-
ble models for relationships and transactions in the electronic envi-
ronment may be achieved.

¢. Electronic Publishing

Electronic publishing could offer a market to the academic
presses that may funnel a considerable amount of copyright reve-
nues into their coffers, without such monies being over and above
what the university’s users are already paying. For example, a
faculty member who sought a chapter from a Press publication
might be pleased to pay several dollars directly to the Press for it,
provided she could receive it directly by electronic request and re-
turn. More intriguing, however, would be a situation in which the
work could come to her attention as a result of an automated
search, in which her computer would peruse hundreds or
thousands of relevant articles overnight and prepare an abstract of
this particular work for her review. Upon reading the abstract, she
might decide to acquire a printed copy of the entire article by
downloading and printing it out. This probably sounds like a per-
fect world to the researcher, but how would the author and pub-
lisher react to this prospect? If each were to receive a royalty based
on all or some part of the faculty member’s activity, the whole sce-
nario might be quite acceptable. While the technology to conduct
the automated search exists, we have not yet devised ways to com-

pensate authors and publishers who do not otherwise foreclose this
search option,?

25 The Green Paper characterizes its proposals to amend copyright law as “no more
than minor clarificadon and amendment.” IITF GReEN ParEr, supra note 2, at 10. Critics,
however, have characterized the Working Group’s proposals as “dramatic expansion” of
the rights of copyright owners (comments of Professor Pamela Samuelson); enhancement
of the copyright owner’s exclusive rights by adding “the exclusive right to control reading,
viewing or listening to any work in digital form,” see Comments of Jensen on the Green
Paper, supra note 8; and “[giving] the copyright holder truly monopolistic control over
access to copyrighted work in the electronic environment” far beyond that necessary to
encourage owners to make their works available electronically, see id. '

26 For example, some pay-per-view todels for access and payment would not permit
the economical exploitation of automatic search capabilitics because the cost of 2 com-

puter's viewing thousands of articles when the user might read only a few or even none of
them would be prohibitive,
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4. Experiments: The Legal Framework and
What We Can Do Now

To support the new relationships and Lransacﬁor}s, copyrig_ht
law must provide compensation to authors and pubhshfrs, v:hlle
meeting scholars’ and researchers’ needs for access. The new law
may vary from the current law, ranging from a mere c¥eat1ve inter-
pretation of current law to an abandonment of it. While abandon-
ment might sound extreme, it could actually occur rather subtly
through increasing .the reliance upon contrgctual arrangements
that naturally supersede copyright law. It might also take place
more dramatically if the legislature were to determine thg} whqle—
sale changes in the law will ultimately become necessary.?” Major
changes are not likely, however, unless we reach a consensus that
some of the fundamental premises of traditional copyright law
have become irrelevant.

It is very difficult to predict the future of copyr;ig.ht law becapse
the technology to which it must increasingly apply is itself changing
quickly. The problems we see today may completely :ilsappear to-
morrow and be replaced by problems that the “new” law may be
inadequate to address. Anything we would df:\.nsc t_oday hkfely
would be conjecture designed to protect our positions in the print
world. But our positions are likely to change; we have barely begun
to experience the new media. Achieving consensus about the best
ways to utilize it for the good of our society will take time. As
others have noted, the best laws are those that emerge from .actual
social conditions, and not those imposed on us from outside or
from an allegiance to the print world status quo.?

Our copyright law, despite its incoherence, may currently be
all we need to support the experimentation Fhat should take place
to develop the picture of what we will ne-ed in the twenty-ﬁr:st cen-
tury. The ambiguity of the law’s application in the electromt; envi-
ronment can either invite those affected to litigate to “clear it up,
or to negotiate. If we choose the latter alternati've, we need to start
talking now; the information creators, the providers, and the_ users
must talk to one another about what they need and want in the
new environment. Today, we can start to envision markets and

27 r suggests that at this time only minor tinkering is needed. See IITF
GRE:NT;;gzte;r;riar?;e 2,gagt 120. The comments ané testimony illustrate that what consti-
tutes minor tinkering to some is considered major tinkering to others. This debate is some
indication of how difficult and time consuming it will be 1o change the law. .

28 See, e.g., John Perry Barlow, The Economy of Ideas: A Framework for Patents t;zd C?%y&ghat.:
in the Digital Age / Everything you know about intellectual property is wrong), Wiren, Mar. .
85.
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products that work for all sides of the transaction. We can utilize a
‘mix of competition and cooperation, as needed, to increase quality
and’ reduce cost. We can agree with each other to try new ap-
proaches based on our positions under the law as it exists right
now, using the leverage which the ambiguity of the law gives each
of us. We must, however, be sensitive to the new facts about our
relationship that are relevant, rather than the old facts that in the
near future may no longer matter. All of us need to be able to take
advantage of and make investments in the new media. When our
legal rights are too ambiguous to grant us more than a short-term,
fragile confidence based on the most recent court holdings, it may
make more sense to look to arenas other than the courtroom for
the needed measure of stability. We may be able to accomplish
much more by agreeing to experiment.

III. THe Broap OUTLINES OF THE NEw Law

Multimedia is but one of several examples of the potential of
the electronic media that makes me certain we will come to new
conclusions about how to handle remuneration for copyright own-
ers. We will have to find these conclusions because the innovative
applications are not possible under our present system. The auto-
mated search capability referred to earlier cannot function in a
networked environment that incorporates the idea of paying per
item, or per view, for access to information. Nor can it function in
a fully encrypted environment. Multimedia applications are al-
ready demonstrating. the incredible, and in many cases insur-
mountable, obstacles that our current concepts of ownership and
our systems for compensating copyright owners can place in the
path of what otherwise would be beneficial uses of the new me-
dia.?*® Both the creators and users of multimedia are affected.
Many creators find it easier and less expensive to create new but
duplicative expression (such as photos, video, and audio clips)
rather than to obtain permission on the scale necessary to under-
take most comprehensive multimedia projects. Thus, much crea-
tive potential is being channeled into creating new works as
substitutes for already existing works, which appears to be a waste
of both talent and resources. To the extent copyright law contrib-
utes to this result, the law contravenes its own purpose and intent.

29 I recently attended a demonstration of multimedia authoring software created by
Kaleida Labs, a joint venture of Apple and IBM, that envistons software developers—
Kaleida's future licensees—creating “objects” for use in multimedia works which can be
freely transferred from one author’s program to another author’s program. The technol-
ogy permits the transfer, but our copyright laws would find it highly problematic.

1995] PURSUIT OF THE PROMISE OF THE NEW MEDIA 461

For many in the university community, Mosaic is Probably our
first window on multimedia. By explox."ingvthe World Wide Wel?, we
begin to see the great potential it offers for research in a
networked environment and how it could work for us as mul-
timedia creators, as well. Try to imagine, howeve?r, Mosaic operat-
ing in an environment where the user would continually be warned
about impending charges consequent to the pursuit of i_lype:r-
links.?® Neither the creator nor user will find much satisfaction in
a system that thwarts them at every turn.

I am uncertain what the copyright law of the twently-ﬁrst cen-
tury will look like, but I feel strongly gbout the fc?llo?vmg funda-
mental principles that must underhe_ electronic . mformatlc_m
exchange in the university environment in order for it to fulfill its

promise to us:

e Access to ideas must not be impaired. It must remain rela-
tively cheap and easy to spread and col.lect_ ideas. Tpe free ex-
change of ideas underlies the constitutional basis for our
democracy, the creation of new intellectual property and eco-
nomic wealth, and the copyright law. The quid pro quo tjor the
constitutional grant to authors of exclusive .rlghts in their writ-
ings always has been that the ideas are contributed to the Pul?llc
for its benefit. They must be accessible for use as building
blocks for new ideas. The electronic environment 0ffgs the
promise that ideas will be easier to access, not more difficult.
This is one promise we must insist be kept.

As a corollary to the first principle, economic transactions
must be based upon some foundation other than control over ac-
cess. The desire to control, restrict, limit or met(?r access 1s inimi-
cal to the very nature of the electronic me'dlum and to the
constitutional foundations of a democratic society apd our copy-
right law. For example, it seems clear t%lat concern w1th‘unauth<})1r-
ized copying is “fighting the last battle” instead of preparing for the
new frontier.®’ It has been our strategy for two hundred years to
increase knowledge by compensating authors for tbelr writings,
and it has worked well enough; however, the way we 1mp.lem(.ented
this strategy, by controlling access to and c-hargmg. for copies of
writings, was based upon the realities of print .medla. Today, we
must implement a strategy based upon the realities of the new envi-

30 For those readers who have not expen'enccgl Mosa.ic or another of the WJ:rld “1[18
Web browsers, any description of the power of tl‘us medium and me_softh:ire altrrr::i cfrf
participation in it possible will be pale in comparison to even a five minute demons
of its function. Get connected.

51 Fisher, suprz note 6, at 17.
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ronment, where controlling copying has become increasingly more
difficult, and perhaps-both useless and counter-productive, This is
another example of our tendency to conceptualize our possibilities
in terms of that to which we are accustomed, and it again demon-
strates that such a response to change, while comfortable, may
have costly consequences. Attempts to control copies in an envi-
ronment where they are ubiquitous will likely lead to futile and
more inststent restrictions in the name of “protecting” intellectual

property.3?

* The copyright registration system, created by Congress,
has brought free deposit copies of these materials to the Library
for us to preserve and for future generations to study and learn
from. The current costs of access should be shifted, rather than
significantly increased. In most cases, access costs in the print
world seem reasonable; we have accommodated ourselves to
them with the exception of science, medical, and technical jour-
nals. Such costs could be shifted from paying inflated subscrip-
tion prices, to Xerox, Mazda, Goodyear, Texaco, and the
Parking Police to paying publishers, authors, and access en-
hancers who might provide immediate interactive and auto-
mated research capabilities. Major increases in the overall cost
of access potentially could stifle the very creativity that copyright
law was designed to facilitate. This shift will probably occur as a
natural consequence of the fact that value will appear in new
places. Barlow notes, for example, that unique points of view,
expertise, market relevance, as well as the ability to access crea-
tive services swiftly, conveniently, and interactively will be at the

heart of more valuable relationships in the electronic
environment.>® '

52 Barlow, supra note 28, at 86. Barlow describes the fundamental problems we are
encountering as we stretch to apply our intellectual property laws to technologies that are
likely to alter the célculus of human interaction more profoundly than any technology ever
has. He concludes that the laws cannot be made to fit: “we simply don't know how to
assure reliable payment for mental works * * * [unfortunately] at a time when the human
mind is replacing sunlight and mineral deposits as thé principal source of new wealth.” 7d.
He predicts that “the increasing difficulty of enforcing our existing copyright and patent
laws [in the electronic environment] is already placing in peril the ultimate source of intel-
lectual property—the free exchange of ideas.” /d. He describes basic attributes of infor-
mation that make it imperative that we not treat it legally like “pig iron or pork bellies.” Id.
at 127. He places more faith in commerce to overcome these obstacles than in the law, at
least in the short term; as he observes, “[t)he life forms of information are evolving meth-
ods to protect their continued repreduction.” Id. at 128. He also describes a number of
possible economic controls based on relationship rather than on possession (control aver
copies): the value of reaktime performance, provision of service and support, mediating
gmong users, and providing opportunities for direct interaction with authors, Id. at 128-
29.

The Green Paper’s proposals for amending copyright law in many respects bear out
Barlow's predictions, See supra notes 16 and 25.

33 Barlow, supra note 28, at 128,
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e The cost should be so innocuous that it ceases to be an
issue and further, it should be exceedingly easy to mal'ce the pay-
ment by mechanical means. Costs shoul.d be }ower if t:hey are
shared widely by all users instead of being Eilsproporuonately
borne by a few.3* As for the importance of being able to pay on-
line, shareware offers a telling illustration. Many people would
agree that the main problem with shareware is not th%; people
are dishonest, but that it is simply too difficult to pay.

Users of information are becoming more ptowerful now than
at any time in the past because information is rapidly becoming the
key to our nation’s economic future. It is in our common interest
to work toward the creation of a national dar.al?ase,'a resource !.hat
would do more than simply facilitate transactions in information.
Information is the raw material for creating real wealt,!l. The more
widely available and reasonably priced the raw migena.l, the more
valuable and competitive the end product will be. in the future,
our national economic well-being will depend on the NII in the
way it once depended on oil, timber, and steel.

CONCLUSION

The twenty-first century is fast approac.hing but, 9f course, it
has not yet arrived. For now, I advise my clients, our'hbranes, the
Press, and the university’s faculty and students to begm to use and
understand the new media and to identify their various interess.
In a university system as large as that of the University of 'I:exas
system, there is an astonishing diversity of access to and experience
with electronic resources. Irrespective of my audience, I always rec-
ommend that my clients “get connectf:*d.” If icy are connectedi(I
urge them to ask others for electronic copies In order to make
those who provide their information aware that they want 1t
electronically. )

) I suppo}rrt our libraries’ efforts to negotiate agreements wnth
other university libraries to establish mutual f:lectromc access to
on-line collections, similar to our mutual interlibrary loan and doc-

livery arrangements. .
ume?trg:omr;ind wegdigitize all information either that is (1) not

i i icati here

34 Wider cost sharing would reverse the trend in .schc:!arly print publicatons w
increarilrlxcé?y expensive sEbscription prices force some libraries to capce;.sub:cr;pu::r: ::g
T o oaealas ariles accesed clectronically msead of igh

ilored to actual use of particular aracles ] ?

:ll];flr::: s?llgcr?i‘:)tion fees, which llj:lany libraries cannot afford, especiaily wl}en reaggrlihlp
for some of the more esoteric journals may be limited to no more than a few pa .

35 Barlow, supra note 28, at 129.

36 See generally, Fisher, supma note 6.
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copyrighted, (2) that we own the copyright in, or (3) for which we
have the copyright owner’s express permission to digitize.

Everyone in the university community should be on the In-
ternet, should use Gopher, Mosaic, and the World Wide Web, and
should try their hand at creating hypertext documents, in order to
become familiar with multimedia issues. Thus, we will not be satisfied
with any plan that diminishes the value of the NII.

I recommend that we make digital media the preferred media
for all submissions to anyone or anything. In order to effectively
protect intellectual property in this medium so that no one is reluc-
tant to use it, we must further develop the authentication, financial
transactions, and communication privacy aspects of software. We
should also actively use the software currently available to meet
these needs so our experiences can contribute to improving it.

I also recommend we plan for the short term. We need to
recognize and accept that equipment will become obsolete quickly.
We cannot expect our investients to last forever, but most impor-
tantly, we cannot let the rate of obsolescence stop our efforts.

Finally, I always indicate my preference for electronic commu-
nication, not that it is the best method, but that it is a valuable
alternative. I do all of these things because I believe informed and
experienced users will take this medium and its potential seriously.
Once people start exploring it, the medium has a way of becoming
more and more valuable. It will not be long before none of us will
be able to imagine how we ever got along without it, much like the
telephone, the copy machine, and the fax. Try it, and you will see
what [ mean.




