THE CASE FOR TELEVISED EXECUTIONS

I. INTRODUCTION

Here’s how I'd produce this show of shows: Open with a
shot of the empty death chamber and a somber voiceover
spelling out the details of the condemned man’s background
and his crime. Cut to the corridor showing him being led to
the chair and then strapped in. The viewers would hear his
last words, hopefully words of remorse and warnings to the
young, though the producer would stand ready to-bleep out
possible obscenities or profanities . . . .

And then, before your eyes, he does die—hanged, ¢lectro-
cuted, gassed or injected with poison, depending on the
method of choice in the state where the execution is being
performed.!

Although executions are no longer performed publicly in the
United States,? public executions were the norm in this country
until the beginning of the nineteenth century.® The public dis-
play of the condemned person being led to the gallows, his last
words, the didactic words of the minister warning the gathered
crowd that they too would meet a similar fate if they did not lead
orderly Christian lives, and the condemned’s subsequent death
by hanging, all served as a means of inculcating into the populace
what the social elite of the period deemed to be positive values.*
Indeed, in the tumultuous and uncertain post-Revolutionary pe-
riod, execution day was used by authorities as a means of deter-
ring crime and civil disobedience, thereby promoting civil and
religious order.®

1 Henry Lee, Televising Executions Might Seitle Debate, DaiLy News, Aug. 11, 1991, at
29,

2 See infra note 13 and accompanying text.

3 $¢¢ Louts P. Masur, RiTes oF EXECUTION: CAPITAL PUNISHMENT AND THE TRANS-
FORMATION OF AMERICAN CULTURE, 1776-1865, a1 3 (1989). See also WiLLiaM |. BOWERS,
ExecuTions IN AMERICA 31 (1974).

4 See MASUR, supra note 3, at 27. “What is certain is that hanging day embodied
political, theological, and cultural assumptions that mattered dearly to social elites in the
early Republic . . . . [and] the overriding civil theme of execution day was the preserva-
tion of order.” /d. .

5 Id. at 47. See MicHEL FoucauLT, DiscipLINE AND Punish: THE Birta OF THE
Prison 47-50 (Alan Sheridan wans., 1977). Writing about public executions in France
during the late seventeenth and early eighteenth centuries, Foucault maintains that pub-
lic executions were more about the rulers’ demonstration of their tremendous power
and superiority than an effort to re-establish justice. /d. at 49. The aim of public execu-
tions, he writes, is *‘to bring into play, as its extreme point, the dissymeiry between the
subject who has dared to violate the law and the all-powerful sovereign who displays his
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By the 1830s, however, public'executions were abolished in
most states and were replaced by private ceremonies which took
place within the confines of prison walls.® There were several
reasons for this change. First, by the 1820s, merchants, legisla-
tors, manufacturers and professionals began to view public life
on America’s urban streets as a threat to their person, property,
and livelihood.” The crowds that gathered at executions fre-
quently became angered and unruly when hangings were per-
formed incorrectly or when the condemned person received a
last minute reprieve. Execution days were increasingly viewed as
“festivals of disorder that subverted morals, increased crimes,
[and] excited sympathy with the criminal . . . .”®

Second, the public performance of the penitent criminal
confessing his crime and begging for forgiveness lost much of its
significance as a means of mamtammg social order, as people be-
gan to doubt whether this conversion from remorseless criminal
to supplicant sinner was genuine.? When people no longer be-
lieved that this transformation was authentic, there was no reason
for them to view the whole process as a lesson in justice and the
supposed deterrent effect served by public executions was
thereby negated.'¢

Finally, by the 1830s, people began to view public execu-
tions as inhumane.!"In the end, *“[d]isgusted by a ‘loathsome ex-
hibition,” anxious over public order, and convinced that public
hangings failed to prevent crime, legislatures [from every state
eventually] took execution day away from the general public.”*?
By the twentieth century, public executions were extremely rare
in the United States. The last two were the hangings of Rainey
Bethea, in Owensboro, Kentucky, on August 14, 1936, and the
hanging of Roscoe jackson, in Galena, Missouri, on May 21,

strength.”” Id. at 48-49. By breaking the law, the “offender has touched the very person
of the prince; and it is the prince—or at Ieast those to whom he has delegated his force—
who seizes upon the body of the condemned man and displays it marked, beaten, bro-
ken.” Id. at 49,
© In 1834, Pennsylvania became the first state to abolish public executions. Similar
acts calling for private executicns were passed in New York, New Jersey and Massachu-
setts in the following year. By 1845, all of the states in New England and the mid-
atlantic region had eliminated public executions in favor of private hangings. /d. at 94.
See alse BOWERS, supra note 3, at 31; THE DEaTH PENALTY IN AMERICA 18 (Hugo A. Bedau
ed., 3d ed., IQS?)[hercmafter DEATH PENALTY].
7 See MASUR, supra note 3, at 102,
8 Jd. at 95; BOwWERs, supra note 3, at 31,
9 See MASUR, supra note 3, at 108,
10 14,
11 Jd. at 116. See also BOWERS, supra note 3, at 31.
12 Masug, supre note 3, at 116,
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1937.12

More than half a century after the last public execution and
fifteen years after the Supreme Court declared in Gregg v. Geor-
gia'* that the punishment of death “does not invariably violate
the Constitution,”!® some are beginning to question the wisdom
of keeping executions out of public view. Included in this group
are those who feel that executions should be televised.

It has been argued that televising executions would “settle”
the controversial death penalty debate, and that people need (o
be adequately informed in order to properly decide the issue one
way or the other.'® Televising an execution would allow people
to see for themselves what is being done to citizens who are put
to death supposedly in the name of the People.!” Others argue
that if executions were carried out in front of the television cam-
era, there would be more public accountability for bungled ex-
ecutions, thus putting added pressure on those carrying out.the
sentence to perform it more precisely and more humanely.?®

13 DeaTH PENALTY, supre note 6, at 13. The New York Times reported that over 10,000
spectators from several states came to Owensboro, Kentucky, to witness Rainey Bethea’s
hanging. {0,000 See Hanging of Kentucky Negro, N.Y. Times, Aug. [5, 1936, at 30.

14 438 U.S. 153 (1976).

15 [d. at 169,

16 See, e.g., Lee, supra note 1 (arguing that by televising executions the American peo-
ple would be able 1o *‘see exactly what they are so passionately arguing about.”). Tom
Goldstein, Dean of the Journalism School at the University of California at Berkley,
stated on a recent television program that “[t]he public should see how its dolldrs are
being used, how the system of punishment is being meted out in this country and that
may give them information with which to change their mind or not change their mind,
bu¢ they should have that informadon.” MacNeil/Letrer News Hour: Focus-TV Drama
(WNET and WETA television broadcast, June 6, 1991) (transcript on file with Cardozo
Arts &8 Ent. L. J) [hereinafier MacNeil/Lehrer]. See also Plaintiff’s Trial Brief at 16, KQED,
Inc. v. Vasquez, No. 90-1383 (N.D. Cal. June 7, 1991) [hereinafier Plaintiff s Trial Brief]
{(arguing that since the public ultimately decides whether a given state retains capital
punishment, public awareness and information as to how exactly the penalty is applied is
of “critical importance,” because it is only a fully informed public that can vote intelli-
gently); Furman v. Georgila, 408 U.S. 238, 361 (1972) (Marshall, J., concurring) (stating
that “{w]hether or not a punishment is crue! and unusual depends . . . on whether peo-
ple who were fully informed as 1o the purposes of the penalty and its liabilities would
find the penalty shocking, unjust, and unacceptable™).

17 See, e.g., DEATH PENALTYV, supra note 6, at 14 (noting that “[tThe relative privacy of
executions nowadays . . . means that the average American literally does not know what
is being done when the government, in his name and presumably on his behalf, executes
a criminal”’).

18 See,e.g., Lee, supra note 1. “[Blungled jobs™ have been reported at least in Florida,
Alabama and Texas. In Virginia, allegations of one such bungled job in which the victim
bled profusely at the moment of electrocution were dismissed by the state corrections
officer, who maintained that the hemorrhaging was a simple nosebleed. Instead, “[ilf
wardens knew that the whole country was watching, and not just a privileged few observ-
ers, they damn well would make sure that their equipment was in top working order.”
Id See also ARTHUR KogsTLER, REFLECTIONS ON HaNGING 189 (1956) (stating that, offi-
cials in England, taking advantage of the fact that executions were no longer open to the
public during the 1950s, tried-to falsely convince the public that modernized hanging
was a nice and smooth affair that was always carried out “‘expeditiously and without a
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Some also maintain that if the death penalty is to serve as a deter-
rent, then televising it would be the most efficacious means of
delivering the message that “crime does not pay.”'? Finally, in
the words of Horace Greeley, it is said that “it is absurd that an
act which is claimed has a beneficial effect on the public, should
be performed in secrecy,”’?® and that “those considerations which
forb[id] executions from occurring in public view should prevent
their taking place altogether.”?!

Thus far, however, with the exception of a district court deci-
sion in Texas that was subsequently overturned on appeal,®? the
few attempts made to get courts to recognize a constitutional
right to télevise executions have been rejected.?® Some courts
have even gone so far as to completely deny the press any right of
access to attend executions.**

This Note will argue that these courts have erred in denying
the media the right to televise executions. Part II will survey and
critique the major Supreme Court cases which deal with the right
of the press to obtain access to newsworthy information, and will
conclude that there is no justification for preventing reporters

hitch™). Although this Note will not detail the various methods by which the federal and
state governments put people to death, it should be noted that a number of states still
retain hanging as a method of execution.

19 See, £.g., Lee, supra note 1 {noting that the prisoner’s last words before dying on
television would have more impact than any anti-crime serinon). See also Plaintiff ’s Trial
Brief, supra note 16, at 17 (arguing that “fdjeterrence and retribution values—considered by
the courts as validating the death penalty—could only be enhanced by maximum public
exposure of the consequences of committing capital crimes.”),

20 MasUR, supra note 3, at 20 (quoting N.Y. Tris., May 25, 1849).

21 4. See also Garrett v. Estelle, 424 F. Supp. 468, 473 n.2 (N.D. Tex.), rev'd, 556
F.2d 1274 (5th Cir. 1977), cert. demied, 438 U.S. 914 (1978) (stating that “[i]t might be
suggested here that if what the government is doing is so terrible [that the public may
not see it], perhaps the government should not be doing it. At the very least, the people
shouid have the widest possible information about such ‘shocking’ governmental
proceedings.”).

22 The district court decision in Garret!, 424 F. Supp. at 468, held that the press has a
first amendment right to televise executions. Its holding, however, was subsequently
reversed on appeal and therefore may not be considered good law. See Garrett v. Es-
telle, 556 F.2d 1274 (5th Cir. 1977), cert, denied, 438 U.8. 914 (1979). Even so, this Note
will argue that the district court’s decision in Garrert was incorrectly reversed.

23 See KQED, Inc. v. Vasquez, No. 90-1383 (N.D. Cal. June 7, 1991) (holding that the
press has a right to be present at an execution but no right to film it). There was no
appeal from the judginent in KQED. See KQED Won't Appeal Execution Ruling, UPL, Sept.
4, 1991, aqvailable in LEXIS, Nexis Library, UPI file. See also Halquist v. Dep’t of Correc-
tions, 783 P.2d 1065 (Wash. 1989) (denying a journalist and independent producer of
television and radio documentaries the right to videotape an execution in Washington
State).

24 See, £.g., Holden v. Minnesota, 137 U.S. 483, 491 (1890) (stating that a state could
legitimately restrict attendance at executions); Kearns-Tribune, Corp. v. Utah Bd. of
Corrections, 2 Media L. Rep. (BNA) 1353 (D. Utah Jan. 13, 1977) (holding that repre-
sentatives of the printed and electronic news media had no constitutional right of access
to attend and report-on the execution of Gary Gilmore).
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from filming or video taping executions for subsequent broadcast
on television. It will also examine and critique the few cases that
have considered the issue of televised executions, and will con-
clude that the First Amendment requires that representatives of
the media be entitled to film executions. Part III, arguing in the
alternative, will show that those states which already permit
members of the press to witness executions must allow them to
use television as a reporting tool, since it is the most effective
means of reporting the event. Although the press would have to
comply with certain reasonable safety and security precautions
which the attending corrections officials may prescribe, limiting
the press to using papers and pencils is tantamount to a content-
based restriction prohibited by the Supreme Court.2® Part III
will also show that preventing members of the media from film-
ing executions is not a valid “time, place and manner restriction”
since it 1s unreasonable and 1s based on the content of what the
reporters would broadcast. Further, in the case of reporting ex-
ecutions, print is not a valid alternative to television. Finally, Part
IV will conclude that courts should allow executions to be
televised.

II. THE RIGHTS OF THE PRESS TO GATHER NEWS AND WHAT
THis MEANS IN THE CONTEXT OF EXECUTIONS

The First Amendment of the United States Constitution pro-
vides that “Congress shall make no law . . . abridging the .
freedom . . . of the press.”®® Yet, it was not until recently that the
Supreme Court began to clarify just how much weight that “free-
dom” carries. Does it mean the right to publish anything
through all forms of the media? Does it mean that members of
the press have an unlimited right to access and report on any-
thing they deem newsworthy? Indeed, does it mean that the
press must be treated as a separate entity, legally distinct from
“the People™?

Although this area of the law is still unsettled in some re-
spects, a fairly consistent doctrine has emerged from the Court’s
recent holdings. Specifically, as the law stands today, members
of the press do not have a special right of access to information
not available to the general public. This doctrine of “equal ac-

25 For a discussion of conient-based resiriciions, see mfra notes 195 97.

26 The First Amendment provides in full, that *Congress shall make no law réspect-
ing an establishment of religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech, ar of the press; or the right of the peop]e peaceably to assemble,
and to petition the Government for a redress of grievances.” U.S, ConsT. amend. L
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cess’” has been used to keep television reporters from filming ex-
ecutions on the grounds that members of the public may not film
them either.

A. The Press Access Cases

In order to analyze the press’s right to televise executions, it
is necessary to discuss those cases that have set forth the stan-
dard for determining the limits of the press’s right to gather news
in other contexts. The first of these cases dealing with the right
of the press to acquire information is Zemel v. Rust.?” In that case,
the plaintiff was denied a passport to Cuba and claimed that this
constituted an infringement of his asserted first amendment right
to gather information.?® In rejecting this claim, the Supreme
Court held that although a member of the press or public does
not have an “unrestrained” right to gather any desired informa-
tion at any given time,”® the First Amendment does include a

“qualified” right to gather information.®® The Zemel Court, how-
ever, left unresolved what the limits of this qualified right might
be. In Branzburg v. Hayes, the Court balanced the limited right to
gather information against the asserted interests of both the state
and federal governments in the context of a judicial proceeding.
Specifically, the Court had to determine whether members of the
press could be required to appear and testify before state and
federal grand juries, where.they could be required to reveal the
identities of confidential news sources.?' Since the press argued
that this would ultimately diminish their news-gathering ability,

27 381 U.S. 1 (1965).

28 fd. at 16-17. The plaindff argued that the trip was not for leisure purposes, but to
see for himself what the Cuban government under Fidel Castro was really like. Id. at 4.

29 I4. at 16-17. In an often- quoted passage, Justice Warren stated that

[tlhere are few restrictions on action which could not be clothed by ingenious
argument in the garb of decreased data Row. For example, the prohibition of
unauthorized entry into the White House diminishes the citizen’s opportuni-
ties to gather information he might find relevant to his opinion of the way the
country is being run, but that does not make entry into the White House a
[flirst [aJmendment right. The right to speak and publish does not carry with
it the unrestrained right o gather information.
Id.

30 See Branzburg v. Hayes, 408 U.S. 665, 681 (1972) (asserting that “news gathering”
qualifies for first amendment protection and that “without some protection for seeking
out the news, freedom of the press could be eviscerated”). See also id. at 728 n.4 {Stew-
art, J., dlssentlng) (stating that “[t]he necessary implication [of the Zemel Court’s use of
the word ‘unrestrained’ when referring to the right to gather information] is that some
right to gather information does exist™).

31 See id. at 665-75. The reporters involved in the suit maintained that if they were
forced 1o divulge confidential information and sources, these sources would refuse, or at
least be more reluctant to furnish them with information that they could not otherwise
obtain. Id. at 679-81.
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the essence of the conflict beforé the Court'was the press’s desire
to gather information on the otie hand and the public’s interest
in an effective judicial process on the other.

In a five-four decision, the Branzburg Court stated that any
curtailment of first amendment rights must be justified by a com-
peting public interest that is “compelling” or “paramouit.”??
After noting that “without some protection for seeking out the
news, freedom of the press could be eviscerated,””®® the majority
went on to conclude that in complying with grand jury investiga-
tions, the press’s burden would be “consequential, but uncer-
tain,” and therefore not sufficient to outweigh the public’s
interest in effective law enforcement.** To support its holding,
the Court cited Zeme! for the proposition that *‘the First Amend-
ment does not guarantee the press a constitutional right of spe-
cial access to information not available to the public generally.”3?
While Zemel and Branzburg make clear that the press does not

32 [d. at 680 (quoting NAACP v. Butten, 371 U.S. 415, 439 (1963)) (holding that a
newspaper reporter has no first amendment privilege to conceal facts or conduct rele-
vant to a grand jury investigation); De Gregory v. Attorney Gen. of New Hampsh:re, 383
0.5, 825, 829 (1966) (requiring an “‘overriding and compelling state interest” hefore
mtrudmg on first amendment rights); Bates v. Litde Rock, 361 U.S. 516, 524 (1960)
(holding that a state must demonstrate a compellmg interest where there is a “signifi-
cant encroachment upon personal liberty”); Thomas v. Collins, 323 U.S. 516, 530
{1945) (stating that “any attempt 1o restrict [speech or personal liberty] must be justified
by clear public interest, threatened not doubtfully or remotely, but by clear and present
danger™). See also Gibson v. Florida Leglslauve Investigation Commitiee, 372 U.S, 539,
546 (1963) (stating that a government must “convincingly show a substanual relation
between the information sought and a subject of overniding and compelling state inter-
est”); NAACP, Western Region v, City of Richmond, 743 F.2d 1346, 1354 (9th Cir.
1984) (holding that “‘the government bears the burden of proof . . . in all [flirst
[almendment cases™).

33 Brapzburg, 408 U.S. at 681.

34 id. at 690. The Branzburg Court found

no basis for holding that the public interest in law enforcement and in ensur-

ing effective grand jury proceedings is insufficient to override the conse-

quential, but uncertain, burden on news gathering that is said 1o result from

insisting that reporters, like other citizens, respond to relevant questions put

to them in the course of a valid grand jury mvesngauon or criminal trial.
Id. a1 690-91. The Court recognized that the press’s right 1o access information is lim-
ited in other contexts as well, including judicial conferences, “'the mectings of other
official bodies gathered in executive session, and the meetings of private organizations.’
Id. at 684,

In his dissenting opinion, Justice Douglas wrote that the government’s claim did not
rise to the level of being a "compe[[ing” interest. See id. at 717-18 (Douglas, ., dissent-
ing). He also stated that “effective self-government cannot succeed unless the people
are imimersed in a steady, robust, unimpeded, and uncensored flow of opinion and re-
porting.” fd. at 715.

35 fd. a1 684. In his dissenting opinion, Justice Stewart wrote that “[a) corollary of
the right to publish must be the right to gather news.” Id. at 727 (Stewart, J., dissent-
ing). According to Stewart, “[n)o less important to the news dissemination process is
the gathering of information. News must not be unnecessarily cut off at its souvce, for
without freedom to acquire information the right to publish would be impermissibly
compromised.” Id. at 728.
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merit “‘special” treatment with regard to the First Amendment,
the resolution of any claim involving the press ultimately de-
pends on the balancing of the competing interests involved.?®
The next two relevant Supreme Court cases were Pell v.
Procunier®™ and Saxbe v. Washington Post Co.>® Both cases mvolved
challenges to similar prison regulations which barred the press
from interviewing specific individual prisoners.®® The issue in
both cases was whether the press had a right to access informa-
tion that was distinct from the public’s right to obtain informa-
tion. The press was not claiming any impairment of its freedom
to publish information once obtained.*® In denying the press’s
claim, the Pell Court held that “newsmen have no constitutional
right of access to prisons or their inmates beyond that afforded
the general public.”*' The Court concluded that there was no
support for the proposition “that the Constitution imposes upon
government the affirmative duty to make available to journalists
sources of information not available to members of the public
generally.”*? In other words, according to Pell and Saxbe, if for

5

36 The Hmnzburg Court specifically stated that the state’s interests were ““compelling”
or “paramount,” thus justifying the “burden” on first amendment rights. /d. at 700.
The Court also analyzed the burden that the state’s interests would have on the press.
See supra notes 33-34. In Zemel, the Court examined the appellant’s first amendment
claims’and concluded that there was no protected interest involved. Zemel v. Rusk, 381
U.S. 1,16 (1965). The Court, however, still analyzed the justifications given for the
Secretary of State’s refusal to validate the passports of the United States citizens for
travel to Cuba. /d. at 14-16, )

37 417 U.S. 817 (1974).

38 417 U.S. 843 (1974).

39 See Pell, 417 U.S. at 819. The challenged regulation in Pell was section 415.071 of
the California Department of Corrections Manual (Aug. 23, 1971} which provided that
“{plress and other media interviews with specific individual inmates will not be permit-
ted.” In Saxbe, the regulation at issue was para. 4b (6} of Policy Statement 1220.1A of
the Federal Bureau of Prisons (Feb. 11, 1972), which “prohibited any personal inter-
views between newsmen and individually designated federal prison inmates.” Saxbe, 417
U.S. at 844. Although the regulation in Pell was challenged by inmates as well as jour-
nalists, this Note will only focus on the decision as it relates to members of the press. In
Saxbe, no prisoners challenged the no-interview policy; the suit was brought solely by the
Washington Post and one of its reporters.

40 Pejl, 417 U.S. at 829-30; Saxbe, 417 U.S. at 844-45. Writing for the majority in Pell,
Justice Stewart took care to emphasize that **California imposes no restrictions on what
may be published about its prisons, the prison inmates, or the officers who administer
the prisons.” Pell, 417 U.S. at 829. Similarly, in Saxbe, Justice Stewart wrote that the
regulation at issue was “not part of any attempt by the Federal Bureau of Prisons to
conceal from the public the conditons prevailing in federal prisons.” Saxbe, 417 U.S. at
848, In the televised execution context, however, both issues would be present: the
right 1o access information (i.e., to be present at executions) and the right to transmit
the news to the public free from government interference.

41 Pell, 417 U.S. at 834, The Court applied the same holding in Saxbe, as the majority
found that case to be “constitutionally indistinguishable” from Pell on the issue of press
access. See Saxbe, 417 U.S. at 850,

42 Pell, 417 U.S. at 834. In his dissent to Saxke, however, Justice Powell wrote that the
“public debate must not only be unfettered; it must also be informed. For that reason



1992] TELEVISED EXECUTIONS 109

valid reasons the public has no right to obtain certain informa-
tion or evidence, neither does the press, since the press has no
rights superior to those of the public. In these two cases, as in
Zemel and Branzburg, the equal access proposition did not prevent
the Court from examining and balancing .the competing first
amendment and governmental interests involved before render-
ing a decision.*? As a result, none of these press access cases
clearly indicates what purpose is served by the concept of equal
access, since it in no way affected their outcome, or the way that
outcome was achieved.*t

A few years later in Houchins v. KQED, Inc.,*® some members
of the Court appeared to broaden the holdings of Pell and Saxbe
in denying the media a right to gather information under the
government’s control. In this case, however, there was no opin-
ion that garnered the support of more than three justices.
Houchins should therefore be viewed as one more case that fol-
lowed the concept of equal access as articulated in Zemel,

this Court has repeatedly stated that [ﬂlrsl [almendment concerns encompass the re-
ceipt of information and ideas as well as the right of free expression.” Saxbe, 417 U.S. at
862-63 (Powell, ]., dissenting).

43 Although the Saxbe Court stated that it would not engage in any balancing of first
amendment and governmental interests, it appears that to a certain extent, this is pre-
cisely what it did. Saxbe, 417 U.S. at 849.

The Saxbe Court examined the adverse impact the prison regulation would have on
the press’s first amendment interests and also explored the security concerns raised by
the government. /d. at 846-48. To some degree then, the Court did consider the com-
peting interests involved. Otherwise, the Court would not have felt the need to justify
the relative importance of the government’s concerns compared to the first amendment
claims asserted by the press.

In Pell, the Court addressed the justifications given for the prison regulation and
explained that ““{i]t is against this background {of the security justifications given for
upholding the regulation] that we consider the media plaintiffs’ claims under the First
and Fourteenth Amendments.” Pell, 417 U.S. at 832. Further, the Pell Court disagreed
with the media plainiiffs’ contention that the prison regulation “constitutes governmen-
tal intetference with their newsgathering activities that is neither consequential nor un-
certain, and that no substantial governmental interest can be shown to justify the denial
of press access to specifically designated prison inmates.” Id. at 833. These passages
indicate that the Court examined and balanced the competing governmental and first
amendment interests involved before rendering a decision.

#4 In his dissent o Pell, Justice Doliglas wrote that * [p]'l‘isons. like all ocher public
institutions, are ultimately the responsibility of the populace. . . . and people have the
right and the necessity to know not only of the incadence of crime but of the effective-
ness of the system designed to control it.” /4. at 840 (Douglas, J., dissenting). In his
dissent to Saxhe, Justice Powell wrote that * ‘Iflor good reasons, uitrestrained public ac-
cess [to prisons and other public institutions] is not permitted. The people must there-
fore depend on the press for information concerning public institutions.”™ Saxbe, 417
U.S, at 864 (Powell, J., dissenting).

15 438 U.S. 1 (1878). In Houchins, a psychiatrist’s report concluded that conditions in
a certain section of the prison were responsible for the mental illness of some prisoners.
The San Francisco public television station KQED obtained a preliminary injunction
from the district court permitting it to investigate these allegations, but the Supreme
Court reversed. /d, at 3-16.
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Branzburg, Pell and Saxbe *®

Chief Justice Burger’s opinion in Houchins argued that the
lower court’s injunction granting journalists access to certain
portions of the prison violated the principle enunciated in Pell
and Saxbe that “the media have no special right of access to [pris-
ons] different from or greater than that accorded the public gen-
erally.”*” More significantly, however, Burger’s opinion took this
principle one step further, stating that “[n]either the First
Amendment nor the Fourteenth Amendment mandates a right of
access to government information or sources of information
within the government’s control.”*?

Justice Stewart, writing a concurring opinion, agreed that
the lower court’s injunction should be reversed, but disagreed
that the press should be totally denied prison access. Rather, he
concurred with the plurality in reversing the lower court’s injunc-
tion because he believed that it granted the press too much a¢-
cess and was therefore overbroad.** While agreeing with the
majority that “[t]he Constitution does no more than assure the
public and the press equal access once the government has
opened its doors,”5% Stewart dlsagreed on what exactly consti-
tutes “‘equal access.” In his view, “the concept of equal access
must be accorded more flexibility in order to accommodate the
practical distinctions between the press and the general pub-
lic.”®! As Stewart explained,

[a] person touring Santa Rita jail can grasp its reality with his
own eyes and ears. But if a television reporter is to convey the
jail’s sights and sounds to those who cannot personally visit
the place, he must use cameras and sound equipment. In
short, terms of access that are reasonably imposed on individ-
ual members of the public may, if they impede effective report-
ing without sufficient justification, be unreasonable as applied
to journalists who are there to convey to the general public

46 Houchins was a 3-1-3 decision which produced no majority opinion. Justices Mar-
shall and Blackmun did not.participate and Justice Stewart, whose vote was decisive,
concurred in the opinion but on narrower grounds. Although the decision produced no
majority opinion, the seven Justices did agree that the press does not have a greater
right to access prisons than the general public does.

47 Id. at §6.

48 I at 15. Buf see Richmond Newspapers, Inc. v, Virginia, 448 U.S. 555, 583 (1980)
(Stevens, J., concurring) (noting that since Justice Marshall and Blackmun were unable
to participate in Houchins, a majority of the Court neither accepted nor rejected Justice
Burger’s opinion).

49 Houchins, 438 U.S. at 16-19 (Stewart, J., concurring).

50 Jd. at 16.

51 Id.
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what the visitors see.??

The dissent in Houchins, written by Justice Stevens and
joined by Justices Brennan and Powell, argued that the First
Amendment protects the receipt of information and ideas with as
much force as it protects the press’s freedom to publish informa-
tion once it is obtained.”® Stevens justified this assertion by em-
ploying a “functional” first amendment argument. He noted that
one aim of the First Amendment is to ensure that the “process of
self-governance contemplated by the Framers” is preserved. For
this intended process of self-governance to be effective, the pub-
lic must have all of the pértinent facts “about’the operation of
public institutions such as prisons.”®* Without access to these
relevant facts, Stevens argued, the public cannot adequately dis*
charge its democratic duties by making informed voting
decisions.?®

The following year, in Richmond Newspapers, Inc. v. Virginia,?®
a plurality opinion held that both the public and the press have a
first amendment right to attend criminal trials.®” According to
Justice Stevens’s concurring opinion, this case was the first to
hold “unequivocally” that the press may not be arbitrarily denied
access to information.*®

Similarly, in a line of cases that followed Richmond Newspapers,
the Court found that the press and the public had a right of ac-
cess to specific portions of criminal trials.®® Each of these cases

&

52 1d. at 17.

58 1d. at 30 (Stevens, J., dissenting).

54 [d. at 32 (footnote omitted).

55 Id. at 31-32.

56 448 U.5. 555 (1980).

57 Although there was no majority opinion. of the Court, seven Justices recognized
that a right of access to criminal trials is embodied in the First Amendment and apphed
1o the states through the Fourteenth Amendment. Id. at 580 (plurality opinion); Id. at
582 (White, ]., concurring); /d. at 584 (Stevens, J., concurring); /d. at 585 (Brennan, J.,
with whom Marshall, J., joins, concurring); /d. at 599 (Stewart, ]., concurring); 4. at 604
(Blackmun, J., concurring). See also Charles W. McKinnon, Comment, Freedom of the
Press—The Press” Right of Access to Trials Versus the Victim’s Inlerest n Testifying Privately. Globe
Newspaper Co. v. Superior Gourt, 11 Fra. ST. U. L. Rev. 487, 487.01 (1983) (arguing
that the expanded right of the public and press to attend criminal trials that was found 1o
exist in Richmond Newspapers and subsequent cases, comes al the expense of the crime
victim’s ability to tesufy privately).

58 Richmond Newspapers, 448 U.S. at 583 (Stevens, J., concurring).

59 See Press-Enterprise Co. v. Superior Court, 478 U.5. 1, 13 (1986} [hereinafter
Press-Enterprise 11] (holding that the first amendment right of access to criminal proceed-
ings applies to preliminary hearings); Press-Enterprise Co. v. Superior Court, 46¢ U.S.
501, 511 (1984) [hercinafter Press-Enierprise 1] (stating that without considering alterna-
tives to closure, a trial court cannot constitutionally bar the press and the public from
observing the voir dire in a case trying a capital offense); Globe Newspaper Co. v. Supe-

rior Court, 457 U.S. 596 (1982) (invalidating as overbroad a rule of mandatory closure
respecting the courtroom testimony of minors who are victims of sex offenses). Writing

B ——
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applied the same two-step analysis in their decisions. First, the
Court concluded that the particular part of “‘the criminal trial [at
issue] historically has been open to the press and general pub-
lic.”% Second, the right of access to criminal trials was found to
“play(] a particularly significant role in the functioriing of the ju-
dicial process and the government as a whole. Public scrutiny of
a criminal trial enhances the quality and safeguards the integrity
of the factfinding process . . . . [and also] fosters an appearance of
fairness . . . .”’¢!

Thus, following the Court’s analysis in Richmond Newspapers
and its progeny, the finding of a right of press access to parts of a
criminal trial was predicated on two factors. First, the public and
press have historically been granted access to criminal trials for
the purpose of witnessing and reporting them to the general
public. Second, public and press access to criminal trials was
granted in these cases because it was found to serve the “func-
tional” role of fostering the appearance of justice, thereby pre-
serving respect for the legal system and its-laws. Therefore,
equal access issues never entered into the Court’s analyses.

Relying on the Richmond Newspapers line of cases, several
courts have held that the nght of the press to access courtroom
proceedings does not translate into a corresponding right to tele-
vise those proceedings. Rather, these cases weighed. the pur-
ported benefits of televising a proceeding against any negative
impact that such publicity would have on the trial. In an early
case, Estes v. Texas,52 the Court found that the presence of televi-
sion cameras recording a trial denied the defendant the right to a
fair trial.%® The Court, however, retreated from this holding six-

for the Court in Globe, Justice Brennan stated that “[w]here, as in the present case, the
State attempts to deny the right of access in order to inhibit the disclosure of sensitive
information, it must be shown that the denial is necessitated by a compelling govern-
mental interest, and is narrowly tailored to serve that interest.”” /4. at 606-07.

B0 Id. at 605. Accord Press-Enterprise II, 478 U.8. at 10 (noting that preliminary hear-
ings have always been open to the public in the United States); Press-Enterprise I, 464 U.S,
at 505-08 (using the_same historical analysis with regard to VOlr dire); Richmond Newspa-
pers, 448 U.S. at 564-69 (chronicling the “presumptively open’ nature of criminal trials
in the Anglo-Saxon tradition).

61 Globe, 457 U.S. at 606, Accord Press-Enterprise IT, 478 U.S, at 11-12 {finding the pub-
lic observance of preliminary hearings to serve a positive sodietal function); Press-Enter-
prise I, 464 U.S. at 508-10 (finding the same with regard to voir dire}; Richmond
Newspapers, 448 U.S. at 535-97 (noting that public access to trials displays their fairness,
prevents public resentment, dissuades judges from excesses, and calls the attention of
important, but unknown witnesses). 3

62 381 U.S. 532 (1965).

63 Id. at 544. Specifically, the Court stated that television cameras in court would
distract jurors and the judge, would be a form of harassment of the defendant, and
would intrude into the confidential attorney-client refationship. Id. at 546-49.
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teen years later in Chandler v. Florida,%* limiting Estes to the tech-
nological circumstances that existed in 1962 when the case was
tried. The Court further held that televising a criminal trial was
not a per se violation of a defendant’s due process rights if cer-
tain procedural norms were followed.?® Therefore, both of these
cases illustrate that although no constitutional right to televise a
trial exists, a reporter will be denied such access to film a trial
only after a compelling showing that the presence of cameras
would harm the rights of the accused.

B. The Telw;ised Execution Cases®

Those cases which have rejected attempts by the media to
film executions have relied on decisions dealing with press access
and televised coverage of trials. In these televised execution
cases, the media also was denied the right to film executions on
the grounds that the public had no right to film them. In addi-
tion, the court in KQED v. Vasquez®” upheld a ban on Alming ex-
ecutions by saying that the restriction on cameras was a valid
security measure,

The first of two federal court cases addressing the issue of
televised executions, Garrett v Estelle,®® challenged the media pol-
icy of the Texas Department of Corrections which barred the use
of audio or video recording devices in the execution chamber.®®
The district court granted a preliminary injunction permitting a
reporter to televise an execution. Several justifications were

given for granting the injunction. First, the court rejected as in-

. valid the state’s arguments that a broadcast of an execution

would: be offensive or distasteful.”? Second, the court reasoned

61 449 U.S. 560 (1981).

65 #d. at 575. But¢f. Feb. R. Crim. P. 53 (prohibiting radio broadcasts and the takin
of photographs in the courtrooif while court 1s in session); Conway v. United States, 85
F.2d 187 (6th Gir. 1988) (denying reporters permission to telecast, broadcast or photo-
graph a trial), cert. denied, 488 U.8. 943 (1988); United States v. Edwards, 785 F.2d 1293
{5th Cir. 1986) (holding that television coverage of a trial is not constitutionally man-
dated); Mazzetu v. United States, 518 F.2d 781 (IOlh Cir. 1975) (upholding a contempt
conviction for taking photographs in the “environs” of a federal courthouse).

66 Halquist v. Department of Corrections, 783 P.2d 1065 (Wash. 1989), which denied
a journalist the right to film executions will not be discussed because it was decided
solely with reference 1o state law.

67 No. 90-1383 (N.D. Cal, June 7, 1991),

68 Garrett v. Estelle, 424 F. Supp. 468, 468-70 (N.D. Tex.), rev'd, 556 F.2d 1274 (5th
Cir, 1977), cert. denied, 438 U.S. 914 (1978).

69 Jd ar 468-70.

70 The district court judge wrote that “[t]he government cannot be allowed to bar
cameras from governmental proceedings without more compelling and factually demon-
strable reasons than such vague and highly subjective concepts as ‘taste’ and ‘dignity.””’
Id. at 473.
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! that the people permitted by statute” to witness an execution
| ““can in no sense of the word be considered as representative of
the public. Only representatives of the news media can be con-
sidered to be representatives of the public . . . .””? Third, the
t court explained that since capital punishment is “one of the most
[ important and controversial public issues of the day,” it merits
television coverage.”® Finally, the district court concluded that
‘ the difficulties posed by cameras in courtrooms, as delineated by
: ; the Estes Court, were inapplicable in the context of executions.
ﬁ While cameras are often excluded from trials and other delibera-
: tive proceedings because they “tend to disrupt the proceedings,”
the court asserted that “an execution . . . is an entirely mechani-
. cal process carried out only after all deliberative proceedings
| have been completed.”?* The court also expressed doubts that a
camera could “in any way” interfere with the carrying out of an
execution.”? _
\ E The Court of Appeals for the Fifth Circuit reversed.”® Rely-
: ing on Pell and Saxbe, the court held that “the [Flirst
[A]Jmendment does not invalidate nondiscriminatory prison ac-
cess regulations,””” Because members of the public are not enti-
tled to enter the Texas state prison and film executions, the press
may not either, for “the [Flirst {A]Jmendment does not accom-
pany the press where the public may not go.””® Further, the
|‘ court of appeals stated that it found no “content” in the filming
of an actual execution “beyond, for example, that possessed by a
simulation of the execution.”’® Thus, the court ruled that televi-
i sion broadcasters could not broadcast executions, but instead
were free “to make [their] report[s] by means of anchor desk or

oo 71 The relevant provision at the time the case was decided limited the number of
; ] 1 witnesses at an execution to the executioner and his assistants, the Board of Directors of
! the Department of Corrections, two physicians, the condemned’s spiritual advisor,
E] chaplains of the Department of Corrections, the county judge and shenff, and up to five
family members and friends of the condemned. fd. at 469 (citing Tex. Cope Crim.
Proc. § 43.20 (1979)).
i 72 4. at 471,

73 The district court found that Pelf and Saxbe were not controlling because they con-
cerned investigations of *‘day-to-day” prison operations while capital punishment was a
p much more important issue. /4. The court also noted that “in Pell and Saxbe there was
evidence that the presence of news media representatives adversely affected rehabilita-
! tien. In [the capital punishment context], of course, ‘death row’ inmates are not there
for rehabilitation.” Id.

74 Id. at 472..

75 Id.

76 See Garrett, 556 F.2d at 1276.

77 Id. at 1278.

78 Id. a1 1279.

79 Jd, at 1278,
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stand-up delivery on the TV screen.”®°

The most recent attempt to get a federal court to recognize a
first amendment right to televise executions was made in the Cal-
ifornia case of KQED v. Vasquez.®' In a judgment without written
opinion, the district court for Northern California held that the
warden of San Quentin Prison can exclude cameras from the exe-
cution witness area but must permit representatives of the media
to witness and report on executions.®?

In his oral opinion, Judge Robert H. Schnacke stated that “if
cameras can be kept out of federal trials, which are public, then
they can be kept out of executions, which are not.”®** Judge
Schnacke also explained that the “ban on cameras is a reasonable
regulation that protects the identity of participating prison staff-
ers from exposure to angry prisoners or members of the public,”
and also prevents broadcasts of executions which have the poten-
tial of sparking a ‘““severe prisoner reaction” that could jeopard-
ize prison security.®* Finally, the court bolstered the camera
exclusion policy with its acceptance of the “suicidal cameraman”
theory: that someone might throw heavy equipment through the
thick glass enclosing the California gas chamber.?s

In so ruling, the court seemed to subscribe to the position
that the press’s right to access an event does not translate into a
corresponding right to choose the means of reporting that event
to the public.®® The court also found that the security interests
involved outweighed any of the benefits that televising an execu-
tion would bring to the reporting of such an event. The opinion

80 Id. at 1279,

81 No. 90-1383 (N.D. Cal. June 7, 1991).

82 Id. See also Don J. DeBenedictis, Cameras Banned, Pens Allowed, 77 AB.A. J. 16 (Aug.
1991} (reportmg that while the opinion stated chat the press’s access to executions can-
not be denied, “cameras and recorders—anything but pads, pencils ‘and sketchbooks—
can be kept out’).

83 DeBenedictis, supra note 82, at 16.

B4 Id See also Jim Doyle, San Quentin Warden quend.s Ban on Televised Executions, S. F.
Curon., March 28, 1991, at B10 (according to the prison warden, a televised execution
may be “the spark that pushes {prison unrest) from a hunger smke or sit-down strike to
violence™); Victoria Slind-Flor, Film at 11? Lawyers Debate T.V. Executions, Nar'L L.].,
June 10, 1991, at 8 (noting that according to San Francisco Deputy Attorney General
Karl §. Mayer, “most San Quentin inmates have television sets in their cells and can
choose which programs they watch. Seeing the execution on television might inflame
inmates to riot or retaliate against guards™).

85 Slind-Flor, supra note 84, at 16.

86 This argument was made by the state as part of its defense. See Defendant’s Trial
Brief at 7, KQED, Inc. v. Vasquez, No. 90-1383 (N.D. Cal. June 7, 1991) [hereinafter
Defendant’s Trial Brief] (arguing that “{ajlthough the Constitution may not prohibit
television coverage of a criminal trial, Chandler v. Florida, 449 U.S. 560, 582-83 (1981),
the right to attend, observe and report on a criminal trial does not include a constitu-
tional mandate for recording, photographing, videotaping or broadcasting the trial”).
Id. at 8-9.

ks
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in KQED is justified in part by concerns for prison-safety and se-
curity, which raises issues distinct from those expressed in earlier
press access cases relying on “equal access” and the First
Amendment. As a result, KQED will be considered separately.

C. A Cntique of the Press Access Cases and Garrett v. Estelle

As far as Pell and Savbe and the other press access cases apply
to the televised execution question,®” they may provide a loose
framework for balancing and examining the competing interests
involved in deciding whether to grant the press access to televise
executions. They should not, however, be used as the court of
appeals did in Garreti to deny members of the press the right to
televise executions on the grounds that the general public is
barred from attending and filming executions.®® As will be
demonstrated below, the concept of equal access has been mis-
placed and misapplied by courts, and it is insufficient in terms of
resolving first amendment disputes involving the press. If courts
were to abandon their reliance on equal access, the televising of
executions could not be banned without first evaluating the com-
peting interests involved. By evaluating the relevant issues,
courts would be more likely to reach the conclusion that the first
amendment interest involved in televising executions outweighs
other competing interests.

In their analysis of the competing interests involved in tele-
vising executions, courts should consider the information sought
by the public or the press and how, practically speaking, ob-
taining that information would affect security, confidentiality or
other government interests.®® Only after proper consideration is
given to these matters may a court conclude that the press is not

entitled to access information because the public is not granted
. r

87 Pell and Saxbe are only partially applicable to resolving the issue of televised execu-
tions because they only focus on the gathering of information for the purpose of pub-
lishing it; they do not address the issue of freedom to- publish once information is
obtained. See supra note 39 and accompanying text. However, since both KQED and the
court of appeals in-Garrett held that reporters are free to witness executions, but that
their reporting, or “publishing,” of the event may not include television footage of an
execution, both of these issues should have been explored by the courts in deciding
these cases, Limiting the manner in which news may be reported in the context of tele-
vised executions is an equally important issue that merits consideration, since access to
news is relatively meaningless if the government is permitted to render ineffective the
reporting of that news. See Branzburg v. Hayes, 408 1J.8. 665, 729 (1971} (Stewart, ].,
dissenting).

88 Sep Garret!, 556 F.2d 1274. The opinion cffers no explanation as to why the public
is forbidden from flming executions. The court states repeatedly, however, that the
press has no right of access to infofmation not available to the public. /4 at 1279.

89 Richmond Newspapers Inc. v. Virginia, 448 U.5. 555, 583 (1980} (Brennan, J.,
concurring) (citations omitted).
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similar access. The Supreme Court'in Pell and Saxbe used this line
of inquiry, yet it is not followed by the court of appeals in Garrett.
The Garrett court ignored such relevant issues as why the public
may not freely enter an execution chamber and film a person be-
ing executed by the state, or why executions must be performed
in relative privacy, away from the scrutinizing eye of the public.
These are some of the most critical questions in-the debate over
televised executions, yet they were not addressed by the court in
Garrett.

Instead, according to its reading of Pell and Saxbe, the Garrett
court concluded that no balancing was required of the state inter-
ests involved against the press’s asserted right to film executions
since the press may not raise any first amendment claim when
seeking information not available to the public. This does little,
if anything, to explain the real reason why the Garrett court de-
nied the press’s request to televise executions.®®

The regulations in Pelf and Saxbe were enacted by prison of-
ficials in response to specific problems allegedly caused by prior
prison regulations.?’ In other words, in those cases there were
demonstrable reasons why the public and press were restricted
access to information. Before denying the asserted claims, the
Court examined the legitimacy of the justifications given for cur-
talling the first amendment freedoms at issue. Even though the
press was requesting “special access” to information denied to
the public, this did not prevent the Court from examining and
balancing the competing interests at stake.”?

Similarly, in other cases standing for the proposition that the
“First Amendment does not guarantee the press a constitutional
right of special access to information not available to the public

90 Some argue that the court of appeals yielded to political pressure in rendering its
opinion. See DEATH PENALTY, supra note 6, at 348 (noting that the Attorney Generals of
25 different states asked the Fifth Circuit to set aside the ruling of the district court that
would have permitted executions in Texas to be televised). See also id. at 92 (stating that
according to a Harris Survey, reported January 13, 1977, 86% of those polled opposed
televising executions, while only 11% were in favor of them).

91 See Pell, 417 U.S. at 831-32. Writing for the majority, Justice Stewart stated that
the California prison regulation was enacted because the prior policy permitting the
press to request and interview specific inmates “resuited in press actention being con-
centrated on a relatively small number of inmates who, as a result, became virtual ‘public
figures’ within the prison society and gained a disproportionate degree of notoriety and
influence among their fellow inmates . . . [and] often became the source of severe disci-
plinary problems.” Id. In Saxbe, Justice Stewart wrote that “[a]s a result [of foliowing
the former policy], those inmates who are conspicuously publicized because of their re-
peated contacts with the press tend to become the source of substantial disciplinary
pr%blcms that can engulf a large portion of the population at a prison.” Saxbe, 417 U.S.
at 848-49,

92 See supra text accompanying note 43,
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generally,”®® the Court still balanced the competing interests in-
volved before denying the claim at issue. For example, in Zemel,
the Court declined to validate appellant’s passport for travel to
Cuba without implicating the First Amendment at 4ll.°* Rather,
the visa was denied “‘because of foreign policy considerations af-
fecting all citizens.”®® In Branzburg, the Court balanced First
Amendment interests, which the press claimed were implicated
when they were forced to reveal their sources during grand jury
investigations, against the public’s interest in law enforcement.
Only after finding the burdens imposed on the press to be “un-
certain” and the interests in law enforcement to be significant
enough to “override” those first amendment interests, did the
Court conclude that members of the press, like other citizens,
must respond to questions posed to them by grand juries.®®

Therefore, it was improper for the court of appeals in Garreit
to hold that members of the press can be denied access to film
executions because the public is not granted similar access, with-
out first examining and balancing the competing interests in-
volved.%” The court’s reasoning is also circular, for it fails to
explain why members of the public were not granted access to
film executions in the first place.

The most practical solution to the misapplication of this
Supreme Court doctrine would be for the Supreme Court to
abandon equal access; to treat the press’s right of access to infor-
mation as being distinct from that of the public. For one, this
would prevent courts from evading the issue of why access is be-
ing denied in the first place, as the court of appeals did in Garrett.
Asserting that the press is not entitled to special access to news-
worthy information because the public cannot obtain the same
information fails to answer the fundamental question of why ac-

93 Branzburg v. Hayes, 408 U.S. 665, 684 (1972) (citing Zemel v. Rusk, 381 U.S. 1,
16-17 (1964)). See alse Houchins v. KQED, Inc., 438 U.S. | (1978) (participating Justices
agreed that members of the press are not entitled to a special right of access to govern-
ment information).

94 See Zemel, 381 U.S. at 16-17.

95 1d. at 13.

96 See Branzburg, 408 U.S. at 690-91.

97 See Garrett, 556 F.2d at 1276 (holding -that *'the protection which the [Flirst
[Almendment provides to the news gathering process does not extend to matters not
accessible to the public generally, such as filming of executions in Texas slate prison,
and therefore that Garrett has no such right”"), The Garrett court later stated that it was
relying on Pell and Saxbe to hold that no hrst amendment right exists to film executions.
See id. at 1277-80. See also Kearns-Tribune v. Utah Bd. of Corrections, 2 Media L. Rep.
(BNA) 1353, 1354 (D. Utah 1977) (relying on Pell and Saxbe to prohibit members of the
press from witnessing and reporting an execution, the court stated that the plaintiffs
failed to raise a viable first amendment claim that would merit strictly scrutinizing the
legistation which prevented them from witnessing the execution).



Y

19921 TELEVISED EXECUTIONS 119

cess was initially denied to the public. Further, this “bright-line”
application of -equal access wrongly permits courts to avoid
weighing the competing interests involved in each case. Follow-
ing the Supreme Court’s analysis in Zemel, Branzburg, Pell and
Saxbe, the equal access issue should be decided only after ad-
dressing the competing interests involved in a particular dis-
pute.®® Therefore, the equal access proposition is at best an end-
point that the Court reaches after first addressing the competing-
interests involved in a particular dispute. As such, it serves as a
poor framework to resolve cases, because it does not affect the.
primary outcome of the case: either the information sought is
public (for both the press and the public), or the competing in-
terests of the government are sufficiently compelling to justify
withholding the information.®®

Another reason. for the courts to abandon equal access i1s
that it ignores the practical distinctions that exist between the
press and the average citizen. For instance, while one camera
man can film an execution and:then televise it to millions of peo-
ple, it is physically impossible for millions of people to be present
at and witness a single execution. As Justice Powell noted in his
dissent to Saxbe, ‘‘[n]o individual can obtain for himself the infor-
mation needed for the intelligent discharge of his political re-
sponsibilities. For most citizens the prospect of personal
familiarity with newsworthy events is hopelessly unrealistic.”!%¢
Therefore, the general public has little alternative but to rely on
the press to obtain and report information to it.'°!

This view makes sense if one considers that it 1s simply not
feasible for an individual to seek out news on his own. He has
neither the time, resources, nor physical capacity to adequately
observe news for his own informatiornr or to report it to others. A
large news organization, however, can b€ in many places simulta-
neously. Furthermore, given the nature of modern communica-

98 See supra notes 27-44 and accompanying text.

99 For an example ol how the Court found the press to have a right of access without
ever considering whether the press was seeking “special access,” see Richmond Newspa-
pers, Inc. v. Virginia, 448 U.5. 555 (198(0).

100 Saxbe, 417 U.S. at 863 (Powell, J., dissenting}.

101 Spe Richmond Newspapers, 448 U.S. at 572-73 (noting that “[i]nstead of acquiring
information about trials by firsthand observation or by word of mouth from those who
attended, people now acquire it chiefly through the print and electronic media. In a
sense, this validates the media claim of functioning as surrogates for the public.”). See
also Cable News Network v. American Broadcasting Cos., 518 F. Supp. 1238, 1245 (N.D.
Ga. 1981) (stating that “it cannot be denied that television news coverage plays an in-
creasingly prominent part in informing the public at large of the workings of govern-
ment. Many citizens likely rely on television as their sole source of news”).
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tions, news can be transmitted to the public almost
instantaneously. Therefore, in many cases the line between the
occurrence of the actual event and the reporting of 1t becomes
increasingly blurred, making the press a surrogate eye of the
public.

For these reasons, courts should consider the important role
the press serves in society,'°? and accommodate the practical dis-
tinctions which exist between the public and the press in deter-
mining the issue of a rght of access to information. That it is not
feasible or desirable to open an execution chamber’s door to the
public at large is no reason to deny entry to the press; the press is
in the best position to relay to the largest audience what is inside.

Justice Stewart’s concurring opinion in Houchins v. KQED,
Inc.'® considers the distinctions which exist between the press
and the public. His opinion follows a more realistic approach in
considering the right of the press to obtain information than that

taken by the Court in Pell and Saxbe, which failed to consider
these distinctions between the press and the public, and by the
court of appeals in Garrett, which found the issue of equal access
to be determinative. While accepting the concept of equal access
espoused by the Supreme Court in Pell and Saxbe and the balanc-
ing of competmg interests employed in those decisions, Justice
Stewart states ‘‘that the concept of equal access must be accorded
more flexibility in- order to accommodate the practical distinc-
tions between the press and the general public.”’'** He notes that
what may be an acceptable form of access for an individual mem-
ber of the public may not be acceptable for a member of the
press, whose job it is to convey what he observes and hears to as
many people as possible in the most accurate manner.'®® For ex-
ample, a member of the public granted access to witness an event
such as an execution has no need for a camera or audio device
because he has his own eyes and ears, and needs no more. A

102 The important service that the press provides the public, as well as its need to be
free from restraint, has been recognized by the courts., As Justice Black wrote in his
concurrence to New York Times Co. v. United States, 403 U.S. 713 (1971} (Black, J.,
concurring),

[bloth the history and the language of the First Amendment support the view

that the press must be left free to publish news, whatever the source, without

censorship, injunctions, or prior restraints. . . . The press was protected so

that it could bare the secrets of government and inform the people. Only a

free and unrestrained press can effectively expose deception in government,
Id at 717,

103 438 U.8. 1, 16 (1978). For a discussion of Justice Stewart's opinion, see supra text
accompanying notes 49-52. .

104 jg.

105 14, at 17.
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television reporter, however, whose job it “is to convey the . . .
sights and sounds to those who"cannot personally visit the place
[or event] . . . must use cameras and sound equipment.”'%® This
difference between the press and the public is significant and
should be considered in determining what type of access is
granted and to whom.

Applying Stewart’s analysis to the context of televised-execu-,
tions, it follows that courts should recognize that the press, “as
the ‘agent’ of interested citizens,”’!°” must have “effective access”
to aspects of the criminal justice system in which the public pre-
sumably has an interest. As noted previously, it is not practical
or desirable to have thousands of people attending an execution.
Nonetheless, it is important that the public be kept informed
about this ultimate sanction of the state. As a compromise be-
tween the state’s interest in security and its interest in maintain-
ing a lével of dignity at executions on the one hand; and the
public’s right to be informed on the other, the press must be
present at executions and report what they observe to the public
to the best of their ability. Television is the most accurate and
thorough means of reporting an execution to the public,’?® and if
not supported by-compelling governmental interests, the camera
restriction must fail.

D. A4 Critique of KQED, Inc. v. Vasquez

The case of KQED, Inc. v. Vasquez'®® merits separate treat-
ment because the California district court that decided the case
took a different approach in denying television reporters the
right to televise executions. While the case held that a right of
access to executions does not equal a right to televise them, it
further concluded that the camera ban was a valid security mea-
sure and an ,appropriate means of preserving dignity at an
execution. _

Since there was no written opinion in KQ£D, it is difficult to
ascertain what led the district court to its holding. It does ap-

106 4.

107 Richmond Newspapers, Inc. v. Virginia, 448 U.5. 555, 586 n.2 (1980) (Brennan, J.,
concurring) (stating that *“[a]s a practical matter . . . the institutional press is the likely,
and fitting, chief beneficiary of a right of access because it serves as the ‘agent’ of inter-
ested citizens, and funnels information . . . to a large number of individuals™).

108 See Michael Schwarz, Current Affairs Director of the California Public Television
Station KQED, in MacNeil/Lehrer, supra note 16, at 9 (stating that ““[t}he camera can
come closer to.any other tool of reporting to showing our audience exacily whatsthe
witnesses to the execution, itself, would see™).

108 No. 90-1383 (N.D. Cal. June 7, 1991).
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pear; however, that the judge was influenced by the concept of
equal access and, in particular, by the trial access cases.''®

Although it is true, as the judge concluded, that the press’s
right to attend trials which are “open” to the public does not
include also a constitutional right to film them,''! the recitation
of Supreme Court decisions that have barred cameras from
courtrooms ignores the reasoning behind those cases.''? More
important, it does not support the court’s conclusion that execu-
tions may not be filmed because they are not “open” to the gen-
eral public.

First, unlike a trial where a written report will frequently suf-
fice,''® an execution cannot be accurately described by words
alone.!'"* Further, executions are unlike any other government
proceeding in that they are the ultimate sanction that the govern-
ment can impose on a citizen; because of the important eighth
amendment issues involved,''® they must be filmed and televised
for people to be properly informed of how this government pro-
cedure operates.

Second, none of the factors barring cameras in the court-
room are present in the execution context. In Estes, while hold-
ing that televising a trial deprived a defendant of his due process
rights,!% the Supreme Court did not rely on the concept of equal
access to decide the case. Instead, the Court focused on the evils
that television cameras would bring to the entire trial process.
The Court found that “[t]elevision in its present state and by its
very nature, reaches into a variety of areas in which it may cause
prejudice to an accused.”!!” It also detailed those areas of the

110 Spe supra notes 83-86 and accompanying text.

111 Ser supra notes 83-86 and accompanying text.

112 Sge supra notes 63-65 and accompanying text. Se¢ also Nixon v. Warner Communi-
cations, Inc., 435 U.S. 589, 609 (1978) (holding that the “First Amendment generally
grants the press no right to information about a trial superior to that of the general
public™).

113 See Estes v. Texas, 381 U.S. 532, 541-42 {1965) (concluding that written accounts
of trials would be sufficient to keep the press and public adequately informed). See also
Jonn E, Nowak ET al., CONSTITUTIONAL Law 897 (3rd ed. 1986) (stating that the Estes
Court found that television’s benefits over print coverage of trials were “negligible”).

114 See Anthony Lewis, Their Brutal Mirth, N.Y. TiMEs, May 20, 1991, at Al5, where
the columnist recalls: “I was present at an electrocution, many years ago in the District
of Columbia, and I agree that words cannot really convey what I experienced: the sight,
the sound, the smell of burnt flesh.”

115 The Eighth Amendment prohibits the infliciion of “cruel and unusual punish-
ment.” U.S. ConsT. amend. VIIL

116 See Estes, 381 U.S. at 551-52. The Court limited its holding 1o “the facts as they are
presented today,” and noted that “‘ever-advancing techniques of public communication
and the adjustment of the public to its presence may bring about a change in the effect
of telecasting upon the fairness of criminal trials.” fd.

117 Jd. at 544.
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trial proceedings which it felt television specifically harmed, and
concluded that those disadvantages outweighed any &f the bene-
fits which televised reporting of a trial would bring.''®

Therefore, it is incorrect to conclude as the KQED court did
that since cameras rhay be barred from courtroom proceedings if
they are found to infringe upon the rights of the accused, they
may also be barred from an execution. As has been demon-
strated above, the fact that trials are open to the general public
and executions are more restricted!!® has no relevance to the is-
sue of whether cameras may be barred from a particular proceed-
ing. ‘Rather, in answering the queston of whether to allow
televised reporting of an execution, a court should first deter-
mine whether television 1s necessary to accurately report execu-
tions to the public. Next, a court should ascertain whether
cameras will have a negative impact on carrying out an execution.
For instance, in Chandler v. Florida, the Court held that cameras
do not per se violate the due process rights of an accused in a
criminal trial.'® Following its analysis in Estes,'?! the Chandler
Court focused on the purported harms television would cause to
the proceedmg in question; only after concluding that the evi-
dence failed *‘to establish that the mere presence of the broadcast
media inherently has an adverse effect on [the judicial] process,”
did it hold that cameras do not invariably prejudice the rights of
an accused in a criminal mal.'?? Thus, it follows that cameras
may be barred from executions only upon a showing that their
presence would be disruptive to the process.

Applying this analysis to the circumstances present at an ex-
ecution, it is apparent that the district court in KGED incorrectly
held that the rnighis of a condemned prisoner would be offended
by the presence of television cameras'?® and that cameras would

118 14, at 544-50.

119 Although executions are not “public” in the way that criminal trials are, they are
not entirely “private’” either. Of the 38 states which have death penalty statutes, only
two of them explicitly limit witnesses at an execution to family and [riends of the con-
demned. See TENN. CoDE ANN. § 40-23-116 (1990); Wyo. StaT, § 7-13-908 (1987). The
constitutionality of a private execution, which bars members of the press from attending,
has never been directly addressed by the Supreme Court. See supra note 24 and accom-
panying text.

120 Chandler v. Florida, 449 U.S. 560 (1981).

121 For a discussion of the Court’s analysis in Estes and Chandler, see supra notes 62-65.

122 Chandler, 449 U.S. at 578-79.

123 In KQED, the plaintiffs sought to televise the execution of a consenting prisoner
and therefore the privacy rights of the condemned were not an issue in that case. Ser
Defendant’s Trial Brief, supra note 86, at 1. Additionally, prisoners only retain those
rights which are consistent with theit prisoner status or the legitimate penal objectives of
the corrections system. Se¢ Pell v. Procunier, 417 U.S. 817, 822 (1974). It could there-
fore be argued that in certain respects prisoners forfeit their right to privacy.’
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interfere with carrying out an execution. In Estes and Chandler,
the Supreme Court sought to determine whether television
would interfere with the courtroom proceeding, thereby depriv-
ing an accused the right to a fair trial. At an execution, the ac-
cused presumably has already had a fair trial and, therefore, the
two situations should be distinguished. As the district court
wrote in Garrett,

[a]ln execution, however, is an entirely mechanical process
carried out only after all deliberative proceedings have been '
completed. It is not seriously contended that a single*televi-
sion reporter, carrying a compact, quiet, portable film camera -
requiring no special lighting, can in any way disrupt or inter:
fere with this state proceeding.'?4

As far as the security issues present at the execution itself aré
concerned, 1t is extremely difficult to understand how the court
could seriously accept the “suicidal cameraman theory,”'?% and
use it to buttress its conclusion that a television camera would
interfere with the execution process.'2¢ Even if this unlikely event
were to occur, it could be easily managed. Surely, if attending
armed prison personnel can lead a person to his or her death,
there should be no question of their ability to keep a cameraman
in line.'?? Further two simple measures can eliminate the “sui-
cidal cameraman” problem in its entirety. First, not all cameras
are very heavy; some are not much larger or heavier than a re-
porter’s notebook. Just as prison security dictates what may
enter a prison in other contexts,'?® prison officials could specify
the maximum permissible weight of a camera used to film an exe-

124 Garrett v. Estelle, 424 F. Supp. 468, 472 (N.D. Tex. ) rev d 556 F.2d 1274 (5th
Cir.), cert. denied, 438 U.S. 914 (1978).

125 In KQED, there was a fear that a cameraman would throw his camera at the glass
surrounding California’s gas chamber, thereby allowing the poisonous gas to escape,
killing everyone present. See supra text accompanying note 84.

126 See MacNeil/ Lehrer, supra note 16, at 8.

127 Leading a person Lo their death is no easy chore; frequently the condemned go
kicking and screaming. See, ¢.g., DEaTH PENALTY, supra note 6, at 367. See also Foucautr,
supra note 5, at 65 (describing an execution in Panis in 1775 that required the presence
of a double Tow of soldiers to safeguard the proceedings from members of the public as
the prisoners *“cried out all the way [to the gallows]”). In France, towards the latter part
of the seventeenth century and early eighteenth century, “a whole military machine sur-
rounded the scaffold” in part to keep the public from interfering with an execution. /d.
at 50, 63-64.

In contrast, when only a limited number of witnesses are present at an execution, a

*“whole military machine” is not necessary to prevent a cameraman or anyone else pres-
ent from interfering with the proceedings. Instead, a few prison attendants can insure
that the executions are carried out without disruption.

128 See, e.g., Bell v. Wolfish, 441 U.S. 520 (1979) (barring prisoners from receiving
hardcover books not sent directly from publishers or bookstores).
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cution. Second, prison authorities could insist on -having un-
manned cameras film the execution.'?® These simple security
precautions would guard against any potential kamikazes.

Next, the court in KQED justified the camera ban as a rea-
sonable security measure aimed at concealing the identities of ex-
ecution witnesses and prison staff members carrying out the
execution, It was feared.that these people might become victims
of violent acts of retribution.'®® In so ruling, however, the court
failed to consider several electronic masking techniques that are
currently available to members of the media and could be used to
block out the identities of those accidentally caught on- film.'*!
After all, if witnesses testifying under the Federal Witness Protec-
tion Program can be filmed and their faces electronically masked,
surely the same could be done for those accidentally ilmed carry-
ing out or witnessing an execution. Also, the possibility of some-
one being identified through the filming of an execution and
subsequently harmed by someone who viewed the execution on
television is simply too remote a possibility to justify a total cam-
era ban.'*? Barring cameras from the proceedings is therefore

5

129 For a recent account of how an unmanned camera was used to film a news event,
see infra note 137,

If prison officials insisted on the use of unmanned cameras o film executions, the
rights of the press would not be infringed. The filming of the execution would be lim-
ited to the area immediately surrounding the area where the execution is performed; any
filming of witnesses or prison personnel would be prohibited for security reasons to
prevent possible acts of retribution. See infra notes 130-33, 139 and accompanying text.
Thus, an unmanned camera would not interfere or hinder with what the press may film
and the public may receive.

130 Ser supra text accompanying note 84.

131 See MacNeil/Lehver, supra note 16, at 8, Interview with Michael Schwarz, Current
Affairs Director of KQED (stating that the television station has available to it “*a number
of electronic masking techniques” which they could use if necessary). See also Don't Name
Rape Victims, USA Tobay, Dec, 23, 1991, at Al2 (citing the use of the “blue-dot” in the
William Kennedy Smith rape trial to conceal the identity of the alleged rape victim).

132 The plaintiff, KQED, hypothesized that in order for a prison staff member or wit-
ness to the execution to be harmed, all of the following would have to occus:

(1) despite directions to the contrary, a camera would capture the face or
features of an identiftable witness or officer; (2} despite the availability of
electronic masking and directions to the contrary, the person’s face or fea-
tures would remain in the tape as broadcast; (3) the identity of the, person
would not be known to the potential attacker but for the broadcast and would
be known simply from his physical appearance; (4) the potential attacker
would be so inflamed by the fact that the witness ar officer attended the exe-
cution that he or she would be induced to try to harm the witness or officer;
(5) the autacker would successfully track down and locate the witness or of-
ficer wherever he or she might be; and (6) the attacker would criminally harm
the officer or witness, '
Plaintiff*s Trial Brief, supra note 16, at 19-20.

See alse Thomas v, Collins, 323 U.5. 516, 530 (1945) (holding that “any attempt to
restrict {speech or personal liberty] must be justified by clear public interest, threatened
not doubtfully or remotely, but by clear and present danger”),
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not the least restrictive means of protecting witnesses and partici-
pating prison officials at an execution from subsequent identifica-
tion when the execution is rebroadcast.'®® The ban is thus
overbroad and, as such, violates Supreme Court first amendment
precedent.!34

The court in KQED also justified its ban on cameras at execu-
tions as a means of preserving dignity and order at the execution.
The warden of San Quentin testified at the trial that allowing tel-
evision coverage of a prisoner’s execution in the gas chamber
would turn the event into an “undignified spectacle.”'*> The
state undoubtedly has an interest in maintaining dignity at gov-
ernmental proceedings;'*® however, if proper precautions are
taken, any “‘undignified exploitation” of the execution could only
occur after the event, when the execution is rebroadcast to the
public. If the television filming is done by means of one un-
manned camera, or if the filming is limited to:one unobtrusive
camera with a single operator, it 1s difficalt to imagine how the
execution itself could be turned into a “spectacle.”'3” There is

133 The plaintiff, KQED, proposes less restrictive alternatives:

(1) instructing the camera operator not to take pictures of identifiable wit-
nesses or officers; (2) instructing the camera operator not'to turn the camera
on until the condemned person has been strapped into the gas chamber chair
and the officers are out of sight; (3) using the venetian blinds already in place
to conceal the executioner staff; (4) electronically masking the identity of any-
one accidentally captured on videotape; (5) reviewing the film before broad-
cast or publication to make sure no witness or officer is identifiable; and (6)
retaining or destroying the original or master videotape so that no unmasked
copies can be made.
Plaintiff's Trial Brief, supra note 16, at 21.

184 See Branzburg v. Hayes, 408 U.S. 665, 717-18 (1972) (Douglas, ], dissenting) (not-
ing that “[iln recent years we have said over and over again that where [flirst
[a]mendment rights are concerned any regulation ‘narrowly drawn,” must be ‘compel-
ling” and not merely ‘rational’ as is the case where other activities {affecting only eco-
nomic interests] are concerned”). Ser alse, Philadelphia Newspapers v, Hepps, 475 U.S.
767, 777 (1986) (stating that the government may not restrict protected speech “without
bearing the burden of showing that its restriction is justified”); United States v. Grace,
461 U.S. 171, 177 (1983} (holding that *‘an absolute prohibition on a particular type of
expression will be upheld only if narrowly drawn to accomplish a compelling govern-
mental interest”); Consolidated Edison Co. v. Public Serv. Comm’n, 447 U.S. 530, 540
{1980) (noting that restrictions on speech must be *‘a precisely drawn means of serving a
compelling state interest”); United States v. O’Brien, 391 U.S. 367, 377 (holding that a
restriction on first amendment freedoms is valid if it is “no greater than is essential” to
further the government's interest), reh g denied, 393 U.S. 900 (1968); Daily Herald Co. v.
Munro, 838 F.2d 380, 385 (9th Cir. 1988) (siriking down a state statute barring the
media from interviewing voters leaving the polls on an election day because the statute
was *'not natrowly tailored to advance [the state’s] interest” and because it was '‘not the
least restrictive means of advancing the state’s interest”).

135 Doyle, supra note 84, at B10.

136 See Note, The Executioner’s Song: Is There A Right To Lusten?, 69 Va. L. Rev. 373, 400
(1983). )

137 Limiting the filming of an execution to one camera with a single operator leads to
the question of who that cameraman would be. This would not pose a problem, how-
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always a chance that the cameraman won’t conduct himself with
the requisite decorum, but that is also true of the execution wit-
nesses, as well as the prison staff members assisting in carrying
out the execution.

Thus, by following-the Supreme Court’s analysis in Estes and
Chandler and focusing on the purported harm the presence of
cameras would cause to the proceeding in question, one must
conclude that cameras would. not interfere in any way with the
carrying out of executions. If cameras are to be barred from ex-
ecutions, there has to be some other compelling reason.

E. A Proposal to Accommodate the Public’s First Amendment Interests
While Preserving Prison Security (How to Avoid Roasting a Pig)

In KQED, the court also justified the camera ban on the
grounds that televising an execution might spark a “severe pris-
oner reaction’”” which would be dangerous for both inmates and
prison personnel.’®® For example, last year, “a huge, instantane-
ous cheer”” erupted among the prison population at San Quentin
when a death row inmate’s last minute stay of execution was re-
ported on the evening news.'*® However, according to KQED’s
counsel William Bennet Turner, the tension in a prison is always
high when one of the inmates is executed, and this would be true
whether or not the actual execution was broadcast on
television, ¢

Regardless of whether or not prisoners would react violently
to a televised execution, by holding that executions may not be
filmed for broadcast on television because those inside a prison

ever, because in other contexts members of the news media frequently obtain film foot-
age by having multiple networks feed into one camera. Further, it is not even necessary
to have a cameraman present during the actual filming of an event. For example, the
news media obtained footage of President George Bush’s fainting and vomiting during
an official dinner in Japan on January 8, 1992 by way of an unmanned camera: the foot-
age of the dinner was filmed by NHK, a publicly owned Japanese media company that
fed the live video signal from an unmanned camera to six other foreign stations. Se¢ B.
Palmer, Putting a Bag On It: Why No One Will Ever See The Complete Bush Vomit Tape, VILLAGE
Voick, Feb. 11, 1992 at 29. Thus, only one camera, with or without a cameraman,
would be necessary to film an execution and the various television networks could feed
into that one camera.

138 Sgr DeBenedictis, supra note 82, at 16.

139 See Slind-Flor, supra note 84, at 8 (quoting Karl S. Mayer, the Deputy Artorney
General who represented_the state in KGQED). Apparently the judge in KQED was also
persuaded by testimony from prison officials that the television broadcast of an execu-
tion, even some time after the actual event, would pose security problems to the prison.
In response, KQED asserted that it “would never broadcast an execution live, and it
would use the footage only in the context of a larger program covering the entire [capi-
tal punishment] process.” Id,

140 Howard Minz, San Quentin Warden Defensive About KQED Suit, THE RECORDER,
March 28, 1991, at 3.
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may react adversely to it, the court in KQED prevented the public
at large from watching them as well. In effect, this reduces the
public to the level of prisoners and i1s the equivalent of
“burn[ing] the house to roast the pig.”'*' According to first
amendment jurisprudence in other contexts pertaining to broad-
casts, it 1s unconstitutional to ban an entire medium, forum, or
particular subject matter in order to prevent that material from
reaching a few members of the public.

For instance, an analogy can be drawn between banning
broadcasts of executions to guard against prison unrest and sup-
pressing non-obscene material to keep children from seeing it.
The Supreme Court has long held that non-obscene material that
is protected by the First Amendment cannot be suppressed to
protect juveniles from corrupting influences.'*? Therefore, it fol-
lows that the general public cannot be prevented from viewing
broadcasts that prisoners, arguably for good reason, should be
prevented from seeing or hearing.

If prison officials are concerned that prisoners viewing the
execution of a fellow inmate on television will be.roused to vio-
lence, then one solution is to prevent prisoners from watching
television when an execution is being broadcast, or, if that is not
feasible, to keep prisoners from watching any television at all.'*?
This would prevent the anticipated prison violence while protect-
ing the right of the public at large to be properly informed.

On numerous occasions, the Supreme Court has stated that
“[1Jawful incarceration brings about the necessary withdrawal or
limitation of many privileges and rights, a retraction justified by
the considerations underlying our penal system.”'** Watching

141 See Butler v, Michigan, 352 U.S. 380, 383 (1957).

142 See id. In Butler, a Michigan statute that made it an offense to sell books found o
have a deleterious influence upon youth was struck down. The Court rejected the state’s
defense of the statute, stating that “by thus quarantining the general reading public
against books not too rugged for grown men and women in order to shield juvenile
innocence, it is exercising its power to promote the general welfare.” Id. See also
Erznoznik v, Jacksonville, 422 11.5. 205, 214 (1975) (asserting that ““[iJn most cnrcum-
stances, the values protected by the First Amendment are no less applicable when gov-
ernment seeks to control the fow of information to minors.”} (footnote omitted).

Although the government may not entirely ban broadcasts which are indecent but
non-obscene, they may regulate the time the broadcast can be aired. See, e.2., Action For
Children’s Television v. FCC, 852 F.2d 1332, 1340 (D.C. Cir. 1988), rek g en banc denied,
1991 U.S. App. Lexis 25425, cert. denied 112 S, Ct. 1281 (1992).

143 Sgp Slind-Flor,. supra note 84 (noting that, according to statements made by the
state, *‘most San Quentin inmates have television sets in their cells and can choose which
programs they watch™). Id. at 8.

144 Price v. Johnston, 334 U.S. 266, 285 (1948) See also Bell v. Wolfish, 441 U.S. 520,
545 (1979) (stating that “simply because prison inmates retain certain consutunonal
rights does not mean that these rights are not subject to restrictions and limitations™).
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television is just such a right which, if necessary, must yield to the
judgment of corrections officials, because granting these officials
“some latitude in ant1c1pat1ng the probable consequences. of al-
lowing certain speech in a prison environment is essential. 1as
While denying prisoners total or partial access to television im-
plicates certain first amendment interests, the Supreme Court
has held that “[t]he fact of confinement and the needs of the pe-
nal institution 1imposé limitations on constitutional rights, includ-
ing those derived from the first amendment, which are implicit in
incarceration.”’ 146
The standard of review for prisoner’s rights cases as set forth
in Turner v. Safley'*” indicates that the restriction or prohibition of
television viewing in prison is not llkely to be held unconstitu-
tional. In Turner, the Court held that “when a prison regulation
impinges on inmates’ Constitutional rights, the regulation is
valid if it is reasonably related to legitimate penological inter-
ests.”” 48 In determmmg if a prison restriction, such as a restric-
tion on television v1ew1ng 15 “reasonable,” the Court undergoes a
four-part analysis. First, ‘‘there must be a ‘valid, rational connec-
tion’ between the prison regulation and the legitimate govern-
mental interest put forward to justify it.”*® Next, the Court looks
t “whether there are alternative means of exercising the right
that remain open to prison inmates.”'%® “A third consideration
is the impact accommodation of the asserted constitutional right
will have on guards and other inmates, and on the allocation of

145 Procunier v. Martmez 416 U.S. 396, 414 (1974). Ser alss Thornburgh v. Abbott
490 U.S. 401 (1989); Turner v. Safley, 482 U.S. 78 (1987); Hudson v. Palmer 468 U.S,
517, 524 (1984) (holding that “[t]he curtailment of certain rights is necessary, as a prac-
tical matter, to accommodate a myriad of ‘Institutional needs and objectives” of prison
facilities chief among which is interhal security.”) (citations omitted),

146 Jones v. North Carolina Prisoners’ Labor Union, 433 U.S. 119, 125 (1977). See also
Pell v. Procunier, 417 U.8. 817, 822 (1974)(stating that a prisoner “retains those [flirst
fajmendment rights that are not inconsistent with his status as a prisoner”), In
Meachum v. Fano, 427-1.S. 215, reh’y denied, 429 U.8. 873 (1976), the Court refused to
hold that *any substantial deprivation imposed by prison autborities triggers the proce-
dural protections of the Due Process Clause [because that] would subject to judicial
review a wide spectrum of discretionary actions that traditionally have been the business
of prison administrators rather than of the federal courts.” Id. at 225.

147 482 U.S. 78 (1987).

148 f4. at 89 (emphasis added). See O’'Lone v. Estate of Shabazz, 482 U.S. 542 (1987).
Explaining the reasoning behind the Turner “reasonableness” test of prison regulations,
the Court wrote that in order “[t]o ensure that courts afford appropriate deference to
prison officials, we have determined that prison regulations alleged to infringe constitu-
tional rights are judged under a ‘reasonableness’ test less restrictive than that ordinarily
applied to alléged infringements of fundamental constitutional rights.” Id. at 349 (cita-
flon omitted).

149 Turner, 482 U.S. at 89 (quoting Block v. Rutherford, 468 U.S. 576, 586 (1984)).

150 fd, at 90.
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prison resources generally.”!*! “Finally, the absence of ready al-
ternatives is evidence of the' reasonableness of a prison
regulation,” %2

Applying the Turner test to the issue of restricting television
viewing in prison,'®® it seems likely that such a regulation would
pass muster.'®* First, keeping prisoners from watching an execu-
tion on television-is “rationally connected” to prison security be-
cause of the possibility that prisoners may react violently to
viewing an execution on television.'** Second, to the extent that
prisoners have a right to be informed about executions,!*® news-
paper accounts would provide an alternative means of exercising
that right. Although a newspaper account may not be as informa-
tive nor as descriptive as a televised account of an execution, it
wotild also not be as inflammatory. Further, if we accept the war-
den’s assertion that viewing a -televised execution would incite
prisoners, allowing the prisoners to watch an execution would
have a tremendously adverse “impact . . . on guards and other
inmates, and on the allocation of prison resources generally.”1%7
Finally, if no regulation is imposed, the only alternative to
preventing prisoners from watching televised executions is to
prevent the general public from watching them as well. This re-

. vl

15Y J4.
152 rd,

153 See Thornburgh v. Abbott, 490 U.S. 401 (1989). In Thernburgh, the Court upheld a
regulation that granted the prison warden discretion to prohibit publications from en-
tering the prison only if he felt they would be “detrimental to the security, good order,
or discipliné of the institution, or if [he thought that] it might facilitate criminal activity.”
Id. at 404. The Court applied the Tumer test in upholding the restriction. Id. at 414.
154 This conclusion is supported by O'Lore where the Court took the “opportunity to
reaffirm [their] refusal, even where claims are made under the First Amendment, to
‘substitute [their] judgment on . . . difficult and sensitive matters of institutional adminis-
tration’ for the determinations of those charged with the formidable task of running a
prison.” O'Lone, 482 U.S. at 353 (citation omitted). See alse Jones v. North Carolina Pris-
oners’ Labor Union, Inc., 433 U.S. 119,126 (1977) (holding that *[blecause the realities
of running a penal institution are complex and difficult, we have . . . recognized the
wide-ranging deference to be accorded the decisions of prison administrators”).
155 See Doyle, supra note 84 (quoting Warden Vasquez of San Quentin, defendant in
KQED). See Bell v. Wolfish, 441 U.S. 520 (1979). Writing for the majority, Justice Rehn-
quist explained that;
judicial deference [to prison administrators] is accorded not merely because
the administrator ordinarily will, as a matter of fact in a particular case, have
a better grasp of his domain than the reviewing judge, but also because the
operation of our correctional facilities is peculiarly the province of the Legis-
lative and Executive Branches of our Government, not the Judicial.

Id. at 548 (citations omitted).

156 See Bell, 441 U.S. at 572-73 (Marshall, J., dissenting). As Justice Marshall states in
his dissent, “[t]hat individuals have a fundamental [flirst [aJmendment right to receive
information and ideas is beyond dispute.”

157 See supra text accompanying note 151,
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sponse, however, is needlessly overbroad.!®® Thus, because it is
feasible to impose a regulation to prevent prisoners from viewing
executions, security concerns do not provide a reasonable or
compelling justification to ban televised executions.

Following KQED, it still remains unsettled whether the press
has a first amendment right to film executions. How the
Supreme Court views the First Amendment and *“‘the role of capi-
tal punishment in our society”'*? will determine whether such a
right exists. . \
III. BARRING REPORTERS FROM USING THEIR CAMERAS IN THE
CoNTEXT OF AN EXEcUTION Is A CONTENT-BASED RESTRICTION

Whether or not the Supreme Court agrees that the press
should bé granted a constitutional right of access to film execu-
tions, there are a number of states which already expressly pro-
vide for members of the press and media to witness
executions.'®® In those states, at least,’®! any attempts to keep
reporters from using their cameras must be considered content-
based restrictions, and therefore contrary to the First Amend-
ment, As a content-based measure, a ban on the presence of
cameras in an execution chamber is not a valid time, place, and
manner restriction.'%?

158 See supra note 140 and accompanying text.

159 G. Mark Mamantou, Note, The Executioner’s Song: Is There A Right To Listen?, 69 Va.
L. Rev. 373, 396 (1983).

160 There are currently eleven such states. Seven of them make no mention of audio
or visual recording devices in their statutes. Sez Ara. Cope § 15-18-83 (1982); Conn.
GEN. STaT. ANN. § 54-100 (West 1985); :FrLa. STaT. ANN, § 922,11 (1985); Ouio REv.
CoDE ANN. § 2949.25 (1985); Okvra. STAT, tit. 22, § 1015 (West 1986); Pa. STat. Ann. tit,
61, § 2125 (Supp. 1991}); 8.D. ConiFiep Laws ANN. § 23A-27A-34 (1988). Four states,
although providing for media presence at executions, do not permit audio or visual re-
cording of the event, Se¢ Ky. REv, STAT. ANN. § 431.250 (Michie/Bobbs-Merrill 1990);
Miss. Cope ANN. § 99-19-55 (1989); 5.C. CoDE ANN. § 24-3-550 (Law. Co-op. & Supp.
1990); Utan Cobe Ann, § 77-19-11 (1990).

161 Some states do not mention the press at all in their statutes specifying who may
witness an execution. See, e.g., CAL. PENAL CoDE § 3605 (West Supp. 1991); Tex. Crim.
Proc. CoDE ANN. § 43.20 (West 1979). Yet in KQED for instance, the court held that
the press had to be allowed to view and réport on the execution because press access to
witness and report on executions is custom and practice in California. See DeBenedictis,
supra note 82, at 16. Similarly, in Garrett v. Estelle, 556 F.2d-1274, 1277 (5th Cir. 1977),
cert. denied, 438 U.S. 914 (1978), the court of appeals upheld that portion of the district
court’s judgment which provided for. the media’s presence at executions in Texas. Thus
according to KQED and Garrett, even states which make no reference to the press may be
required by general custom to have members of the press present at executions,

162 A television ban is also illegal as a time, place and manner restriction because it is
unreasonable, The alternative means of coverage, print or verbal description, are not
“viable alternatives.” They lack television’s sense of reality, emotion and drama, which
can more fully convey the event. It is precisely this gripping realism that was the basis
for Texas’ attempted ban.
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A. Why a Ban on Televising Executions Is Content-Based

A content-based restriction focuses primarily on-the content
of the speech at issue. For example the district court’s opinion
in Garrett v. Estelle held that the state’s justification for the camera
ban was based on the content of the broadcast.'®® The govern-
ment argued that “broadcasts [of an execution] would be an ‘of-
fense to human dignity,” ‘distasteful,” [and] ‘shocking.’ ”'®*
However, according to a line of cases beginning with Young v.
American Mini Theaters,'®® such justifications for excluding cam-
eras from filming executions must be viewed as being based on
the content of what is being shown in the broadcasts, contrary to
Supreme Court jurisprudence.'®®

Although the concept of content-based restrictions appears
straightforward, its application is frequently much more comph-
cated because justlﬁcatlons other than the content of the targeted
speech are often given to restrict that speech. These justifica-
tions may only be tangentially related to the restricted speech. A
court must therefore properly ascertain whether a given restric-
tion 1s constitutionally valid, or merely a guise for the suppres-
sion of speech.

Both Young and the later case of Renton v. Playtime Theaters,
Ine.'" involved similar zoning ordinances restricting the place-
ment of “adult” movie theaters. The Supreme Court upheld the
restrictions only after finding that they were not based on the
content of the movies being shown.'®® Instead, the challenged
regulations were found to be aimed at avoiding the “‘secondary
effects”!®® of the movies shown, or speech articulated, in this

163 Garrett v. Estelle, 424 F. Supp. 468 (N.D. Tex.), rev'd, 556 F.2d 1274 (5th Cir.
1977), cert. denied, 438 U.S. 914 (1978).

164 [, at 472,

165 4927 U.S. 50 (1976).

166 As a rule, “one must begin with the premise that government may not justify the
suppression of speech because its content or mode of expression is offensive to some
members of the audience.” LAURENCE TRIBE, AMERICAN CONSTITUTIONAL Law 852 (2nd
ed. 1988) (c:tmg Street v. New York, 394 U.S. 576 592 (1969)).

167 475 U.S. 41 (1986).

168 [n ¥Young, Justice Stevens stated that a rule prohibiting restrictions of speech
“based on the content of protected communication. . . . [requires] absolute neutrality by
the government; its regulation of communication may not be affected by sympathy or
hostility for the point of view being expressed by the communicator,” Young, 427 U.5. at
67. In Renton, the ordinance at issue was also not considered content-based because it
was “designed to prevent crime . . . [and] not to suppress the expression of unpopular
views." Renton, 475 U.S.-at 48.

169 The * ‘secondary effect” of speech has been defined to include such things as the

congesuon " that would be created in a particular forum, how the speech interferes with

“ingress or egrESs ’ into or out of a parucular locale, the “visual clutter” associated with
the speéch, and “‘security” problems that the speech may create. Boos v, Barry, 485 U.S.
312, 321 (1988). 2



1992] TELEVISED EXECUTTIONS 133

type of establishment.'??

Although both of these cases distinguished content-based
restrictions from those which regulate the secondary effects of
speech, the Court did not articulate a bright-line standard or test
to apply until Boos v. Barry.'”! Writing for a plurality in Boos, Jus-
tice O’Connor explained that “[t]he emotive impact of speech on
its audience is not a ‘secondary effect.’ ”'”? Rather, when gov-
ernment attempts to “‘regulate[] speech due to its potential pri-
mary impact . . . it must be considered content-based.”'” For
example, if the ordinance in Renton restricting the location of
adult movie theaters were “justified by the city’s desire to pre-
vent the psychological damage it felt was associated with viewing
adult movies,” it would be appropriate for a court-to consider
that ordinance content-based.'”™

Following the Court’s decision in Boos, the government may
not restrict speech because of its communicative impact—a fear
of how people will react to it. Any measure that attempts to re-
strict speech in this manner will be considered either content-
based on its face or in application, thereby subject to strict scru-
tiny.'”® As such, the restriction will likely fail because content-
based restrictions of protected expression'’® have survived strict
scrutiny only in the most extraordinary circumstances.!””

170 See Young, 427 U.S. at 71 n.34; Renton, 475 U.S. at 47.

171 485 U.S. at 315-17 (declaring unconstitutional a [aw which prohibited the display
of any sign within 500 feet of a foreign embassy, if that sign tended to bring that foreign
government into “public odium™ or “public disrepute™).

172 fd_ar 321,

178 fd.

174 [d. Compare Texas v, Johnson, 491 U.S. 397 (1989) (holding that defendant’s act of
burning the American flag constituted expressive conduct under protection of the First
Amendment). .

135 Geoffery R. Sione, Content Regulation And The First Amendment, 25 WM. & Mary L,
Rev. 189, 207-08 (1983). The author explains that

Any law that substantially prevents the communication of a particular idea,
viewpoint, or.item of information violates the [Flirst [Almendment except,
perhaps, in the most extraordinary of circumstances. This is 50, not because
such a law restricts “"a lot™ of speech, but because by effectively excising a
specific message from public debate, it mutilates “the thinking process of the
community” and is thus incompatible with the central precepts of the [Flirst
[Almendmeni.
id. at 198,

176 In Chaphinsky v. New Hampshire, 315 U.S. 568 (1942), the Supreme Court de-
fined what is not “protected” expression, holding that “[t]Jhere are certain well-defined
and narrowly limited classes of speech, the prevention and punishment of which have
never been thought to raise any Constitutional problem. These include the lewd and
obscene, the profane, the libelous, and the insulting or ‘fighting’ words . . . .”" Id. at 571-
72 {(citation omitted).

177 Geoffery R. Stone, Restrictions of Speech Because of its Content: The Pecultar Case of Sub-
ject-Matter Restrictions, 46 U. Cur. L. Rev. 81, 81-84 (1978). In the 25 years preceding the
publication date of this article, “the Court has actually upheld such restrictions in only a
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After the Court’s analysis in Boos, the justifications provided
by the government in Garrett for banning televised executions ap-
pear content-based.'”® Just as the Supreme Court in Boos found
that a restriction on political placards which “tend to bring . . .
‘public odium’ or ‘disrepute’ ”!7® was content-based because it
was aimed at the primary impact of the speech on viewers, so too
will the Court likely find a camera restriction that focuses on the

“offensiveness” of broadcasting executions, to be content-
based.'®°

Therefore a restriction on the reporting of executions limit-
ing journalists to the printed media is a content-based restriction
of the broadcast. Cases such as Estes v. Texas'®' and-Chandler v.
Florida '®* have held that certain restrictions on news reporting
may be made for compelling reasons. Yet arguing that some
people may be offended, shocked, or even angered by televised
executions is not a demonstrated ‘“compelling reason” for bar-
ring them.'®® Keeping reporters from televising an execution is
effectively barring the public from access to the necessary infor-
mation needed to resolve the capital punishment issue in their
own minds. Indeed, as the Court noted in Erznoznik v. Jackson-
ville,'®* ““[m]uch-that we encounter offends our esthetic, if not our
political and moral, sensibilities. Nevertheless, the Constitution
does not permit government to decide which types of otherwise
protected speech are sufficiently offensive to require protection

handful of decisions.” Id. at 83 n.6. Examples of such cases upholding content-based
restrictions include: Zacchini v. Scripps-Howard Broadcasting Co., 433 U.S. 562 (1977)
{holding that a television station had to pay an artist damages for an unauthorized televi-
sion broadcast of his entire act); Jones v, North Carolina Prisoner’s Labor Union, 433
U.S. 119 (1977) (upholding a prison regulation barring prisoners from soliciting other
inmates to join a union and receive mailings from the union from outside sources);
Parker v. Levy, 417 U.S. 733 (1874) (upholding a court-martial of an officer for urging
black enlisted men not to go to Vietham). Ser also JorN E. Nowak ET aL., CONSTITY-
TI0NAL Law 970 (3d ed. 1986) (noting that restrictions based on the content of speech
will be upheld only if the Court finds that the centent is unprotected by the First Amend-
ment); Police Dep’t of Chicago v. Mesley, 408 U.S. 92, 95 (1972) (statng that “‘above all
else, the First Amendment means that government has no power to restrict expression
because of its message, its ideas . . . or its content”).

178 Garrett v. Estelle, 424 F. Supp. 468 (N.D. Tex.), rev’d, 556 F.2d 1274 (5th Cir.
1977), cert. denied, 438 U.S. 914 (1978),

179 See supra note 171.

180 4. at 472.

181 38] U.S. 532 (1965).

182 449 U.S. 560 (1981).

183 Sge Consolidated Edison Co. v. Public Serv. Comm™n, 447 U.S. 530, 537 (1980)
{holding that “[t]he First Amendment’s hostility to content-based regulation extends
not only to restrictions on particular viewpoints, but also to prohibition of public discus-
sion of an entire topic™).

184 422 U.S. 205 (1975).
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for the unwilling listener or viewer.”!®%

B. Barring Cameras from Executions Is Not a Valid Time, Place, and
Manner Restriction of Speech

Unlike the district court ini Garrett, the government in KQED
v. Vasquez did not explicitly justify its ban on the presence of cam-
eras at executions on the grounds that broadcasts of an execution’
would shock or offend people.!®® Rather, it argued that the cam-
era ban was a reasonable ‘‘time, place, and manner’’ restriction
that feft the press completely free to report on executions, pro-
vided they did not seek to televise the event.’”®” The Supreme
Court has long upheld restrictions on the time, place, or manner
of speech, so long as certain constitutional safeguards are em-
ployed. First, the restriction must be “content-neutral”!®® and
“genuinely concerned”!®? with where, when, or how the speech
1s delivered. A court will look to see if the restriction is, in reality,
a guise for the suppression of a particular kind of speech. Next,
the regulation must be “reasonable”'® and promeote “significant
government interests.”!®' Finally, the restricion must leave
open ample alternative channels for communication.”’%?

185 14, at 210. See also Texas v. johnson 491 U.S. 397, 408-09 (1989 (recogmzmg
that a “ ‘function of free speech . . . is to invite dispute, . . , [and] may indeed best serve
its high purpose when it induces a condition of unrest, creates dissatisfaction with condi-
tions as they are, or even stirs people to anger’ ”’) (quoting Terminieilo v. Chicago, 337
U.S. 1, 4 (1949)).

186 KQED v. Vasquez, No. 90-1383 (N.D. Cal. June 7, 1991).

187 See Defendant’s Trial Brief, supra note 86, at 13.

188 See ¢g., Perry Ed. Ass'n v. Perry Local Educators’ Ass'n, 460 U.S. 37, 45 (1983)
{holding that ““[t]he State may also enforce regulations of the time, place, and manner of
expression which are content-neutral, are narrowly tailored to serve a significant govern-
ment interest, and leave open ample alternative channels of communication’”). Time,
place and manner restrictions are valid only if they are content-neutral.

189 Sge Linmark Assocs., Inc. v. Willinghboro, 431 U.S. 85, 93 (1977) {holding that
sitice the restriction on the time, place or manner of speech was “‘not gentuinely con-
cerned with the place of the speech ... . or the manner of the speech[,]” 1t could not be
upheld). In Linmark, the Court invalidated a township ordinance prohibiting the posting
of real estate “For Sale™ and “Sold” signs in front of residential houses. The ordinance,
neutral on its face, was actually found to be a measure taken to keep white homeowners
from moving cut of an integrated community.

190 Sge, e.g., Richmond Newspapers v. Virginia, 448 U.8. 555, 600 (1980) (stating that
alegislature may impose reasonable time, place, and manner restrictions on first amend-
ment exercise).

181 See, e.g., Young v. American Mini Theatres, 427 U.5. 50, 63 n.18 (1976) (holding
that “{r]easonable regulations of the time, place, and manner of protected speech” are
constitutionally permissible if necessary to further a significant government interest).

192 See, ¢.g., Consolidated Edison Co. v. Public Serv. Comm’n, 447 U.8. 530, 535
(1980} (upholding *‘the validity of reasonable time, place, or manner regulations” if they
are necessary to further a significant governmental interest and if “ample alternative
channels for communication™ are available). Ses also City Council v. Taxpayers for Vin-
cent, 466 1.5, 789, 812 (1984) (holding that a restriction on expressive activity may be
constitutionally “invalid if the remaining modes of communication are inadequate™).
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Applying the above analysis to the facts of KQED, 1t seems
that the camera ban is not a valid time, place, and manner restric-
tion. First, because the communicative impact of viewing a tele-
vised execution is ‘‘substantively different” from reading a
printed account, of one,'?* the camera restriction_amounts to a
restriction on the substance or content of the broadcast and is
therefore not content-neutral. Next, banning televised execu-
tions because of the government’s ““significant interest” in ensur-
ing that members of the prison population will not react
adversely to them is an ‘“‘unreasonable,” overbroad measure.'?*
Finally, and most importantly, confining reports of executions to
televised news reports or printed newspaper accounts is not a
suitable alternative to the actual broadcast of an execution.

In order to determine whether alternate modes of communi-
cation are adequate, a court should look to see if the particular
| mode of speech restricted by the regulation is “‘a uniquely valua-
ble or important mode of communication” whose restriction ef-
fectively silences the speaker, or has the effect of significantly
reducing the speaker’s impact on the audience.'?® In the capital
punishment context, television is a “uniquely valuable or impor-
tant mode of communication.” As will be discussed below, print
1 is not an equivalent, nor even an appropriate alternative, to
! television.

C. A First Amendment Justification for Televising Executions

There are a number of compelling first amendment justifica-
oy tions for televising executions. First, the public has a right to be
b completely informed about how their elected ofhcials conduct

193 Comment, Broadcasters’ News-Gathering Rights Under the First Amendment; Garrett v,
Estelle, 63 Iowa L. Rev. 724, 746 (1978} (stating that “[tJhe content of the message
conveyed by television is substantively different from that conveyed by newspapers pre-
cisely because television’s visual impact is substantively different from a newspaper pic-
ture’s visual impact”).

194 Se¢ Perry Educ. Ass'n v. Perry Local Educators’ Ass'n, 460 U.S. 37, 45 (1983) (stat-
ing that valid time, place, or manner restrictions must be “narrowly tailored”); Daily
ﬁ Herald Co. v. Munro, 838 F.2d 380, 385 (9th Cir. 1988) (striking down a Washington
!

e

s A

statute barring interviews of voters exiting polls on election day because it was not "“the
least restrictive means of advancing the state’s interest” in maintaining order and deco-
i rum at the polls).
' 195 Vincent, 466 U.S. at 812. See Stone, supra note 177, at 107-11. Subject-matter re-
y ‘ strictions that appear viewpoint-neutral on their face may in practice “disadvaniage one
|§ ‘side’ of an issue more than the other, depending upon which ‘side’ is more likely to be
y affected by the restriction.” Id. at 110. The same may apply to time, place, and manner
" restrictions in the context.of televised executions. Those who want to dramatize what
i they view as the “inhumanity” of capital punishment will be effectively barred from do-
ing so’if executions cannot be televised.

.
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the nation’s criminal justice system.'?® Second, without televised
executions, the public and the courts have an incomplete under-
standing of how the death penalty is administered and whether it
1s a “cruel and unusual” form of punishment.

If televising executions is found to be the most effective and
accurate means of informing the interested public, then reporters
must be permitted to do 50. Televising executions would- pro-
vide a reality and immediacy that would permit the viewer to ex-
perience the event for himself and draw his own conclusions as to
whether the death penalty is “cruel and unusual.” Therefore, it
follows that absent sonie compelling government interest, tele-
vised executions should be allowed.

Since the question of capital punishment is left to state legis-
latures, the ultimate arbiter of capital punishment’s continued
use is the voting public. The public must be properly informed
in order to properly discharge this important duty. The First
Amendment 1s particularly directed against such misinformed
voting or public sanctioning of a particular issue.'®’

The First Amendment also “forbids Congress to abridge the
freedom of a citizen’s speech [or] press . . . whenever those activi-

196 In Vincent Blasi, The Pathological Perspective and the Fivst Amendment, 85 Corum. L.
REv. 449, 492 (1985), the author states that “{iJt would be anomalous for a constitu-
tional regime founded on the principle of limited government not to impose some fun-
damental restrictions on the power of officials to keep citizens ignorant of how the
authority of the state is being exercised.” If the general public 15 given more of an
opportunity to “scrutinize official conduct,” the likelihood of constitutional violations by
any part of the government would become more unlikely. Id. at 494. Se¢ New York
Times Co. v. United States, 403 U.S. 713, 716 (1971) (Black, ]., concurring) {stating that
the Bill of Rights was “offered to curtail and restrict the general powers granted to the
Executive, Legislative, and Judicial Branches”) (emphasis in original). See also supra text
accompanying notes 54-55.

197 See ALEXANDER MEIKLEJOHN, FREE SPEECH AND ITS RELATION TO SELF-GOVERNANCE
IN PoLITicAL FREEDOM 26 (1960).

Just so far as, at any point, the citizens who are to decide an issue are denied
acquaintance with nformation or opinion or doubt or disbelief or criticism
which is relevant to that issue, just so far the result must be ill-considered, ill-
balanced planning, for the general good. [t is that mutilation of the thinking
process of the community against which the First Amendment to the Consti-
tution is directed. The principle of the freedom of speech springs“from the
necessities of the program of self-government.
Id. As one commentator noted, in order for the democratic process to function, the
First Amendment ensures that
[tThe public, as sovereign, must have all information available in order to
instruct its servants, the government. As a general proposition, if democracy
is to work, there can be no holding back of informaton; otherwise ultimate
decision making by the people, to whom that function is committed, becomes
impossible. Whether or not such a guarantee of the right to know is the sole
purpose of the [Flirst [A]Jmendment, it is surely a main element of that provi-
sion and should be recognized as such.
Thomas 1. Emerson, Legal Foundations of the Right to Know, 1976 Wasn, UL.Q, 1, 14
(1976).
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ties are utilized for the governing.of the nation.”'"® Televising
executions would assist the process of *‘governing,” by providing
all of the relevant information to members of the public about
capital punishment, so that they may properly discharge their
electoral duties.

Televising executions, because of its realism and potential
impact on viewers, is the most accurate and effective means of
informing members of the public and enabling them to intelli-
gently discharge their democratic duties.'®® The Supreme Court
has long conceded that what is said is not always as important as
how it i1s said, and that in certain cases, it 15 not valid to favor one
form of expression over another if the alternative mode of ex-
pression is not as effective.2®® For instance, in Cofen v. Califor-
nia?®' the Court recognized that in certain instances, the way a
particular message is conveyed may be equally, if not more sig-
nificant than the message itself. Writing for the majonty, Justice
Harlan explained that:

[W]e cannot overlook the fact . . . that much linguistic expres-
sion serves a dual communicative function: it conveys not only
ideas capable of relatively precise, detached explication, but
otherwise inexpressible emotions as well. . . . We cannot sanc-
tion the view that the Constitution, while solicitous of the cog-
nitive content of individual speech, has little or no regard for
that emotive function which, practically speaking, may often
be the more important element of the overall message sought
to be communicated.?°?

198 Alexander Meiklejohn, The First Amendment Is An Absolute, 1961 Sup, Ct, Rev. 245,
256 (1961). The author maintains that “[pJublic discussions of public issues, together
with the spreading of information and opinion bearing on those issues, must have a
freedom unabridged by our agents. Though they govern us, we, in a deeper sense,
govern them.” Id. at 257.

199 Sz infra note 206 and accompanying text.

200 Sg¢ Columbia Broadcasting Sys. v. Democratic Nat’l Comm., 412 U.S. 94, 193
(1973) (Brennan, J., dissenting).

[Flreedom of speech does not exist in the abstract. On the contrary, the
right to speak can flourish only if it is allowed to operate in an effective fo-
rum—whether it be a public park, a schoolroom, a town meeting hall, a soap-
box, or a radio and television frequency. For in the absence of an effective
means of communication, the right to speak would ring hollow indeed. And,
in recognition of these principles, we have consistently held that the First
Amendment embodies, not only the abstract right to be free from censor-
ship, but also the right of an individual to utilize an appropriate and effective
medium for the expression of his views.

fd.

201 403 U.S. 15 (1971). In this case, the Court reversed the conviction of a man who
wore a jacket with the words *Fuck the Draft” printed on it, in a municipal courthouse.

202 [, at 25-26. Although the helding of this case refers to “linguistic expression,” it
clearly applies to visual images and visual impact too. After all, the dispute in Cohen was
not about words on a page, but about the visual impact produced by the words printed
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Televised executions offer another example of how expres-
sion serves a ‘““‘dual communicative function.” Television “pro-
vides a comprehensive visual element and an immediacy . . . not
found in print media.”**® The image of “[a] television picture
affects a gestalt of human senses in a unique and somewhat unex-
plainable way that differs from the effect of words printed on a
page.”*** These images and expressions can be far more com-
municative and powerful than sull pictures or words alone.*??
Watching the visual expression of a person before, during and
after his or her execution conveys a more powerful image than
would a newspaper account or a televised news report. If the
image of a person being executed were broadcast, the printed or
spoken words describing it would become almost irrefevant. 206 In
addition, television is accessible to a greater number of people
and is capable of reaching a wider audience than a bBook or
newspaper.?®’

on a person’s jacket which was worn in a courthouse. See Franklyn S. Haiman, Speech v.
Privacy Is There A Right Not To Be Spoken To?, 67 Nw. U. L. Rev. 153, 189 (1972) (noting
that “phrases like ‘Repeal the Draft’ and ‘Resist the Draft, do not convey the same
message as ‘Fuck the Drafi’ ).

203 Cable News Network, Inc. v. American Broadcasting, 518 F. Supp. 1238, 1245
(N.D. Ga. 1981).

204 Broadeasters” News-Gathering Rights Under the First Amendment, supra note 193, at 732,

205 Ip one study of non-verbal behdvior, the anthropologist Albert Mehrabian deter-
mined that “more than 90% of the meaning of a message is derived from expressions
rather than ‘communications.” *’ Josaua MEYrRowITZ, NO SENSE OF PLACE: THE IMPACT OF
ErecTtronic MEDIA ON SociaL BEnavior 100 (1985).

206 1t is precisely because expressions and images count more than words that politi-
cians have lately made a point of mastering them. For example, during the 1988 presi-
dential campaign, there was a very successful speech, parts of which were broadeast on
television, given by George Bush in front of a flag factory, and a very unsuccessful televi-
sion commercial featuring Michael Dukakis riding around in a tank. T'oday, many peo-
ple remember the respective images, but does anybody acinally remember what was said
on those two occasions? See MEYROWITZ, supra note 205, at 100 (pro’wding similar exam-
ples of people remembering images of political candidates in particular settings without
being able ro recall what the politicians were acrually saying ar the 1ime).

Although some politicians c¥nically exploit this power of television and the impact
of imagery to avoid substantive commentary, this is distinct from the impact of imagery
in the context of televised executions; it is the image that is informative and the words
which are muddling. Imagine, for instance, seeing a person hanged before your very
eyes. The image is likely to be disturbing and perhaps even offensive to many people.
Yet, it is an image thar will register in a person’s mind 1o a degree unmatched by a
reporter’s written or spoken accounts of the event. Although statistical arguments about
the effectiveness of capital punishment are a relevant part of the debate over its adminis-
tration, whether or not capital punishment violates the Eighth Amendment, depends on
“standards of decency™ rather than dispassionate statistical or intellectual analysis. See
infra note 218 and accompanying text. Fhus in determining the Eighth Amendment’s
application to capital punishment, a person’s emotive reaction to seeing the imposition
of the death penalty is most important, and it is only television which can eftectively
eficit such an emotionally strong response.

207 MevROWITZ, suprg note 205, at 78-86. The author argues that the print media
separate consumers—young and old, educated and uneducated, etc. Television, in con-
trast, “offers its content to all members of the population.” Id. at 80.
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It is, in part, because of the recognized effectiveness of the
broadcast media that the law tolerates restrictions;on radio and
television that it would not tolerate with regard to print.?*® For
instance, cigarette advertisements are not permitted on radio or
television, yet they are tolerated in printed material.2°® Another
example of this more restrictive control of radio and television is
the so-called “fairness doctrine,” which requires broadcasters to
fairly present both sides of public issues discussed or presented
in a particular broadcast.?'® This has been upheld ‘as applied to
radio?!! and television,2'? but has.been held unconstitutional as
applied to the print media.?!®

Television is essential to the capital punishment question be-.
cause it would allow a person to witness the application of this
method of punishment first-hand without relying on the percep-
tions of the reporter. This is especially important since execu-
tions have been described as being indescribable.?'* Although it
is true, as the state argued in KQED, Inc. v. Vasquez, that disclos-
ing the identity of a condemned person, in addition.to reporting
the time and method of his death, would serve the basic function
of informing the public that “the ultimate punishment [has been
imposed],”?!" this would do little to further the public’s under-
standing of exactly what it is that they are sanctioning when they
vote, literally or figuratively, in favor of capital punishment.

Furthermore, although it may be true that the First Amend-

208 S FCC v. Pacifica Found., 438 U.S. 726, 748 (1978). In this case, the Supreme
Court stated that “of all forms of communication, it is broadcasting that has received the
most limited [flirst [almendment protection." Id. at 748. One of the several _justiﬁca-
tions given by the Court was that “the broadcast media” are “uniquely pervasive.” Id.
See alse Glen O. Robinson, The FCC and the First Amendment: Observations on 40 Years of
Radie and Telewision Regulation, 52 Minn. L. REv. 67, 154 (1967-68) (stating that one of
the justifications for regulating broadcastlng is that it is “'uniquely infiuential and power-
ful as a medium of communication™); John W. Keker & William L. Want, Note, Offensive
Speech and the FCC, 79 Yark L], 1343, 1350 (1970) (statmg that one of the justifications
given for regulating television and radio is that they are “so uniquely powerful”).

209 See, e.g., Banzhafv. FCC, 405 F.2d 1082 (1968) cert. denied, 396 U.S. 842 (1969) In
this case, the Court upheld a ban on radio cigarette advertising, noting that * ‘[w]ritten
messages are not communicated unless they are read, and reading requires an affirma-
tive act. Broadcast messages, in’ contrast, are ‘in the air.”” Jd. at 1100,

210 Red Lion Broadcasting Co., Inc. v. FCC, 395 U.S. 367, 369 (1969).

211 See id. at 375 (upholding the “‘fairness doctrine” as it applies to radio).

212 See, e.g., 47 C.F.R. § 76.209 (1990} (requiring that “cable television system opera-
tor[s] . . . afford reasonable opportunity for the discussion of conflicting views on issues
of public importance” and allow people or groups a chance to defend themselves if an
attack is aired on them).

213 S, e.g., Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974) (striking
down a right of reply requirement and fairness standard when applied 10 a newspaper).

244 See Lewis, supra note 114 (explaining that words could not describe what he exper:
tenced when witnessing an execution).

215 Defendant’s Trial Brief, supra note 86, at 6-7.
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ment’s protection does not vary with the degree of public interest
regarding a particular issue,?'® one of its purposes is to keep gov-
ernment from interfering with the flow of information relating to
public issues left to the voting electorate to decide. Capital pun-
ishment is one such issue, and-absent any compelling reasons to
the contrary, the government should not prevent people from
being informed through the most accurate and effective means
possible. For instance, a state could not forbid a newspaper re-
porter from describing an execution on the grounds that his or
her description is too graphic, too compelling, or too real.
Therefore, it is difficult to see how the state can be permitted to
ban televised executions on these same grounds.

Televising executions is also important because the question
of whether the infliction of a* partlcular punishment violates the
Eighth Amendment depends on whether people who were fully
informed as to the purposes of the penalty and its liabilities would
find the penalty shocking, unjust, and unacceptable.”?!” People
cannot be-shocked by the death penalty if their exposure to the
subject is limited to printed or spoken accounts, which are simply
not reahistic enough to shock. Reading about a person choking
to death, for instance, does not produce the same effect as actu-
ally seeing that person dangling at the end of a rope. The two
are simply incomparable.

In the same vein, since “the Eighth Amendment has not
been regarded as a static concept. . . . an assessment of contem-
porary values concerning the infliction of a challenged sanction is
relevant to the application of the Eighth Amendment.”?'® Of
course, these “contemporary values” cannot be properly gauged
if the public does not have the pertinent facts and issues to react
to, one way or another. If, for instance, after seeing the first exe-
cution broadcast on television, tremendous demonstrations

w. -

216 In Garrewt v. Esteile, 556 F.2d 1274, 1279 (5th Cir., 1977), the court of appeals
stated that while they agreed “that the death penalty is a matter of wide public interest,”
they refused to hold Ihal “the protections of the [Flirst [Alamendment depend upon the
notoriety of an issue.” In support of their holding, the court cited the Supreme Court’s
decisions in Pell v. Procunier, 417 U.S. 817 (1974) and Saxbe v. Washington Post Co,,
417 U.8,-843 (1974), and concluded that barring the press access to a prison on the
grounds that the public has no similar right of access was “not predicated upon the
importance or degree of interest in the matter reported.” /4.

217 Fyrman v. Georgia, 408 U.S. 238, 361 (1972} (Marshall, [., concurring) (emphasis
added). In his concurrence, Justice Marshall states his belief that “[a]ssuming knowl-
edge of all the facts presently available regarding capital punishment, the average citizen
would . . . find it shocking to his conscience and sense of justice.” fd. at 369.

218 Gregg v. Georgia, 428 U.S. 153, 172-73 (1976). See also Trop v. Dulles, 356 U.S.
86, 101 (1958) (stating that “[t]he [Eighth] Amendment must draw its meaning from the
evolving standards of decency that mark the progress of a maturing society™).
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erupted all over this country’s streets protesting the death pen-
alty’s.cruelty, the Court would then have a more realistic sense of
what society’s “contemporary values” are than it has today, in
terms of applying the Eighth Amendment to the death penalty.
Similarly, people’s lack of reaction to a televised execution would
| also be a useful-indication of society’s current standards of de-
; cency for eighth amendment purposes.

) i Therefore, it is simply 1nadequate to assert as the court of
appeals does in Garrett v. Estelle and the district court 1mplnc1t1y
- does in KQED, that a reporter covering an execution “is free to
‘ make his report by means of anchor desk or stand-up delivery on
: the TV screen, or even by simulation.”*'® Neither case provides a
; convincing showing of any competing government interests that
are sufficiently compelling to outweigh the public’s first amend-
ment right to.be properly informed of this governmental opera-
tion. And when, for no legitimate reason, a broadcast .is
“confine[d] . . . to a watered-down verbal reporting, perhaps with
an occasional still picture. The public is then the.loser. This is
hardly the kind of news reportage that the First Amendment is

meant to foster.””?2°

IV. CONCLUSION

|‘|| The concept of equal access should be abandoned or apphed
mﬂ more flexibly, as Justice Stewart recommended in his concur-
mu rence to KQED, Inc. v. Houchins.**' The press and the public are

. different, and in certain instances, the law should recognize and
; account for those differences. The most important issue in deter:
mining whether information should be revealed or withheld
| should be whether the government has compelling reasons to
' withhold the information. The issue of whether the press is re-
questing “special access” to information should have no bearing
on that question. As this Note has demonstrated, the Supreme
[ Court’s current approach of focusing on equal access allows
lower courts, such as the court of appeals in Garrett, to skirt the
ultimate balancing of government interests and competing con-

|'* stitutional claims.
The presumption in an open and democratic society should
be in favor of disclosing government operations. Without a dem-

L " ”{4 219 556 F,2d 1274, 1279 (5th Cir. 1977).

220 Zacchini v. Scripps-Howard Broadcasting Co., 433 U.S. 562, 581 (1977) {Powell,
J.. dissenting).
H 221 438 U.S. 1, 16 (1978) (Stewart, J., concurring). For a discussion of Justice Stew-
art’s concurrence, see supra notes 49-52 and accompanying text,

-
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onstration of compelling reasons to the contrary, courts should
not deny members of the media the right to do their jobs as com-
pletely, thoroughly and accurately as possible. In all of the
Supreme Court’s cases in which the use of cameras has been de-
nied, the bans have been meticulously and compellingly justified.
No such credible and specific justifications have yet been offered
to explain why the media may not televise executions.

Televising executions would serve two functions. First, to
the degree that retention of capital punishment is a legislative
deciston, it would allow the voting public to have a more realistic
sense about what this ultimate sanction is and how it operates,
Second, to the degree that capital punishment must be measured
against the Eighth Amendment, it would assist the Court in as-
certaining what society’s current “standards of decency” are,
since the Court has recognized that these values change as sod-
ety progresses,

Finally, if the people of this country believe that capital pun-
ishment is desirable or necessary, then they should have the forti-
tude to see it applied. If people find this idea too repulsive to
contemplate, then perhaps they ought to reassess their stance on
the capital punishment issue.

Gil Santamaring




