g

496 CARDOZO ARTS & ENTERTAINMENT [Vol. 18:387
derivative elements that may be added to the x;;ork. ;f theifl: ie:::;
i hor, when the autho
i lements are not given to the aut » when th
EEZ f)fe the derivative elements in a sequel, it will infringe upon the
ivative owner’s copyright. ‘
derwlan“;lie instant case, it is evident that McClory has no 'r‘lgl}t to
create his own line of James Bond films because he woglcﬁl t1rifrn\r1get
i ’ i vy have a right to pas
1 work’s copyright. Yet, he may > al
;l;efggl(izrlﬁggts based (})rzr MGM’s use of the derlva;:we elemt:pts
ntained i , i In the end, with the compeung
contained in the McClory Scripts. ; . ung
i i he immense revenues tha
interests in the Bond franchise, and in t . .
ﬁlgeenerates, we can be assured of one thing: as tﬁle end credits of
each Bond film promise us, “Bond Will Be Back.

Keith Poliakoff*

. Order of
* Associate, Becker & Poliakoff P.A., Fort Lauderdale, Flo-rld;}; 'L?I: :xmgglg(i@Benj ar{liﬂ
the Coif, Specialization: Iﬂ‘gl?cﬁ“al I}?ﬁiztﬁoanmdagft?ﬁzﬁ?%gohey, E’sq. for § u‘gﬁl})lnor:l ;
f Law. Keith wou : e Wi
Em? 12?1(1):’;;15;1]1 312:1 ::edacted materials and for answenng a plet}ll)ora o‘ir?:i:;t-loll;ei[h w
Mr. Toohey's generous help this comment could never 'ha;f;; e:rrll N ose Xper
also like to thank Professors David Korez.mk, Esq. and Eru‘:_h )ll(mR - P‘g Loodt, Ess
helped-in revising this work. Finally, Kelth_would like to 1 a;l thY:ir help and support:
thew Peal, Candice Nerth, and all of his friends and family for

ould
1is€
at-

WHEN PARENTAL INTERFERENCE GOES TOO
FAR: THE NEED FOR ADEQUATE PROTECTION
OF CHILD ENTERTAINERS AND ATIHLETES

INTRODUCTION

When Dominique Moceanu and her six teammates won- a
team gold medal at the 1996 Summer Olympics in Atlanta, they
were the picture of innocence and the sheer embodiment of talent
and excellence. Dubbed the “Magnificent Seven,” these young
gymnasts not only possessed the most coveted award in amateur
sports, but also stood on the brink of stardom and celebrity, poised
to earn milltons of dollars in endorsements, and ready to grace the
world with their presence on every television show, magazine cover,
and cereal box that should come their way.! Overnight, these ath-
letes, fresh faced and barely in their teens, were confronted with
the pleasures, opulence, and money-making power that aduits
twice their age would have difficulty managing. Perhaps that ex-
plains why less than three years later, the first casualty became ap-
parent. Moceanu, at seventeen years old and in training for the
2000 Summer Olympics, obtained court permission to be emanci-
pated from her parents and obtain legal status as an adult.
Moceanu felt obligated to take this action due to the fact that her
parents apparently squandered away nearly all of her earnings,
which had been placed in a trust fund that they controlled.?
Moceanu also cited the missed opportunities she had for a normal
childhood, due to her parents’ constant push to turn her into a
world class gymnast, which began when she was barely a toddler.
She stated, “I would think, ‘Don’t you guys know anything besides

gymnastics? . . . Can’t you'be my mom and dad instead of me be-
Ing your business?’”*

1 See Paul Daughertyl,. Check Your Child at the Door, CinciNNATI ENQUIRER, Oct. 23, 1998,
at DO1; see also James Langton, Focus on Asymmetric Childhood: Why Dominique Is Divorcing Her
Father, DaiLy TELEGRAPH, Oct, 25, 1998, at 28,

2 See Dateline NBC: Profile, A Delicate Balance: Dominique Moceanu'’s Parents Speak Cut
(NBC television broadcast, Dec. 8, 1998).

3 Moceanu claims her parents have not worked since she won the gold medal in 1996
and consequently began earning a great deal of money. She claims that the trust fund was
Misused by her father when “her earnings bankrolled a [four] million [dollar] gym bear-
ing her name and other, more risky investments without her.approval.” Gymnast: Split with
Parents Difficult, Amiz. RepunLic, QOct. 24, 1998, at C; see also Dateline NBC: Interview, Balance
of Power: Dominique Moceanu Talks about Wanting Emancipation from Her Parents (NBC televi-
Sion broadcast, Oct. 26, 1998) [hereinafter Dateline].

* Ann Killion, Overbearing Parents Won't Steal Gymnast Moceanu’s Soul, AusTiN AM.
TATEsMAN, Oct. 24, 1998, at C5; see also Terri Langford, Olympic Gymnast Sues Parents fo be
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Unfortunately, Moceanu’s story is not uncommon, consider-
ing recent stories of child celebrities that have been in the media
spotlight. In 1997, it became well known that child actor Macaulay
Culkin needed judicial intervention to remove his finances from
his parents’ control after a long custody battle.® Several states,
starting with California and including New York, Florida, and Mas-
sachusetts, have laws in effect that are supposed to protect a child’s
earnings and keep parents from total entitlement to them.® These
laws, named after Jackie Coogan, a famous child actor whose
mother spent nearly all of his earnings,” are often referred to col-
lectively as “Coogan’s Law.” Despite the source of the laws, there
are inherent imperfections that make application difficult and fail
to protect all of a child’s money.® Recently, California modified
Coogan’s Law, making it more effective,” but this new version of
the law has yet to be invoked throughout the United States.

The problem of parental money management for children is
not the only common complalnt from child entertainers and ath-
letes. There is also the issue of exploitation and excessive labor
and practice demands. The Fair Labor Standards Act,'* which
banned child labor for those under sixteen years of age, allowed an
exemption for children working in the entertainment industry.
The states, therefore, were left to make their own regulations.'!
Although some states, especially California and New York, have en-

Legal Aduli, NEw ORLEANS TiMEs-P1cayUNE, Oct. 22, 1998, at Al4 (complaining her relation-
ship with her parents was always “about the gym™); Editorial, Teen’s Plea for Freedom Shows
Pressures on Sports Prodigies, SUN-SENTINEL FT. LAUDERDALF, Oct. 26, 1998, at BA.

5 A New York judge took control of Culkin’s finances because his accounts were in
such a bad state and because the only income source for his parents were management fees
from their children's acting income. See Culkin’s Parents Lose Control of His Money, C,
Tris., March 5, 1997, at 2; see aiso Amy Scherzer, Parents Gone as Guardians, Tampa Trib.,
Mar. 6, 1997, at 4.

6 See infra notes 58-61, 63-68, 69-72, 73-76.

7 See infra notes 4547,

8 See Randy Curry, The Employment Contract with the Minor under California Civil Code
Section 36: Does the ‘Coogan Law’ Adequately Protect the Minor? 7 J. Juv. L. 93, 9697 (1983)
{explaining that Coogan’s Law does not apply unless courts affirm employment contracts,
a practice that is typically used only for long-term contracts, which are no longer common
in the movie industry).

9 See CaL. Fam, Cook 8§ 6752-6753 (West 2000); E-mail from Paul Petersen, President,
A Minor Consideration, (Jan. 4, 2000) (explaining that the amended Coogan’s law in Cali-
fornia provides far more protection than the previous law) (on file with the Cardozo Arts &
Entertainment Law Journal) [hereinafter Petersen, E-mail of Jan.4, 2000]. Paul Petersen is a
former child actor who appeared as a regular on the Donna Reed Show. He is currently the
president and founder of A Minor Consideration, a non-profit orgamzauon formed to give
support and aid to child actors of the past, present, and future. Petersen is currently push-
ing for change and reform in all the labor laws regarding children in the entertainment
industry. Ses id.

1029 11.5.C. §§ 201-219 (1998).
11 See 1d.; Gerald Solk, Legal Rights and Obligations of Minors in the Entertainment Industry:
The California Approach 4 ]. Juv. L. 78, 80 (1980).
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acted rules and laws regarding this issue, many states have simply
let this exemption remain open, thus encouraging oppressive labor
and abuse of children in the entertainment industry.'® Further-
more, with regard-to child athletes, there are currently no laws reg-
ulating their labor and grueling training schedules, as athletic
participation is not considered employment, but merely an extra-
curricular activity.'® The laws for children in the entertainment in-
dustry are generally deficient, and where they do exist, proper
enforcement is lacking.”* However, this is not the only problem
that needs to be addressed in order to alleviate the distress of child
celebrities and athletes.!> To prevent the exploitation of children,
there must be legislation available to address the root of the
problems that frequently occur. These children need protection
not only from their careers or employers, but most essentially, from
their parents.

Under the current legislation existing throughout the United
States, even in those states with strict regulations, there is no way to
keep a parent from forcing their child into a quest for stardom,
either in entertainment or athletics. The present laws might re-
quire a child to apply for a permit, and maintain at least a “C”
average to work,'® but there are no laws regarding parents’ behav-
ior.'” Parents alone often make the important decision to prompt
a child to embark on-a career in either show business or elite ath-
letics. Not all parents have selfish motives, and some children have
raw talent and their own desire to perform and become celebrities.

12 See Marc R. Staenberg & Daniel K. Stuart, Children as Chattels: The Disturbing Plight of
Child Performers, 32 BEverLy Hiiis B. Ass'~ J. 21, 30 (1997).

18 “The sports’ natonal governing bodies, for their part, are mostly impotent.” Joan
Rvan, Litrie Gires in PRETTY Boxes 11-12 (1995). No federal laws or agencies put limits
on the hours a child can train or the methods that can be used by coaches, which are both
particular causes of harm to the athletes. See id.

14 See E-mail from Paul Petersen, President, A Minor Consideration (Qct, 27, 1998) {on
file with the Cardozo Arts & Entertainment Law Journal) [hereinafter Petersen, E-mail of Oct.
27, 1998]. Petersen believes that ehforcement is a major problem with current legislation
because even when a state has well-written laws,. often “what the state says is not what it
does.” Id,

15 See Paul Petersen, “Parents Don'’t Change, Coogan Does,” A Minor Consideration (visited
Jan. 3, 2000} <http://www.minorcon.org>.

16 See infra note 112. See generally Car, Lab. Cope § 1308.6 (West 1997) (stating that
among the prerequisites necessary for commissioner consent in a 'work permit there must
be satisfaction that a minor’s education will not be neglected or hampered by involvement
in the entertainment industry).

17 See Telephone Interview with Alan Simon, President, On Location Education (Jan.
11, 1999). On Location Education is an organization that sets up studio teachers and
tutorials for children with alternative lifestyles in entertainment and sports. Simon states
that parents never have o go before the court of law or a labor department to state that
the child’s career has nothing to do with their own personal motivations. Se¢ id. Simon
also verifies that there are currently no laws in the entertainment industry regarding par-
ents. See id.
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Nomnetheless, due to recent notable situations involving child ath-
letes and entertainers, it is apparent that the laws and regulations
in place for these children are not enforced sufficiently and are
defective in the task of providing adequate protection for children
from their parents.

This Note will address the need for statutory regulations that
would ensure the benevolence. of parents’ intentions, prevent par-
ents from misusing their children’s earnings, and allow only those
children who are both physically and mentally capable of handling
the realities of show business to pursue their own careers. Part I
will discuss past and current laws that were intended to protect a
child’s earnings and survey how these laws have failed many child
entertainers and athletes. Part II will assess the current state labor
laws that govern child entertainers and detail how children are not
shielded from labor exploitation and abuse. In addition, Part 1l
will- expose how currentitrends in the entertainment industry pur-
posely evade the existing laws, thus making enforcement difficult.
Part III will discuss the scarcity of laws aimed at children in elite
athletics, such as gymnastics and tennis, and review the reallife
damages that athletic children often experience. Part IV will pro-
pose new federal legislation to place more controls on parents,
which will alleviate the commonplace problems that face children
in entertainment and sports today.

I. Tue RiGHT oF PARENTS TO RETAIN THER CHiLD’s EARNINGS
A.  Background of the Laws

A significant area of law that is severely inept at protecting
children from their parents is the contract law regarding the earn-
ings of child athletes and entertainers. At common law, the earn-
ings and services of children belonged to their parents while the
children lived with and were being supported by :their parents.'®
Traditional English law applied this standard, which was also
adopted in the United States.'® Almost every jurisdiction in the
United States still holds that a parent with legal custody and con-
trol of an unemancipated minor child’ has a right to retain that
child’s earnings.?® This rule applies regardless of whether that

18 See Rocer W. CooLEy, HANDBOOK ON THE Law oF PERsONS AND DOMESTIC RELATIONS
§127, at 354-57 (3d ed. 1921).

19 Ser Jules D. Barnett & Daniel K. Spradlin, Enslavement in the Twentieth Century: The
Right of Parents to Retain Their Childrens” Earnings, 5 Peep. L. Rev. 673, 675 (1978).

20 See id,
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child makes a minimum wage delivering newspapers or over
$1,000,000 for starring in a film.

“California was the first state to recognize the need for legisla-
tion that would provide for some degree of protection of a child’s
earnings in the entertainment industry.®* This law, known as Coo-
gan’s Law, is actually derived from the California Civil Code, sec-
tions 35%2 and 36,*® which govern contracts for child actors.®
Under common law, all minors possessed the right to disaffirm or
void any employment contracts at will, in order to protect them
from exploitation.®® In 1872, Civil Code sections 35 and 36 were
enacted in order to insulate employers from a minor’s right to void
contracts.?® Section 35 restated the common law rule that allowed
the disaffirmance of a contract by a minor.2” However, section 36
then introduced a major exception that prevented minors from
disaffirming contracts when they had entered into the contract
alone and where ‘their earnings would be used for basic support of
themselves and their family.”® Problems not contemplated by the
law arose in the late 1920s as child actors entered into the motion
picture industry. The industry standard leaned toward long-term
contracts that produced levels of income that greatly exceeded the

21 California and New York were the forerunners in passing legislation regulating the
employment and earnings of child entertainers, California enacted legislation first and
subsequently became a model for New York. SeeErika D. Munro, Under Age, Under Contract,
and Under Protected: An Overview of the Administration and Regulation of Contracts with Minors in
the Entertainment Industry in New York and California, 20 CoLum.-VLA J.L. & ArTs 553, 54
(1996).
22 Car. Crv. Copt § 35 (West 1996).
23 CaL. Civ. Copk § 36 (1872) (repealed 1993).
24 Sge Staenberg & Stuart, supre note 12, at 24 (stadng that Coogan’s Law is “an out-
growth of the original version of Civil Code sections 35 and 36 that the legislature passed
in 1872 to protect employers from the common law and statutory rights of minors to disaf-
firmn contracts™).
25 See 42 AM. JUR. 2D Contracts and Conveyances § 58 (1969} (“[T]he prevailing rule today
is that in the absence of a statute to the contrary, an infant’s contracts or conveyarces are
voidable, with the exception of certain limited classes of contracts or transactions which
are valid and binding.”).
26 See Staenberg & Stuart, supra note 12, at 24.
27 See CaL. Crv. Copk § 35 (West 1996), quoled in Staenberg & Stuart, supra note 12, at
24 n.19.
In all cases other than those specified by sections 36 and 37, the contract of a
minor may, upon restoring the consideration to the party from whom it was
received, be disaffirmed by the minor himself, either before his majority or
within a reasonable time afterwards, or in the case of his death within that
period, by his heirs or personal representatives.

Id.

28 See CaL. Crv. Copk § 36 {1872), quoted in Munro, supra note 21.

A minor, or a person of unsound mind of whatever degree, cannot disaffirm a
contract, otherwise valid, to pay a reasonable value of things necessary for his
support, or for that of his family, entered into by him when not under the care
of a parent or guardian able to provide for him.

Id.
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basic support standard defined in section 36.* As a result of these
long-term contracts, the section 36 exception did not apply to chil-
dren in the movie industry, creating a major risk for child film ac-
tors.®® In 1927, California amended section 36, eliminating the
right of a minor to disaffirm contracts when the contract provideld
for the employment of “an actor, actress or other such drama'tlc
service™! and the employer had previously asked the superior
court to approve the contract.® When approval was granted by the
superior court, the ¢hild lost the ability to disaffirm the contract at
will.

The 1927 amendment was clearly intended to benefit film
makers and studios, not children.®® This was illustrated in the well-
known case of Warner Brothers Pictures v. Brodel® In that case, the
superior court approved a young actress’s exclusive contract with
Warner Brothers for one year with further options. Four years
later, when she turned twenty-one and was no longer a minor, the
actress disaffirmed the contract.*® The California Supreme Court
held that she could be enjoined from working for another studio
and that section 36 could still prohibit her from invoking a disaf-
firmance, although she had already reached majority and was only
disaffirming during the option period.”® The California Supreme
Court echoed this decision in Loew’s Inc. v. Elmes,*” holding that a
superior court judge could approve and bind the actor to the op-

29 See Curry, supra note 8, at 95, ) .

80 Studios were reluctant to sign minors to lucrative contracts and make investments of
time and money for the development of a child’s career while there was a risk that he or
she could void the contract upon obtaining stardom and then switch to another studio. See
Staenberg & Stuart, supra note 12, at 25 _

31 CaL. Crv. Cope § 36 (1872) (amended 1927), quoted in Staenberg & Stuart, supra
note 12, at 21.

A minor cannot disaffirm a contract otherwise valid to perform or render ser-

vices as actor, actress, or other dramatic services where such contract lhas beep

approved by the superior court of the county where such rn.inor resides or is

employed. Such approval may be given on, the petition of either party to the

contract after such reasonable notice to the other party thereto as may be fixed

by said court, with opportunity to such other party to appear and be heard.
Id.

B2 See id. )

8% Sy Staenberg & Stuart, supra note 12, at 26 (“The limited body of case law on the
subject suggests that the Coogan law provided far more protection to film makers than to
child actors.”).

34 3] Cal. 2d 766 {1948).

35 See id. at 770. The age of majority in California in 1948 was 21. ‘It was later changed
o age 18 in 1971, 3¢ 32 Car. Jur. 3D Family Law § 270 (1994).

36 The court held that *[d]isaffirmance of a contract, executed or executory, whether
declared before or after majority has the effect of a rescission.” Brodel, 31 Cal. 2d at 771,
“The option contract gives the optionee a right against the optionor for performance of
the contract to which the option relates upon the exercise of the option, which the op-
tionor cannot defeat by repudiating the option.” Id. at 773.

37 31 Cal. 2d 782 (1948).
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tions that were written into the contract, in addition to the initial
term.>® In that case, a young actor signed a one-year contract that
included the possibility of six more consecutive one-year options.*
The California Supreme Court remanded the case to the superior
court, reaffirming its power under section 36 to approve options.*

These cases demonstrate the California legislature’s intention
in 1927 to protect the movie studios, rather than child perform-
ers.”! In addition, California was operating under the common law
principle that a child’s earnings belonged to his or her parents.*
As stated in California Civil Code section 197,%% “The father and
mother of a legitimate unmarried minor child are entitled to its
custody, services and earnings.”** In 1938, when publicity arose
concerning child actor Jackie Coogan’s finances, the California
legislature was forced to provide new protections of a child actor’s
earnings.*> Coogan’s parents spent nearly $4,000,000 of his earn-
ings, leaving him penniless when he turned eighteen in 1934.%6 Af-
ter the public learned of this debacle, discontent and
dissatisfaction with the common law rule emerged.*” The changes
took effect in 1939, when the California legislature enacted Civil
Code sections 36.1 and 36.2, codified in sections 67524 and 6753%
of the California Family Code. Section 36.1 granted a court the
power to require the formation of a trust fund or savings plan in
conjunction with the court’s approval of a contract under section
36.°? Furthermore, section 36.2 gave the court continuing jurisdic-

38 See id. at 783,
39 See id. at 782.
40 Sep id.
*1 See supra note 33 and accompanying text,
12 See Munro, supre note 21, at 559.
43 Car. Civ. Copt § 197 (West 1999).
41 Id.
45 See Curry, supra note 8, at 95.
46 See Paul Petersen, “Kids and the Law,” A Minor Consideration (visited Sept. 3, 1998)
<http://www.minorcon.org>. )
47 See Curry, supra note 8, at 95; see also The Work of the 1939 California Legislature, 13 S,
CaLr. L. Rev. 1, 44 (1939}, In the aftermath of the Jackie Coogan scandal,
At least one judge of the superior court announced that as a martter of exercise
of his discretion under Section 36, he would not approve contracts unless they
contained provisions whereby substantial portions of the child’s earning[s]
would be set aside, in trust, for the benefit of the child itself.

id.

48 CaL. Fam. Cope § 6752 (West 1999).

49 Id. § 6753 (West 1999).

50 Se¢ Staenberg & Stuart, sufra note 12, at 26. This trust fund could contain as much
as one-half of the child’s earnings. Sez CaL. Fam, Copk § 6752 (granting the court the
power to “require that the portion of the net earnings of the minor, not exceeding one-
half thereof, that the court determines is just and proper, be set aside and preserved for

the benefit of the minor, either in a trust fund or other savings plan approved by the
court”),
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tion over the child’s earnings, and the court had the power to t‘er-
minate or amend the plan as long as it provided reasonable notice
to the parties involved.”' Now, despite the popularity of long-term
contracts and the employers’ additional need to protect themselves
from disaffirmance, children could depend on the courts’ ability to
set aside some of their money in a trust fund.*® Nonetheless, the
child was left with the problem that at least one-half of their money
could still be left under the discretion of their parents, depending
on the decision of the judge reviewing the contract.”®

Coogan’s Law suffered further problems beyond the parental
and judicial discretion that loomed over a child’s earnings. As this
law was written over sixty years ago, it failed to incorporate many
paramount changes 'in the entertainment industry that affected
child actors.®* First, the studio system, under which movie produc-
ers made many long-term contracts with young actors in order to
cultivate their promise for stardom, declined in popularity.®® Chil-
dren now commonly sign contracts to work in television commer-
cials or to appear in single film projects.*® When children make
contracts for individual projects, the risk of disaffirmance de-
creases.”” Thus, the incentive for employers or parents to have
long-term contracts approved by the courts disappeared and Coo-
gan’s Law was never put to use. ‘ -

On January 1, 2000, a new bill went into effect in California
that amended Coogan’s Law.?® ‘It finally makes strides towards
preventing parental and employer manipulation of a child’s earn-
ings and protecting those earnings for the chilc! only. The
amended Coogan’s Law now covers all contracts, not just those ap-

51 Sge CaL. Fam. Cope § 6753,

The court has continuing jurisdiction over a trust or other savings plan estab-
lished pursuant to Section 6752 and may at any time, on good cause shown,
order that the trust or other savings plan be amended or terminated, notwith-
standing the provisions of the declaration of trust or other savings plan. The
order may be made only after such reasonable notice to the beneficiary and to
the parent or parents or guardian, if any, as is fixed by the court, with opportu-
nity of all such parties to appear and be heard.
Id.

52 See Curry, supra note 8, at 95-96.

33 See id. at 96.

54 See id. at 95-98.

55 See id. at 97.

56 See id.

57 See id. Today, a child would rarely have a reason to disaffirm because they have been
granted an opportunity for media exposure, and the contract itself is for a short period of
time, See Munro, supra note 21, at 555.

58 S.B. 1162, 1999-00 Reg. Sess. (Cal. 1999); see also SENATE RULES CoMmITTEE, COMMIT-
TEE REPORT FOR 1999 CavirorNia SENATE Brin No. 1162, 1990-00 Reg. Sess. (Cal. 1999)
(stating that 5.B. 1162 would “overhaul” Coogan’s Law).
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proved by the courts,* and allows the money earned by the child
to be considered the sole property of the child.®* The new law
replaces California Civil Gode section 197, which essentially had
made the child’s earnings community property of the family.5!
The new legislation ensures that a child’s money is always set aside
in a trust fund and that the trust cannot be touched by anyone but
the child.

Coogan’s Law and the corresponding California legislation re-
garding contracts for child entertainers and athletes served as a
model for New York laws concerning the same issues.®2 New York
Arts and Cultural Affairs Law section $5.0353 provides that a con-
tract can be-approved in order to assure an employer that a child
cannot disaffirm it. Furthermore, it grants the court the ability to
set aside and protect part of the child’s earnings.®* In contrast to

3

59 See Car. Fam. Cooe § 6752(c) (1) (West 1999).
Notwithstanding any other statute for any contract of a type described in Sec-
tion 6750 that is not being submitted for approval by the court pursuant to
Section 6751, or for which the court has issued a final order denying approval,
15 percent of the minor's gross earnings pursuant to the contract shall be set
aside by the minot’s employer in truist, in an account or other savings plan, and
preserved for the benefit of the minor in accordance with Section 6753,

Id.
60 See CaL. Fam. CoDE § 6752(b) (1) (West 1999).
Nowithstanding any other statute, in an order approving a minor’s contract of
a type described in section 6750, the court shall require that 15 percent of the
mMinor's gross earnings pursuant to the contract be set aside by the minor’s
employer in trust, in an account or other savings plan, and preserved for the
-benefit of the minor in accordance with Section 6753. The court may also re-
quire that more than 15 percent of the minor’s gross earnings be set aside in
trust, in an account or other savings plan, and preserved for the benefit of the
minor in accordance with Section 6753, upon request of the minor’s parent or
legal guardian, or the minor, through his or her guardian ad litem.
Id.
81 See CaL. Fam. Conk § 771(b) (West 1999) (providing “[tJhe earnings and accumula-
tions of an unemancipated minor child related to a contract of a type described in Section
6750 shall remain the sole legal property of the minor child™}.
62 See Munro, supra note 21, at 554.
63 NY. ArTs & Curt. Arr. Law § 35.03 (McKinney 1998).
64 See id.
1. A contract made by an infant or made by a parent or guardian of an infant,
or a contract proposed to be so made, under which
(a) the infant is to perform or render services as an actor, actress, dancer, mu-
sician, vocalist or other performing artist, or as a participant or player in profes-
sional sports, or
(b} a person is employed to render services to the infant in connection with
such services of the infant or in connection with such services of the infant or
in connection with contracts therefor, may be approved by the supreme court
or the surrogate’s court as provided in this section where the infant is a resi-
dent of this state or the services of the infant are to be performed or rendered
in this state. If the contract is so approved the infant may not, either during his
minority or upon reaching his majority, disaffirm the contract on the ground of
infancy or assert that the parent or guardian lacked authority to make the con-
tract. A contract modified, amended or assigned after its approval under this
section shall be deemed a new contract.
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Coogan’s Law, where there was a fifty ‘percent cap on the amount
of earnings that the judge could set aside, in New York, the judge
may set aside as much of the child’s earnings as is deemed appro-
priate.®® In addition, the New York laws differ from the earlier
Coogan’s Law in that contracts cannot be approved if they exceed
three years,*® whereas in California, contracts of any length were
approved. While these New York provisions provide some protec-
tions, the issue of the need for court approval remains. Even
though New York only allows for approval of contracts up to three
years, short-term contracts still prevail, so the producers have no
reason to fear disaffirmance.’” Also, even if a contract is unap-
proved, it is still valid.®® Therefore, the problems remedied by the
amended California legislation still undermine New York law,
Two other states, Massachusetts and Florida, also have statu-
tory regulations in place to protect the earnings of children in the

3.(a) The court may withhold its approval of the contract until the filing of
consent by the parent or parents entitled to the earnings of the infant, or of the
infant if he is entitled to his own earnings, that a part of the infant's net earn-
ings for services performed or rendered during the term of the contract be set
aside and saved for the infant pursuant to the order of the court and under
guardianship as provided in this section, until he attains his majority or until
further order of the court Such consent shall not be deemed 1o constitute an
emancipation of the infant.
Id
65 See id. § 35.03.3(b).
The court shall fix the amount or proportion of net earnings to be set aside as
it deems for the best interests of the infant, and the amount or proportion so
fixed may, upon subsequent application; be modified in the discretion of the
court, within the limits of the consent given at the time the contract was ap-
proved. In fixing such amount or proportion, consideration shall be given 1o
the financial circumstances of the parent or parents entitled to the earnings of
the infant and to the needs of their other children, or if the infant is entded to
his own earnings and is married, 1o the needs of his family. Unless the infant is
at the time thereof entitled to his own eamnings and has no dependents, the
court shall not condition its approval of the contract upon consent to the set-
ting aside of an amount or proportion in excess of ene-half of the net earnings.
Id.

66 See id. § 35.03.2(d).

No contract shall be approved if the term during which the infant is to perform

or render services or during which a person is employed to render services to

the infant, including any extensions thereof by option or otherwise, extends for

a period of more than three years from the date of approval of the contract.
Id.

67 See supra note 57 and accompanying text.

68 Ser, e.g., Prinze v. Jonas, 38 N.Y.5.2d 570 (1976) (helding that, although the contract
in the case did not qualify for approval, the contract and the arbitration clause it contained
were not unreasonable as a matter of law); see also Shields v. Gross, 58 N.Y.2d 338 (1983)
(holding that, although the contract in the case was not valid because the child was a
model, it was still enforceable as a matter of law); Scott Eden Management v. Kavovit, 563
N.Y.8.2d 1001 (1990) {forcing a child actor to pay his agent commissions and thus holding
a contract enforceable in order to avoid unjust enrichment, despite its lack of judicial
approval).
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entertainment industry. Florida’s law is similar to those of New
York and California, because the contract must be approved in or-
der to protect an employer from the child’s disaffirmance.®® How-
ever, Florida Labor Code section 743.08(3) (b) states that upon
a.pproval of a contract, “all earnings, royalties, or other compensa-
-ion earned or received by the minor pursuant to said approved
contract shall become the property of the minor.”™ This protec-
ton reaches beyond that of a trust fund set aside by the court, as
the common law regulation is overruled and the earnings become
the sole property of the child. Before Californja amended its stat-
utes, Florida was the only state declaring that all of a child’s earn-
Ings can be solely retained by the child.” However, this rule will
only apply in Florida when a contract is subject to court approval.
If the contract is never approved, then the earnings still belong to
the parents. The statute, then, cannot be truly effective because, as
previously emphasized, there is rarely a motive to have the contract
approved in the entertainment industry today.”®

_ Massachusetts’ legislation provides further protections of a
child’s earnings than that of Florida, Under Massachusetts Gen-
eral Law section 85P,” while the earnings do not belong to the
child outright, as they do in Florida,”™ the employer is required to
have the contract approved by the probate and family court in the
county where the child resides in order for the child to be em-
ployed.'f5 Once the contract is approved, the court then uses the
factors in section 85P(d)(2) to ensure that there is a protection
plan for the child’s earnings.” By requiring contract approval,

69 See Fra. STAT. Ann. § 743.08(3) (a) (West 1958).
lf? contract is so approved by the cireuit court pursuant to the requirements of
this section and the requirements of sections 743.09, 743.095, and chapter 744
the minor may not, either during his or her minority or upon reaching his or
her majority, disaffirm the contract on the ground of minority or assert that the
i parent or guardian lacked authority to make the contract,
;U Id. § 743.08(3) (b).
! Florida's law is the only of its kin i i i :
mail of e 27 50 e gme - d and is considered a milestone., See Petersen, E-
72 See Curry, supra note 8, at 97,
73 Mass. Gen. Laws ANn. ch. 231, § 85P(c) (West 1998).
74 See FLA. STaT. ANN. § 743.08(3) (a) (West 1998),
75 See Mass. Gen., Laws ANN. ch. 231, § 85P(c).
Notwithstanding the provisions of subsection (a), a child may be employed
used or exhibited in any of the exhibitions, rehearsals or performances se{
forl;l in said subsection (a); provided, however, that such employment, use or
exhibition takes place pursuant to the provisions of a written' contract which

has been approved by the probate and family court f i i
e app y P lly court for the county in which the

id.
76 See id. § 85P(d)(2).

e ————— |
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‘Massachusetts retains for the court the opportunity tointervene to
protect a child’s earnings and eliminates the problems present in
New York and Florida. The compulsory approval requirement for
all contracts regarding child entertainers and athletes in Massachu-
setts is progressive and suitable legislation, similar to the California
amendment that guarantees comprehensive protection for chil-
dren. In addition, the existence of any legislation is notable, espe-
cially considering that only four states have enacted any type of law
overruling the common Jlaw parental entitlement to their chil-

dren’s earnings.””

B.  The Earnings of Child Entertainers and Athletes: Current Trends
of Abuse

In spite of the landmark enactment of the original Coogan’s
Law, children clearly suffered from the law’s inadequacies.” Shir-
ley Temple Black, the popular, cherubic movie star of the 1950s,
supported her entire household of twelve people throughout her
career. Eventually, she only retained a mere few thousand dollars
and a dollhouse.”™ Lee Aaker, of the television show Rin Tin Tin,
only had $20,000 remaining when he left the industry, and Beverly
Washburn of the movie Old Yeller, only had $250 when she became
an adult, after her mother spent all of her earnings.®

A more recent case involved Gary Coleman, the famous child
actor from the television show Diffrent Strokes. To deplete his in-

The court shall consider the following when determining the protection of
earnings:

(i) the interest of the petitioner in the contract or proposed contract or in
the child’s performance under said contract;

(ii)  the parties who are entitled to the child’s earnings, and, if the if the child
is not so entitled, facts regarding the property and financial circumstances of
the parent or parents or legal guardian or other third party;

(iii) a bank or trust account used expressly for the deposit of fees generated
under the contract and the relationship of any proposed trustee of the child’s
funds;

(iv) the percentage of fees generated which are intended for deposit; and
(v)  the child’s financial ‘advisor or other third party who shall render invest-
ment advice and administer the bank or trust account.

1d.
77 SeeE-mail from Paul Petersen, President, A Minor Consideration, (Sept. 3, 1998) (on

file with the Cardozo Arts & Entertainment Law  Journal) [hereinafter Petersen, E-mail of Sept.
3, 1998].

78 See Curry, supra note 8, at 97-98,

79 See Kent Black, After the Fame, Too Many End Up Addicted, Arvested or Dead, NEWSDAY,
Jan. 12, 1994, at 49.

8¢ Lee Aaker recently asked his mother what had happened to the other hundreds of
thousands of dollars he made and she stated that she did not know. See id. Beverly Wash-
burn stated: “When my mother sold the house she’d bought with my earnings, she gave me
fifty dollars to go buy a new pantsuit. . . 1 know she loved me. I guess she just didn’t know
any better. Id.
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come, his parents purposely worked ar ’ i

their son’s earnings :g crea):te a pensioilu?fngg?ge\rflhikagotl)y usm’g
parents appeared before the judge to enforce this pensiogmf;]n .
did not -mform the judge that they were employees of Colemane’if
p;oducﬂqn company, and .when they dissolved the pension fund
they received $770,000 while Coleman received only $220,000.82

cial distress.. Like child actors from several decades before him, he
:Yas.the mam source of financial support for his parents and ’sib—
ngs. He was finally relieved of this burden when a New York court

granted control over his €arnings to an accountant he chose.® Asg

t-Crt]llltmfl was also granted’ permission to withdraw money from his

o Is;l dund to Bgr(;veqt his parents from possible bankruptcy and
essness.™ In spite of the fact that h i

. . € of ¢ gained more control

over 'hIS earnings, Culkin still needed to save his parents from fi

nancial ruin. o

i I?o(rin'mlc%lue Moceanu, the young, successful gymnast who par-

ue t[l):l e . 1;1 the .1 996 Summer Olympics, was another recent young

ne ol hinancial loss, due to the acquisition and squandering of

I money by her parents.86 Moceanu, who petitioned for and

:; :;'ee ?iaeanrg & Stuart, supra note 12, ar 92,
on anceleabuh(:g;:g tha(i (}}]ary Coleman’s case is among the more famous child exploita-
carminger o » and that Coleman was forced to sue his parents to recover millions in
ings). o m%lr% says, “Even after”the lawsuit was concluded, 1 still don't know. Idon't
(ABG ere 18 rrtl)l ion dollars wenw” See 20/20 The Rise and Fall of a ‘Diffreny Strokes® Star
mortey he re J(t)‘?;ir;ast;l,chiiaay lfi, 15499) (interviewing Coleman, who revealed that the
for himeclty wsuit actually came from insurance policies that he had paid

:2 gee Black, supra note 79, at 49.

tate Supreme Court of New York Justi i
L ¢ ce David Saxe transferred Culkin’ :
power over his e; i - i i rzer, supra e
power arnings to his long-time accountant, Billy Breimer. See Sherzer, supra note

85
et gﬁgﬁa;nl?erg & Stuart, supra note 12, at 22, In addition, Culkin’s parents used
agsins ok otl?r own money, as well as some of their son’s, to wage a costy legal batte
e expencns oF fﬁ e[i{; %zli;sr: Ocdustl;)dy] of ((;:u]tm and his five younger siblings. See id Due 1o

y battle, Culkin’s parents, who have six other chil
E::E(l;n teo()p}.':tl-)lfisrc;it7 %r(;od(;f) (;‘am:}]ly’s three apartments. The judge ruled tha\:C (311.:]115?:11 ’c‘gs{g
nose e of ,000, to help keep his family from homelessness. See Sherzer, supra

86 See Daugherty supra note 1; at 70 i

i , ) {noting that Mace, is “ z id,”
despite her accolades from the Summer Olymgics, Just ov:rntl:v:: y::res ;egg; unihappy kid.




440 CARDOZO ARTS &:ENTERTAINMENT [Vol. 18:427

gained emancipation from her parents in 1998, claims that her par-
ents stopped working after 1996, choosing instead to live com-
pletely off of her money.®” In.addition, her father spent nearly
$4,000,000 of her trust fund to build a 70,000 square foot gym, the
largest in the United States, without her permission and a clear
understanding of how large and costly it would be.® Furthermore,
Moceanu was unaware that her parents had created a trust fund for
her, which she could not control until she was. thirty-five, until she
learned of it after the controversy was initiated.*

While money management difficulties have led Moceanu and
other gymnasts like her, including Mary Lou Retton and Shannon
Miller, to take extreme measures,?’ there are other child athletes
and entertainers whose parents have pursued more beneficial
paths for their children’s finances. Jaycie Phelps, who along with
Miller and Moceanu, won the team gold medal at the 1936 Olym-
pics, has parents who made smart and fair business decisions for
her when she began to earn astronomical amounts of money.”!
She was informed of every dollar she earned, and she has an agent,
a financial advisor, and a savings account for college.”

Phelps is not the only child with a great deal of money who has
her earnings firmly set aside and her future secured. Mary-Kate
and Ashley Olsen, superstar twins who have been in the television
and movie spotlight since they were infants, have full financial con-

87 See Karen M. Thomas, Divorcing Mom and Dad: Separation Anxiety Takes on a New Mean-
ing when Kids Move Legally to Break Free from Their Folks, DaiLas MORNING NEws, Nov. 4, 1998,
see also Dateline, supra note 3 {claiming that Moceanu has been her family’s only source of
income since she was 14); Teen’s Plea for Freedom Shows Pressures on Sporis Prodigies, supranote
4, at 8A; Langford, supn‘i note 4, at Al4; Moceanu Breaks from Her Parents’ Jurisprudence:
Olympic Gymnast, 17, Petitions Court for Adulthood to Gain Control of Her Earnings, L.A. TIMES,
Oct. 22, 1998.

88 Moceanu's father claims that the gym was built with her blessing, but she asserts that
she never approved of such a large and expensive facility that would utilize almost all of the
money she had made over the past few years. The gym is described as a “state of the art,
70,000 square foot gymnasium, the largest of its kind in the country.” Dateline, supra note
3. Moceanu also never knew how much money she had, or even if she had made money
for certain appearances, tours, and endorsements. See id.

89 See id. (describing Moceanu’s amazement at discovering the details of her trust fund
and her fear that at 35, when her gymnastics career would be over, there would be nothing
left).
90 ¢ has been common to see child stars and performers take their parents to court to
be able w control their earnings. Mary Lou Retton, who had petitioned the same court as
Moceanu, and Shannon Miller, Moceanu’s friend and co-member of the Olympic team,
both won legal emancipation from their parents while they were still teenagers. See id;
Thomas, supra note 87, at 1C.

91 $ge Amy Rosewater, A Game Without Rules: Parents of Young, Elite Athletes Call Career
Management Tough Balancing Act, PLAIN DEALFR, Oct. 25, 1998, at 1C. Phelps’ parents were
“adamant that the money Jaycie earned from her gymnastics success was hers to keep.” Id.

92 The Phelps family also aided Jaycie in setting up a pension plan with fairly liquid
accounts, which enable her to use the money easily. Jaycie has bought herself a home in
Phoenix and a luxury automobile—a Mitsubishi Spider. See id.

-
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trol ogg’ their careers as the owners of their own production com-
pany.”® Their financial plan dictates that whenever they sign
contracts, the twins generate fees not only as actors, but 2):150 gas
executive producers.® In addition, their attorney ’and parents
?}fwe t‘;:ireate.(lil a trust fund in accordance with Cdogan’S' Law, and
e n . - . ’
e eighs;t {::n.él:;e given full access to their money when they reach
While the Olsen twins and Jaycie Phelps have proved invulner-
a}:')le to financial exploitation by their parents, it is critical to recog-
nize that their parents made the decisions to safeguard the?r
chlld‘ren’s money and to keep their children informed of their fi-
nanc,lal status. Parents can just as easily decide to use their chil-
dren’s money to their own advantage and keep their children in
the dark as to how much they are worth, as was the case for
Moceanu. Her appalling situation may be explained because it
Fool;ﬁplace in Texas, where the laws protecting children are lack-
ing. Hov.vever, Macaulay Culkin suffered a similar predicament to
Moceanu in New York, where the laws on their face seem to be
adequate and purport to protect children from greedy parents.?’?
These examples of financial abuse and the need for children
to go Lo court to maintain their dignity and to keep the money the
w01_"ked. hard to earn, demonstrate the immediate need for morZ
legls.latlve intervention to secure children’s earnings. The states of
Florida, Massachusetts, and now California, have the most well-
rounded and adequate legislation. If similar laws were invoked na-

tionwide, chi N _
s tldren could finally maintain a hold on their own
gs.

93 When the girls began to earn mone
1e I ‘ i y and develop clout in Hollywood as the sta
nthe(; isllleow;;?: slcllot';lv Full }?Ofe"'thew parents acquired the help of an gterminm:nst a:io(;f
sured them that by establishing Dual Star, their v i

the Olsens could create and own their o cots in thow busimcs Sor Pvmem

Ol . wn projects in show business, Sez Primetime Li
Twins' Peak Entert i ' fion broadenst, A
50 Toom ainment Empire of Mary-Kate, Ashley Olsen (ABC television broadcast, Aug.

94 Seo id. (illustrating how the gi

girls have generated fees as produ by aring i

w0 made-fo televisi . : - d 8 E’ CCI'S. Y dppearing in
s r-television movies, taking in over $1,000,000 in fees in their role as

95 Although Coogan’s Law allows the gi i

. s the girls to set aside up to 50% of their earnings, thei
itésvmjly says that they will end up with much more than that when they turn eighte%xi. Fecl;
, the money is safely set aside and Mary-Kate and Ashley receive a weekly allowance
apg:;opnate for young girls their age. See id.
The only mention of child entertainers or i i
. nly ) performers in Texas law is the following:
p:}r}?;) rt;c:g;;ﬂilssmn may authorize the employment of children under 14 years of a‘g;, ags
n a motion picture or a theatrical, radi ion.”
BOS?CODE o § ST (e 1308, radio, or television production.” Tex. La
See Scherzer, supra note 5; se¢ also supra notes 6 i ;

notes 121-24 and accompanying text pra notes G308 and accompanying (ext; infra

98 See supra notes 69-77 and accompanying text.
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II. Laeor Laws anD CHILD ENTERTAINERS
A. Varying State Labor Laws in Relation to Children in Entertainment

There are currently limited laws in effect to help protect chil-
dren actors and athletes from oppressive and abusive labor require-
ments. More specifically, there are no federal laws that ensure
children in the entertainment industry will not be forced to work
in unsafe and hazardous conditions for an unrealistic amount of
time, and will not be compelled to do so by their parents. In 1938,
Congress enacted the Fair Labor Standards Act (“FLSA” or
“Act”),?® which is the main piece of federal legislation that covers
child labor practices. The FLSA generally prohibits the employ-
ment of children under eighteen in any occupation detrimental to
their well-being or health.!®® In particular, the Act forbids an em-
ployer from producing goods for commerce by utilizing oppressive
child labor.'”’ The Act does not allow any manufacturer or pro-
ducer to ship into commerce any goods that were manufactured in
the United States where oppressive child labor has been employed
to produce the goods.'*

The FLSA included many exemptions from this blanket rule
forbidding excessive child labor. Children are permitted to work
in agriculture at their home provided that they are at least fourteen
years of age, or, in the alternative, are at least twelve years of age
and have parental consent.'”® Subject to certain stipulations, once

99 29 U.S.C. §§ 201219 (2000).

100 J4

101 8499 U.S.C. § 212(c) (2000). “No employer shall employ any oppressive child labor
in commerce or in the production of goods for commerce or in any enterprise engaged in
commerce or in the production of goods for commerce.” Id.

102 See id. § 212(a). “No producer, manufacturer or dealer shall ship or deliver for ship-
ment in commerce any goods produced in an establishment situated in the United States
in or about which within thirty days prior to the removal of such goods therefrom any
oppressive child labor has been employed.” Id.

103 See id. § 213(1).

[Tlhe provisions of section 212 of this title relating to child labor shall not
apply to any employee employed in agriculture ouwide of school hours for the
school district where such employee is living while he is so employed, if such
employee—

(A) is less than twelve years of age and (i) is employed by his parent, or by
a person standing in the place of his parent, on a farm owned or operated by
such parent or persen, or (i) is employed, with the consent of his parent or
person standing in the place of his parent, on a farm, none of the employees of
which are . . . required to be paid at the wage rate prescribed by section
206(a)(5) of this title,

(B) is twelve years or thirteen years of age and (i) such empléyiment is with
the consent of his parent, or person standing in the place of his parent, or (ii)
his parent or such person is employed on the same farm as such employee, or

(C} is fourteen years of age or older.

Id.
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they have reached the age of sixteen, children are permitted to
load and unload paper,'* and at seventeen they are permitted to
drive on public roadways.'%®

The FLSA permitted several straight exemptions to the ban,
including exemptions for delivering newspapers and for children
employed as actors and performers in the entertainment indus-
try.'®® The Act states, “The provisions of section 212 of this title
relating to child labor shall not apply to any child employed as an
actor or performer in motion pictures or theatrical productions, or
in radio or television productions.”™®” Congress authorized this
section of the FLSA without creating any special legislation for
child entertainers, therefore leaving the states free to provide their
own legislation without the hindrance of federal preemption in
this area.'”® As a result, there is no uniform set of laws for children
in the entertainment industry, and the laws vary widely from state
to state.!%®

California has the most specific and stringent statutory scheme
to deal with the employment of children in entertainment. These
laws apply both inside and outside of California, as long as the con-
tract is signed there, in order to accommodate on-location shoot-
ing."!* A minor can invoke the entertainment industry exception
to the FLSA’s prohibition on the employment of children under

104 Sep id. § 2153(5)(A).

In the administration and enforcement of the child labor provisions of this chapter, em-
ployees who are 16 and 17 years of age shall be permitted to load: materials into, but not
operate or unload material from, scrap paper balers and paper box compactors—

(i) that are safe for 16 and 17 year old employees loading the scrap paper balers or paper
box compactors; and
(ii) that cannot be operated while being loaded.

Id.

.105 See id. § 213{6). “In the administration and enforcement of the child labor provi-
sions of this act, employees who are under 17 years of age may not drive automobiles or
trucks on public roadways.” Id. h

106 See 1d. 88 213(3), 213(6)(d).

107 [ § 213(3)

108 See Solk, supra note 11, at 80.

109 See Staenberg & Stuart, supra note 12, at 30 {discussing how “the disparate range and
content of statutes affecting child performers begs for legislative intervention™).

110 California law will apply to on-location shooting when the employment contract is
signed in California and the minor is a California resident. See Car. Cobe Recs. tit. 8,
§ 11756 (1999).

When minors resident in the State of California and employed by an employer
in the entertainment industry located in the State of California, are taken from
the Swate of California to work on location in another State, as part of, and
pursuant to, contractual arrangements made in the State of California for their
employment in the entertainment industry, the child labor laws of California
and the regulations based thereon shall be applicable, including, but not lim-
ited to, the requirement that a studio teacher must be provided for such minor
in accordance with Section 11755.1.
Id.
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the age of sixteen by obtaining written consent and a permit issued
by the state Labor Commission.''! The permit and consent will
only be granted if the environment of employment is proper for
the child, not detrimental to the child’s health, and will not inter-
fere with the child’s education.!’® Once the permit is granted, the
child is only permitted to work under the regulations and coydli-
tions prescribed by the California Labor Code.''® The permit is
subject to revocation if there are violations of the Labor Code or
reported mistreatment of the child.'**

111 Sge Car. Las. Cone § 1308.5(a) (West 1997). .
The written consent of the Labor Commissioner is required for any minor, not
otherwise exempted by this chapter, for any of the following: -

(1) The employment of any minor, in the presentation 9f any drama, legiti-
mate play, or in any radio broadcasting or television studio.
(2) The employment of any minor 12 years of age or over in any other per-
formance, concert or entertainment. . )
(3) The appearance of any minor over the age of eight years in any perform-
ance, concert, or entertainment during the public school vacation.

Id.

112 See 4d. § 1308. S
No consent shall be given at any time unless the officer giving it is satisfied that
all of the following conditions are met: ) .

(a) The environment in which-the performance, concert, or entertainment 1s
to be produced is proper for the minor.
(b) TII:e conditionls OF employment are not detrimental to the health of the
minor. )
{c) The minor's education will not be neglected or hampered by his or her
participation in the performance, concert or entertainment.
Id' . " . . - N
The process for receiving the permit Begins with an application that must b,c filled out
and signed by the employer. The application must then be taken o the child’s school to
assure that the child has at least a “C” average, and the child’s physician muist verify the
child’s health. See CaL. CobpE Rees. tit, 8, § 11753. ] )
A minor desiring to be employed in the entertainment . . . industry must ob-
tain an Entertainment Work Permit. . . . The minor must provide the informa-
tion called for on the application, to-wit: his/her name, age, birth c!ate,
address, sex, height, weight and color of hair and eyes. In addition, such minor
must obtain verification in writing from the appropriate school district of the
minor’s school record (and attendance, and must satsfactorily meet the re-
quirements of that school district with respect to age school record,) attend-
ance and health. Such verification of school record and attendance and proof
that the school district’s requirements with respect to age, school record, at-
tendance and health have been met must be filed with the Division, concur-
rently with the filing of the application. Such verification and proof may be in
any form as provided by the school district if reasonably demonstrauve of the
information required to be furnished by this subsection. The Division may re-
quire in appropriate cases a physical examination of the minor to ensure that
the minor’s physical condition permits the minor to perform the w?rk or activ-
ity called for by the Permit to Employ Minor and Entertainment Work Permit.
Id. .
113 See id. § 1308.6 (“Such permit shall permit the minor to work only under the condi-
tions prescribed by these regulations and in conformity with all provisions of law governm;,;
the working hours, health, safety, .morals and other conditions of employment o
minors.”). _
114 See Car. Copk ReGs. tit. 8, § 11758 (1999) (“Any misdemeanor violation of any I@bﬂf
Code provision respecting child labor, or any violation of these regulations may constitute
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It is mandatory in California for a parent or guardian to be
present at the child’s place of employment.''* The employer must
also provide a studio teacher for the child.!'® This teacher must
turn in a report describing a child’s general activities and de-
meanor, which, if negative, can nullify the validity of the work per-
mit.""” In addition, if the employed child has not yet graduated

grounds for denying a Permit to Employ Minors in the entertainment industry, or for
suspending or revoking any such permit.”); sez also id. § 11758.1.
Tt shall also constitute grounds for denial of the issuance or renewal, or suspen-
sion or revecation of a Permit to Employ Minors in the Entertainment Industry
for any permit holder or authorized agent or representative of such holder to
discharge or in any manner discriminate against any studio teacher because
such studio teacher either; "
(1) made any oral or written complaint to the division or permit holder, its
agent, representatives or employees, that conditions on the set or location were
dangerous to the health, safety or morals of minors employed on said set or
location; or '
{2} ook any action to preclude, suspend or terminate the employment of mi-

nor on a set or location for reasons of health, safety, or morals of the minors,
Id,

115 See id. § 11757 (“A parent or guardian of a minor under sixteen (16) years of age

must be present with, and accompany, such minor on the set or location and be within
sight or sound of said minor at all times.”).
116 The relevant statute provides:
Employers shall provide a studio teacher on each call for minors from age fif-
teen (15) days to their sixteenth (16th) birthday (age sixteen (16)), and for
minors from age sixteen (16) to age eighteen (18) when required for the edu-
cation of the minor. One (1) studio teacher must be provided for each group
of ten (10) minors or fraction thereof.
Id. § 11755.2. This teacher must also be certified and take a written examination to verify
knowledge of the labor laws for the employment of children in the entertainment industry.
The statute further provides: '
(a) A studio teacher within the meaning of these regulations must be a certifi-
cated teachcr who holds one California teaching credential listed in
paragraphs (1) through (4) of subsection (d) of this section and one California
teaching credential listed in paragraphs (5) through (7) of subsection (d) of
this section which are valid and current, and who has been certified by the
Labor Commissioner.

(b) ... A written examination will be required of the studio teacher by the
Labor Commissioner at the time of certification or renewal. Such examination
shall be designed to ascertain the studio teacher’s knowledge of the labor laws
and regulations of the State of California as‘they apply to the employment of
minors in the entertainment industry.
Id. § 11755.
117 See id. § 11755.5.

The studio teacher, in addition to teaching, shall also have responsibility for
caring and attending to the health, safety and morals of minors under sixteen
(16) years of age for whom they have been provided by the employer, while
such minors are engaged or employed in any activity pertaining to the en-
tertainment industry and subject to these regulations. In the discharge of these
responsibilities, the studio teacher shall take cognizance of such factors as
working conditions, physical surroundings, signs of the minor’s mental and
physical fatigue, and the demands placed upon the minor in relation to the
minor’s age, agility, strength and stamina. The studio teacher may refuse to
allow the engagement of a minor on a set or location and may remove the
minor therefrom, if in the judgment of the studio teacher, conditions are such
as to present a danger to the health, safety or morals of the minor. Any such
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from high school, then he or she must have continuous education
and be taught at least three hours a day on school days.''®

California -also limits the amount of time a child entertainer
can work. A child cannot be employed for more than eight hours
in one day or more than-forty-eight hours inn one week, or before
five in the morning or after ten at night on any day before a school
day.!'? If necessary, a written request can be made to the Labor
Commissioner to allow a minor to work outside of the specified
guidelines on a particular occasion.'*

New York also set up regulations for children in the entertain-
ment industry, yet it has not adopted the detailed rules regarding
education and hours that are in place in California.'** New York

action by the studio teacher may be immediately appealed to the Labor Com-
missioner who may affirm or countermand such action.
Id.
118 See id. § 11760(f).
Minors who have reached the age of sixteen (16) years but who have not at-
tainedl the age of eighteen (18) years may be permitted at the place of employ-
ment for a maximum of ten (10) hours. Suchvten (10) hour period shall
consist of not more than six (8) hours of work and at least three (3) hours of
schooling when the minor’s school is in session, and one (1) hour of rest and
recreation. On days when school is not in session, working hours may be in-
creased to not more than eight (8) hours, with one (1) hour of rest and
recreation.
Id.
119 Spe CaL. Las. ConE § 1308.7 (West 1989). The Labor Commission also set tip specific
hour limitations for children based on their age, starting with only twenty minutes of work
for an infant under six months of age, up to four hours for a minor between the ages of six
and 18, Seg eg, CaL. CoDE Regs. tit. 8, § 11760{e) (1999).
Minors who have reached the age of nine {9) years but whao have not attained
the age of sixteen (16) years may be permitted at the place of employment for a
maximum of nine (9) hours. Such nine (9)-hour period shall consist of not
more than five (5) hours of work and at least three {3} hours of schooling
when the minor’s school is in session. The studio teacher shall assure that the
minor receives at least one (1) hour of rest and recreation. On days when the
minor’s school is not in session, working hours may be increased to seven {7)
hours, with one (1) hour of rest and recreation.
Id.
120 Spe CaL. Cone Recs. tt. 8, § 11760{g) (1999).
If emergency situations arise, for example, early morning or night exteriors
shot as exteriors, live television or theatrical productions presented afier the
hours beyond which a minor may not work as prescribed by law, a request may
be made to the Labor Commissioner, for permission for the minor to work
earlier or later than such hours. Each request shall be considered individually
by the Division and must be submitted in writing at least forty-eight (48) hours
prior to the time needed.
Id.

121 California is frequently cited as the state with the most comprehensive statutory
scheme for children in entertainment. Although New York has substantally followed the
California approach to children in entertainment, “[u]nfortunately, the New York Legisla-
ture has yet to adopt many of the more detailed regulations governing child performers
that are contained in the California Administrative Code.” Robert A. Martis, Comment,
Children in the Entertainment Industry: Are They Being Protected? An Analysis of the California and
New York Approaches, 8 Loy. L.A. EnT. L]. 25, 30. “One of the features of California law that
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supplies a set of conditions that must be met in order for child
performers to be exempt from the restriction on employment of
minors under fourteen years of age.!** As in California, a child
performer in New York must be issued a permit, which is granted
by the mayor’s office.’® The permit will not be issued if it will
intrude upon the welfare, development, or proper education of
the child.'*

The state of Florida also has laws specifically enacted to regu-
late child entertainers. The Division of Jobs and Benefits in Florida
has the duty to ensure that, before a child can be employed in any
Job in the entertainment industry, the work will not be hazardous
to their health, morals, education, or welfare.!?> There is a system

clearly distinguishes it from New York law is the California Administrative Code’s clear and
firm school requirement policies.” Id. at 35.
122 See generally NY. ARTs & CuLT. Arr. Law § 35.01 (McKinney 1998).
1.23 See id. § 35.01(3) (“Nowwithstanding the foregoing provisions of subdivision one of
this section, such a child may be employed, used or exhibited in any of the exhibitions,
rehearsals or performances set forth in subdivision one of this section if a child performer
permit has been issued as hereinafter provided.”); see also id. § 36.01(5).
An application for a child performer permit shall be made on a form pre-
scribed by the issuing authority and shall contain such matters as the issuing
authority may deem to be necessary, including the following:
{a) The true and stage name and the age of the child, and the name and ad-
dress of his parent or guardian;
(b) The written consent of the parent or guardian;
{c} The nature, time, duration and number of performances, together with
the place and nature of the exhibition;
(d) A detailed description of the entire part to be taken and each and every act
and thing to be done and performed, except that if the performance is in con-
nection with a radio or television program, the application shall contain a gen-
eral statement describing.the part or parts to be taken by the child and the
nature of the radio or television program.

Id.

124 Seeid. § 35.01(7) (*No child shall' perform except as provided in the permit. No
permit shall be issued for the exhibition, rehearsal or performance of a child which is
harmful t the welfare, development or proper education of such child. A permit may be
revoked: by the issuing authority for good cause.”). The law does not specify how it will be
determined if the employment is proper, yet the law stipulates that the mayor’s office can
invoke the assistance of the New York Society for the Prevention of Cruelty to Children or a
similar agency, Ser id. § 35.01(6).
The_ mayor or other chief executive officer of the city, town or village where the
exhibition, rehearsal or performance will take place may solicit the assistance of
the Society for the Prevention of Cruelty to Children . . . or other child protec-
tive organization, if there be one and such other state and local agencies as he
may determine.

Id.

125 Spe Fra. STAT. AnN. § 450.132(2) (West 1997).

The Division of Jobs and Benefits shall, as soon as convenient, and after such
investigation as to the division may seem necessary or advisable, determine
what work in connection with the entertainment industry is not hazardous or
detrimental to.the health, morals, education, or welfare of minors within the
purview and protection of our child labor laws. When so adopted, such rules
shall have the force and effect of law in this state.

Id.
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of permits in Florida, yet unlike in California and New York, the
employers or agents, rather than the children, apply to the Division
for the permit, which qualifies them to employ minors.'*® ‘In addi-
tion, the employer or agent must notify the Division concerning
the timing and location of the work.'’

There are many states with less extensive regulations for child
performers that still require work permits before a child under six-
teen can be exempt from labor laws.'*® However, these states gen-
erally only require that the employment will not endanger a child’s
health or disrupt a child’s education.’*

There are still other states that simply leave the exemption
open, just as it was written in the Fair Labor Standards Act.'* Chil-
dren in those states are simply allowed to be employed as minors,
the only stipulation being that the employment is in-the entertain-
ment industry.’® Many of these unregulated states are in the
Southeast,'® and they often compete with each other for film pro-
duction.’®® In order to solicit filmmakers, many of the production
companies in the Southeast boast about their lack of labor laws for
children in the entertainment industry.'** In the state of Alabama,

126 See id. § 450.132(3).

Entertainment industry employers or agents wishing to qualify for the employ-
ment of minors in work not hazardous or detrimental to their health, morals,
or education shall make application to the division for a permit qualifying
them to employ minors in the entertainment industry. The form and contents
thereof shall be prescribed by the division.

Id

127 See id. § 450.132(5) (“Any entertainment industry employer and its agents employing
minors hereunder are required to notify the division, showing the date of the commence-
ment of work, the number of days worked, the location of the work, and the date of
termination.”).

128 S g, ARK. Cope AnN. § 11-12-104 (Michie 1987); D.C. CopE Ann. § 36-506 (1987);
Ga. Cope AnN. § 39-2-18 (1982); 820 TLL. Come. STaT. Ann. § 205/8.1 (West 1993); La.
Rev. STAT. ANN. §8§ 253, 254 (West 1998); Mp. Cope AnN., Las. & EmeL. § 3-207 {1997);
N.J. StaT. ANN. § 54:2-21.2 (West 1988); NL.C. Gen. STaT. § 95-26.5 (1997); Va. CoDE AnN.
§ 40.1-101 (Michie 1991).

129 See supre note 114

130 Seg, ez, ALa. CoDE § 25-8-60 (1998); Ariz. Rev. STatT. Ann. § 23235 (West 19953;
Coro. Rev. STAT. ANN, § 8-12-104 (West 1994); Inp. Cope. AnN. § 20-8.14-2 (West 1994);
Kan. STAT. ANN. § 38-614 (10993); Kv. REv. STaT. ANN. § 389.210 (Banks-Baldwin 1997);
MicH. Comp. Laws ANN. § 409.114 (West 1985); MinNN. Stat. ANN. § 181/A.07 (West 1993);
Nev. Rev. Stat. § 609.250 (1997); Onio Rev. Cope Ann. § 4109.06 (West 1995); 43 Pa.
CoNs. STaT. ANN. § 48.1 (West 1992); R.I Gen. Laws § 28-3-8 (1995); 8.C. Cope Ann. § 71-
3105 (Law. Co-op. 1998); Tenn. Cope Ann. § 50-5-107 (1998); Tex. Las. GODE ANN.
§51.012 (West 1993)

131 See supra note 107 and accompanying text.

132 Sep, eg, ALa. CoDE § 25-8-60 (1998); Kv. Rev. STaT. Ann. § 339.210 (Banks-Baldwin
1997); 8.C. Cope Ann. § 71-3105 (Law. Co-op. 1998); TenN. Cope ANN. § 50-5-107 (1998).

133 Ser Petersen, E-mail of Oct. 27, 1998, supra note 14. Petersen asserts that the same
exemption is posted in virtually every state in the Southeast, and that these states compete
with each other for film production. See id.

134 See NorTH CAROLINA FiLM CommissioN, THE OrFmciaL NorTH CaroLina FibMm anD
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the exemption enables child actors or performers to avoid being
subjected to any time restrictions or permit requirements that are
imposed on children employed in other exempted industries.!
The labor laws for child entertainers are very divergent and range
from very specific in California to completely lacking in the
Southeast.

B. How the Labor Laws Allow for Parental Exploitation:
Current Trends of Abuse

California appears to be a safe haven for children in the en-
tertainment industry, which is promising, considering that the ma-
jority of the entertainment industry is located in California.!%¢
However, California, like many other states with progressivé stat-
utes, has a problem with enforcing its laws.’*” Although the permit
process seems very stringent, in reality it is not, as the current work
permit process is carried out primarily via the mail.’® A mail-in
process makes it difficult to assure that a working environment is
adequate and proper for the welfare of a child. “Forged docu-
ments and phony assertions have become-commonplace . . . and
overnight ‘permitting’ is done with a phone call . . . should the
studio teacher even make that call.”'®* In addition, despite the fact
that the law asserts that a permit will be revoked if the employment
conditions are not appropriate for the child, it is very rare for ei-
ther the employer’s or the child’s permit to actually be
rescinded.'*?

VIpEO DIRECTORY 6 (1999} (describing the applicable child labor laws and emphasizing the
exemption for children in the entertainment industry).

135 See ALa. Cope § 25-8-60 (1998).

Time and hour restrictions shall not be imposed upon, and no work permits
shall be required for persons under 18 years of age who are employed as actors
and performers. Persons may be employed and appear for the purpose of sign-
ing, acting, or performing in any studic or movie set of a motion picture ap-
proved and coordinated by the Alabama Fiim Office in conjunction with and
under the jurisdiction and supervision of the départment. A person under 18
years of age may be einployed as provided in this section only under the follow-
ing conditions and with the written consent of the Alabama Film Office, the
” department and the parent, legal guardian, or responsible adult of the person.

138 See Petersen, E-mail of Oct. 27, 1998, supra note 14.

137 Sge id.

138 Before the current mail-in process became the norm, the children had to appear at
the Board of Education twice a year to be examined. Paul Petersen, who was a child actor
in the 1950s, remembers that he submitted to “a cursory examination that most of us lied
our way through. . . . 1, for example, just memorized the eye chart and the doctor was never
the wiser.” See E-Mail from Paul Petersen, President, A Minor Consideration {Jan. 7, 1999)
(on file with the Cardozo Aris & Enteriainment Law Journal) [hereinafter Petersen, E-mail of
Jan. 7, 19991,

139 [4

140 See Solk, supra note 11, at 83. Even in the odd situation that a permit is revoked, the




450 CARDOZO ARTS & ENTERTAINMENT [Vol. 18:427
There are further problems in California concerning educa-
tion and the use of studio teachers. In the 1930s, there were many
influential and authoritative studio teachers who performed their
Jjobs well and took care-of the children properly; however, in recent
years in California, the system has declined.!*! The Labor Depart:
ment now hires teachers with no experience in the movie business
to be employed as studio teachers.'*® There have also been more
formal changes in recent years that disregard the notion that a
child’s work should not interrupt their regular schooling. The Blue
Book of the Screen Actor’s Guild, published by the Los Angeles
Unified School District, used to contain all of the regulations for
child performers and had a provision to ensure that a child would
maintain continuity in education.'*® Currently, the regulations are
found in the California Administrative Code, which' states that it
has become a parent’s duty to make sure that their child’s educa-
tion is continuous, thus perpetuating the need for more specific
legislation to ensure that the parents comply with that duty.'#*

1. Allegations and Violations on the Apt Pupil Set.

In 1997, the lack of enforcement of laws regarding child enter-
tainers materialized when allegations were made on the set of the
movie Apt Pupil that at least a dozen adolescent male extras were
pressured into being filmed in the nude.® The local high school
athletes who were recruited to appear in the scene were brought
into a locker room and instructed to wear flesh colored’ g-string

employer can get around the permit requirement by coordinating with a production com-
pany that has a permit to film the segment in which the child appears. See id.

141 See Paul Petersen, “A Failing System,” A Minor Consideration (visited Sept. 3, 1998}
<http://www.minorcon.org> (illustrating.that, as the studio system and the business of
Hollywood became modified, the problems with studio teachers began to surface, espe-
cially when the Los Angeles Unified School District ended its involvement and the Labor
Commission took over the matter).

142 Studio teachers only need the certification required by teachers in an ordinary
school environment and must pass a written examination about child labor laws in Califor-
nia. They also must take a short course describing the duties of a studio teacher. See CaL.
Cope Recs. tit. 8, § 11755 (1986).

143 Until 1980, when it was replaced by Title 8 of the California Administrative Code, The
Rules and Regulations Governing the Employment of Minors in the Entertainment Industry, or Blue
Book, which was prepared by the Los Angeles Unified School District governed the employ-
ment practices of the entertainment industry in California. The original Blue Book seemed
to express greater concern for education. For example, one Blug Book “provision expressly
required continuity in the child’s education,” and another “gave parents the power to re-
fuse or replace a specific teacher by submitting a complaint to the Los Angeles Unified
School District.”  See Martis, supra note 121, ar27, 28, 36.

144 See 1d. at 36.

145 See Rebecca Ascherwalsh, A Clothes Call: Was an Indecent Proposal Made on the ‘Apt Pupil’
Set?, EnT, WEKLY., May 2, 1997, at 21; Bob Strauss, Evil Knows No Age Limat an ‘Apt Pupil, LA,
Daiy News, Oct. 23, 1998, at L7.
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underwear known as dancer belts.’#® While some of the boys were
allegedly already uncomfortable, they were then instructed to com-
pletely undress.!*” When the young extras raised their concerns,
they were assured that it was legal to film them in .the nude,4®
Three of the boys filed a lawsuit as a result of the experience,
claiming negligence, invasion of privacy, and infliction of emo-
tional distress.'*¢

_ This disturbing incident reflected violations of the laws de-
signed to protect children from this kind of harm. Although film-
ing'children completely naked with full frontal nudity is a violation
of California Penal Code section 311.4,1%0 following an investiga-
tion, the Los Angeles District Attorney’s office opted not to prose-
cute.’™ Another problem occurring in the situation was that there
were two studio teachers present, who failed to ensure that the la-
bor laws were properly followed and did not report the incident to
the Department of Labor.’®2 If it is true that this ordeal occurred,
the teachers were not adequately protecting the children; yet, in

v

146 See Ascherwalsh, supre note 145, at 21;
147 See id.

148 Spe id.

149 See id,

150 Car. PENaL Cobe § 311.4(b) (West 1999).

Every person who, with knowledge that a person is a minor under the age of 18
years, or who, while in possession of any facts on the basis of which he or she
should reasonably know that the person is 2 minor under the age of 18 years
knowingly promotes, employs, uses, persuades, induces, or coerces a minor
under the age of 18 years, or any parent or guardian of a minor under the age
of 18 years under his or her control who knowingly permits the minor, to en-
gage 1n or assist others to engage in either posing or modeling alone or with
others for purposes of preparing any representation of information, data, or
image, including, but not limited 1o, any film, filmstrip, photogréph, negative,
slide, photocopy, videotape, video laser disc, computer hardware, computer
software, computer floppy disc, data storage media, CD-ROM, or computer-
generated equipment or any other computer-generated image that contains or
Incorporates in any manner, any film, filmstrip, or a live performance involv-
Ing, sexual conduct by a minor under the age of 18 years alone or with other
persons or animals, for commercial purposes, is guilty of a felony and shall be
u punished by imprisonment in the state prison for three, six, or eight years.

15.’1 The.Department of Labor's Standards and Enforcement Agency started the investi-
gation and determined that the labor code violations were criminal acts, The case was
then t_urned Over to the Sexual Abuse Federal FEnforcement Task F orce, which concluded
that eight individual adults had participated in criminal acts toward six minors. The report
was then given to the District Attorney’s Office in Los Angeles. On December 15, 1997, the
decision was made not to prosecute. Ser Paul Petersen, “Apt Pupil: An Ode to Power,” A
Minor Consideration (\{isited Sept. 3, 1998) <http:/ /www.minorcon.org>; Strauss, supra note
145, at L7. According 1o one attorney involved in the case, the report given to the District
Attorney’s office confirmed that the children were forced to strip naked, but the office
determined that there was no criminal intent and therefore no reason to prosecute, See id.

152 See Paul Petersen, “Justice? Out of Balance! District Attorney Declines to Prosecute!” A M-
nor Consideration (visited Sept. 3, 1998) <http:/ /www.minorcon.org>.
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the aftermath, they were still allowed to retain their credentials.'®
In addition, there had been previous reports that the children
were working for an impermissible amount of hours, demonstrat-
ing the apparent indifference of the film’s producers with regard
to the applicable laws in place to protect child actors.’>*

It may be helpful to examine how these events could have oc-
curred. One possibility is that the directors believed they had ob-
tained a waiver from the Department of Labor allowing them to
film the actors in the nude from behind.!'®® However, the Depart-
ment of Labor has no authority to issue such a waiver.'*® Further-
more, the Screen Actor’s Guild claims that the producers violated
their guild contract by failing to obtain the proper consent forms
necessary when filming actors in the nude.'>” There has also been
speculation that the crew was impatient to finish the filming, and
that the parents.of the actors were anxious to see their children in
the spotlight.'®® Parents were on the set and obviously willing to let
their children out of their sight, despite the laws mandating that
they be present at all times.'®® If the parents on the Apt Pupil
movie set had better informed themselves and truly looked out for
the welfare of their children, perhaps the trauma that their chil-
dren suffered could have been avoided.

It would seem that the situation on the Apt Pupil set should
never have occurred in California, where the laws are quite thor-
ough; however, as evidenced by this incident, the laws are not en-
forced as written.'® In addition, the laws do not account for the
role of the parents in a child’s career.'® Without additional pro-
tective provisions, it can never be ascertained whether a child is

158 See id,

154 Sge Ascherwalsh, supra note 145, at 23.

155 See id.

156 See id. at 24.

157 Seg SAG Says ‘Pupil’s Were Naked Without Contract: Guild Files Claim Against Happy End.
ing, HoLiywoon Ree., Oct. 23, 1998, at 6. The Screen Actors Guild filed a sixcount arbi-
tration claim against Happy Ending Productions, the company that produced At Pupil.
The three major allegations include the failure to obtain proper consent forms before
filming the adult extras in the nude, not permitting the parents/guardians to be within the
sight and sound of the filming of the shower scene, and failure to netify parents that there
would be nudity required in the shooting of the scene. See id.

158 See Ascherwalsh, supra note 145, at 24,

159 Sge supra note 115. On many productions there can be circumstances which can
make it difficult for parents to be physically present with their children at all times. When
-there are shooting areas that are ‘unsuitable for parental participation, producers have
‘been known to set up video monitors and sound systems so that they can remain aware of
their children’s whereabouts. No such system was available on the Apt Pupil set. See Paul
Petersen, “Apt Pupil,” A Minor Consideration (visited Sept. 3, 1998) <http://www.minorcon.
org>.

160 See Petersen, supra note 159.

161 See supra note 17 and accompanying text.

b
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perfo.rming based on personal desires or parental pressure. The
lawsuits arising from the Apt Pupil episode may illustrate this di-
lemma, as it has been noted that the parents were present at the set
and the incident still occurred.' To prevent similar exploitation
of .chlldren, the already restrictive laws in California need to be
strictly followed, adapted, and applied in every state, and must ac-
count fo.r the role of parents. This could be accomplished with a
more stringent permit scheme, precursory physical and mental ex-
aminations for the child, and stricter regulation of parents.’®3

2. Babies in the Entertainment Industry

Many parents decide to launch their child’s show business ca-
reer when the child is still a baby, and there is more demand in the
Job market for babies than ever before.’* Under California law
bables.are protected in theory, but in practice they are subject t(;
extensive demands by producers and even parents, who are cager
to push their children into the entertainment business.'s® Thie g‘.al-
1f0rpia Administrative Code enacted very strict guidelines gov-
erning the employment of babies, including the rule that babies
cannot perform until they are fifteen days old and then, between
the age of fifteen days and six months, they can be at th:e place of
employment for no more than two hours.!%

162 See supra note 159 and ace i
123 See inﬁrn Part IV. ompanying text
4 See Dick VAN PaTTEN & PRTER Berk, LauncHinG Your
PLETE STEP-BY-STEP GUIDE 125 (R.R. Donnelly & Sons Co., 199'7();?1;?11[5%"3'[;(]:?«::;1;4351? ;t
im aid for parents who are attempting to start a career in entertainment for their children
n regard to bable_s, the authors emphasize how much easier it is to start when the child is a
ba}lé}; I?Secasu;e babﬁrs are currently in great demand. See id, a
e Sharon Waxman, Infant TV Actors are Cuerworked, Critics Charge:

Presses for Tougher Industry Rules, Wast. Posr, June 6, 1996, at Al (emrgp)vhang:hdﬁia?ggg
ught schedules of production companies lead to more demand) i

66 See CAL. GopE Recs. tit, 8, § 11760 (West 1986), '

(a) Babies who }'nave reached the age of fifteen (15) days but have not reached
the age of six (6) months may be permitted to remain at the place of em-
ployment for a maximum of two (2) hours.

(1) The day’s work shall not exceed twenty (20} minutes and under no
conditions shall the baby be exposed to light of greater than one hun-
dred .(100) foor candlelight intensity for more than thirty (30) seconds
at a time.

(2) When babies between the age of fifteen (15) days and six (6) weeks of
age are employed, a nurse and a studio teacher must be provided for
qach three (3) or fewer babies. When infants from age six (6) weeks to
six (6) months are employed, one (1) nurse and one (1) studio

_ teacher must be provided for each ten (10) or fewer infants.

(b) Mm‘ors who have reached the age of six (6) months but who have not
attained the age of two (2) years may be permitted at the place of employ-
ment for a maximum of four (4) hours. Such four (4) hour period shall
consist of. not more than two (2) hours of work; the balance of the four (4)
hour period shall be rest and recreation.
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Despite the existence of these well-written laws, they are rarely
followed, and the abusive situation concerning infants: has only
worséned.®” The lack of adherence to the laws is evident on some
of the most popular television shows.'® In particular, the top-rated
show E.R. was noted for a serious offense, when the producers al-
legedly used premature one-month old twins to depict a live birth
scene during which they were smothered with cream cheese and
jelly.!8¢ Many professionals in the television and movie' industry
seem to harbor an indifferent attitude toward infants, as exempli-
fied in the report that a production coordinator on the CBS televi-
sion show Chicago Hope tried to sedate a baby in order to portray a
story line concerning an anesthetized infant.'”

There are special concerns for babies in the entertainment in-
dustry because the existing laws are ignored, and because many
producers have found ways to work around them. The “Twins
Game” is one of the most frequently used tactics.'”" Although by
law twins are considered two distinct individuals, the movie busi-
ness utilizes them as one.'”? Originally, twins were hired so that
one baby could substitute for the other when one became fussy or
cranky.!”® Then, the producers began to use the twins to effec-
tively double the time that infants could be on the set, instead of
employing them for interchangeability.'”* Although this is illegal,
producers still frequently engage in these activities, and, as a result,
multiple birth babies are in high demand in the industry.'”

Producers also use methods that enable them to hire babies
that are smaller and younger looking than those at fifteen days old.
When a scene portrays a live birth, it requires a baby with a low

I,

167 Rana Platz-Petersen, a nurse at GBS and a business representative for Local 767 of
Studio First Aid, part of one of the largest unions in the industiy, says, “Since [ came into
the business 22 years ago, it has definitely goten worse . . . I have nurses calling me and
saying ‘The baby’s still here.”” Waxman, supra note 165 at Al.

168 On the television show, Dr. Quinn: Medicine Woman, a nurse noted that one-year-old
twins were brought to work on the show at cight in the morning and did not leave until
nine at night. Sez id. at A2. On a recent movie made for Home Box Office, three-month-
old wiplets were kept on the set for nine hours, when they should have been there for only
two hours. See id. ‘

169 Petersen describes this incident as the most severe of all the others that have been
reported. See id.

170 See id. at A2,

171 See Paul Petersen, “Babies in the Industry, " A Minor Consideralion (visited Sept. 3, 1998)
<http://www.minorcon.org>.

172 See id.

173 See id.

174 See Waxman, supra note 165, at Al (stating that twins and triplets are often working
back-to-back shifts which result in exhaustive days that have lasted up to thirteen hours).

175 See id.

i
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birth weight that resembles a newborn, less than two weeks old,176
The law only requires that the child be fifteen days old as measured
fr.om the actual date of birth, not the due date, so premature ba-
bies who are still underweight can satisfy the requirements needed
for a live birth scene and still be valid employees within the law.!??
Although the law permits this, premature babies face serious
health risks to their lungs, eyes, and immune system, which are not
prepared for such exposure.!”®

Although the laws, their lack of execution, and the disregard
of producers all contribute to the plight of babies in the entertain-
ment industry, it is the parents who deserve most of the blame.!?
Regardless of the laws, there is a far more complex issue at hand
b-ecause parents repeatedly grant permission to the producers to
violate these laws.'®® Parents must be present with their child on
the set,”™ so they know when the laws are being violated, yet quite
frequently, they do not seem to care. Often, parents who allow
their infants to appear in movies or in television are “enamored
with the set.”'® They are fixated on securing their child’s en-

Fertamment career, rather than concerned with the child’s best
interests.1%®

176 Sge Paul Pe;ersen, “The Trouble with Babies, " A Minor Consideration (visited Sept. 3
1998) <hup:/ /www.minorcon.org>. '
177 See id.

"fhe Jaw only recognizes the actual date of birth . . . not the due date. $o an
infant born six weeks premature and still underweight when it passes its fifteen
day birthday neatly satisfies the producer’s requirements for a simulated new-

born. Best of all, the producer can say he has not ‘knowi ’
premature infant. i 7 ovingly employed” a

Id,

178 Children’s rights activists and nurses say that week-old infants, who were born prema-
turely and are still very fragile and susceptible to infection, are commonly used to depict
newborns. See Waxman, supra note 1656, at Al.

.179 See id. at Al (“[Paul] Petersen, nurses and producers say that the fault largely lies
with parent.s, who are seduced by the entertainment business, and casting agencies, which
scour hospitals Tooking for parents of preemies or multiple births.”).

180 Often on sets, when producers need to knowingly violate labor laws, they can find it
easy to do 50 when parents consent to it. Rick Rice, a spokesman for California’s Depart-
ment of Industrial Relations, states, “We've done a lot in terms of enforcement, but the
;m‘:}:stry has tlo come around htlzlre .+ .. There are child labor laws across the board, but it’s

ry complex issue, especially when you usual : i i
T sure,pWhatever,”’P]d, atyAQ, y lly have parents standing there saying,

181 See CaL. CopE REcs. tit. 8, § 11757, “A parent or guardian of a minor under sixteen
(16) years of age must be present with, and accompany, such minor on the set or location
andl be within sight or sound of said minor ar all times.” 7d.

182 Waxman, supra note 165, at A4, Laura Simmons, the nurse on Dr. Quinn: Medicine
Woman, says, “the parents are so enamored with the set that their eyes are not on their
children all day long . . . it’s like Disneyland for them.” fd.

182 Paul Petersen says that many parents complain to him about the way their children
are treated, “such as a mother who said she was instructed to keep her twins up all night so
they would sleep soundly during a scene, then was upset after they were startled awake in
the scene by a loud noise . . . .” Jd. However, he notes that these same parents refuse to
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The abundance of babies in the entertainment industry is also
disturbing because of the harmful effects on an infapt’s health and
well-being.'** The labor laws for infants in California have numer-
ous shortcomings, yet the unfortunate reali.ty is that Cahfor]l:g? is
the only state with any specific laws pertaining to newbor_ns. It
the system is flawed in California; it can only be worse in other
states.'®® Furthermore, after identifying parents as a major compo-
nent of the problem, the only way to curb this corr}tlgtion would be
to place controls on parents as well as employers.

III. Evite CHILD ATHLETES

A.  The Absence of Laws for Elite Child Athletes

While some contract and labor laws have been enacted for
children who pursue careers in the entertainment industry, there
has never been any law in place for child superstar athletes. Gener-
ally, a figure skater, gymnast, or tennis player must tf:ndure up 1tao8
nine hours of training each day, in addition to attending school.
Issues of abuse and exploitation most often arise for young women,
as they excel at their sports at a younger agg.‘s‘-’ While male gym-
nasts and figure skaters can perform at their best when thpy are
grown men, female gymnasts and figure skaters are at the height 9f
their abilities when they are in their teens, usually while they still
have the bodily characteristics of children.’®® While these young

talk to reporters. A mother said to him, “Well if 1 complain, won't that jeopardize the
children’s careers?” Id. Parents of babies in show business lose sight of the risk involved
when they contemplate the money and fame their children could earn and simply allow
their children to be subjected to overexposure and misuse. A parent can sense that a
career in entertainment for their children will certainly pay off if they succeed. It is hard
for a parent to refuse when they might be struggling with money and then someone offers
thousands of dollars for a role using their child. “They are like rabbits on a-night time
highway, bright lights blind them.” Petersen, supra note 176, at 1.

184 See Waxman, supra note 165, at A4,

185 See id. |

186 See id. (interviewing Rick Rice, who states, “there are no otht_ar sptﬂtes that have laws
specifically for childreg;gwléere else can a 15 day old person get a job?”).

187 notes 179-80. _ )

188 g‘:‘; ?\%ﬁfming Edition, World Class Gymnast Dies from Eating Disorders (National Public
Radio broadcast, Aug. 4, 1994) (stating that, alth.ough gymnastics is supposed to be an
after-school sport for children, it can become a nine-hour training marathon per day, in
which a child can leave their home at five in the moming a-nd return alfter, nine at n1g}1t);

189 See Ryan, supra note 13, at 7, 9 (“*Women’s gymnastics’ and "ladies’ figure skating
are misnomers today. Once the athletes become women, th_e1r elite careers w1;her C
female champions are usually fourteen to seventeen years old in gymnastics and sixteen to

enties in figure skating.”). )

ealrglg t;port.swﬁter g(Elhristine Bg;'ezman, who is often vi!:wed as an expert in the probletf;l;
confronted by young gymnasts and figure skaters, discusses the significance of a chi 4
maintaining a small stature and states, “When you look at the sports of gymnastics %1];1]
figure skating especially, to do the tricks, whether 1t'§ the triple selchow or the incredible
tumbling pass in gymnastics, you've got to have that tiny body. Sc whereas a young man in
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women openly revel in the glory of their sport, especially when they
make it to the Olympics, in recent years, much attention has been
focused on the rigors and hardships involved in reaching that
point.'¥!

There is currently no labor legislation available to regulate the
activities of elite child athletes.’®2 The Fair Labor Standards Act
prohibits the employment of children under the age of sixteen;
however athletes are not viewed as employees because they do not
officially receive payinent for their efforts.'*® The government in-
tends for the regulation of athletes to be maintained by sports’ in-
dividual governing bodies, yet none of these governing bodies
provide protection of child athletes from exploitation and physical
abuse.’™ These organizations do not address the personal health
and well:being of the athletes, and they ignore the prominent issue
of overtraining, thus leaving the training regimens of children to
the discretion of the coaches and parents.'%

Despite the extensive labor involved in becoming an elite

figure skating or gymmnastics can be in his prime in his 20s, a girl, by [and] large is over the
hill in her 20s.” Good Moming America: Child Stars in Sports, Child Millionaires ofien. Breaduwin-
ner for Family (ABC television broadcast, Oct. 25, 1998) [hereinafter Good Morning America).
The physical shape of the body is also very important to achieving excellence in gymnastics
and figure skating. The womanly curves and weight gain associated with female puberty
can be detrimental to a child’s career. “[T1he physical skills have become so demanding
that only a body shaped like a missile~—in other words, a body shaped like a boy's—can
excel. Breasts and hips slow the spins, lower the leaps and disrupt the clean, lean body
lines that judges reward.” Rvan, supra note 13, at 7.

19l Elite women's gymnastics is a sport clouded with concerns of child abuse and ex-
géoitatioSn. See Philip Hersh, Childhood Lost: Olympic Gymnast Sues Parenis, Cur, Tris., Oct,

, 1998, at 1.

192 See Rachelle Propson, Note, A Call Jor Statulory Regulation of Elite Child Athletes, 41
Wavne L. Rev, 1773, 1782 (1995); Rvan, supranote 13, at 12 {emphasizing that “no laws, no
agencies, put limits on the number of hours a child can train or the methods a coach can
use.™).

193 See Fair Labor Standards Act, 29 U.8.C, § 208(1); Propson, supra note 192, ar 1782,
Despite the many endorsements and commercial offers often granted to child athletes, the
law still views them only as athletes, rather than employees, because they receive no official
compensation for their services, See id.

194 These governing bodies, including the United States Figure Skating Association and
the United States Gymnastics Federation, do enact some regulations; however, they are
most involved with setting technical and administrative rules for membership, eligibility,
compeltition, and testing. See Propson, supra note 192, at 1782,

195 See id. In addition to not actually making these vital regulations for child athletes,
the sports governing bodies lack the power to enforce laws that will lead to the revocation
of a coach or athlete’s membership,

The sports’ nattonal governing bodies, for their part, are mostly impotent.
They uy to do well by the athletes, but they, too, often lose their way in a tangle
of ambition and politics. They're like small-town governments: personal, des-
potic, paternalistic and absolutely without teeth. The federations do not have
the power that the commissioners’ offices in professional baseball, football and
basketball do. They cannot revoke a coach’s or an athlete’s membership for
anything less than criminal activity,
See Ryan, supra note 13, at 11.
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child athlete, there is “no safety net”'*® to protect these children,
aside from the judgment of their parents, who often stand idly by
and allow abusive practices to occur.’® Many parents of child ath-
letes choose to allow their children to live with a coach and train
excessively.!®® Parents are also privy to the fact that their child may
“pop handfuls of painkillers” daily in order to numb their aching
muscles.’® Parents, just like their children and their children’s
coaches, can be blinded by the prospect of a future payoff of
money and celebrity status.?*® Elite child athletes are in desperate
need of laws to regulate their excessive labor, and like child enter-
tainers, there is a need for laws that will encompass the fact that
parents often push:their children too far.*’!

B. Superstar Athletes and Their Parents: Current Trends of Abuse

When a young child decides to pursue a career as an elite ath-
lete, he or she will likely face the loss of a normal, healthy child-
hood. Child athletes train incessantly and forgo a daily education
and social life.2°2 It would seem that the only children who would
choose a life of extreme athleticism are those so devoted to their
sport that they are willing to make these sacrifices. However, many
children have not necessarily selected this route for themselves—
their parents have chosen it for them.**?

Dominique Moceanu, who also faced the dilemma of parental
abuse of her earnings, has voiced her complaints about the lifestyle

P

196 74,

197 See id.

198 Frequently, parents will claim that children should be allowed to tollow extraordi-
nary paths to realize their potential. “They argue that a child’s wants are no less important
than an adult’s and thus she should not be denied her dreams just because she is still a
child.” fd. at 12.

199 4 at 39. Taking care of their aches and pains are part of every gymnast's daily
routine. Most gymnasts take at least a handful of painkillers before every training session
and competition. See id.

200 The payoff in money and fame for elite child athletes is more apparent to parents
than ever, driving parents and children to go to extremes to reach these lofty goals. See id.
at 14,

201 Due to the lack of existing legislation and 'the ease by which it can be violated, it is
clear that a child is “subject to the unchallenged judgiment of his parents.” Martis, supra
note 121, at 31.

202 Sge Propson, supra note 192, at 1773; see also Rvan, supra note 13, at 7 (explaining
that, in the Eastern Furopean system, children were involuntarily taken from their homes
and put in state-supported training facilities). The sport of gymnastics in the United States
now features an Fast German and Russian twist, as young children are leaving home at a
young age to train arduously to excel at a sport. Se¢ Good Morning America, supra note 189,

203 Ryan compares this choice to the old Eastern European system, in which the govern-
ment mandated that certain children would be taken from their homes and forced to
participate in gymmnastics. Se¢ Rvan, supra note 13. In the United States, it has historically
b;en the parents who make the choice to send their children away for better training. See
id.
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she has led since she was a young child®* At the age of six
months, Dominique enjoyed swinging from a clothesline, and at
the age of three, she began gymnastics lessons:2°> At a very young
age, Moceanu'’s father was already trying to enroll her in the gym
of Bela Karolyi, the infamous Romanian coach who trains champi-
ons, yet is accused of abusive practices.?”® Moceanu succeeded in
entering his gym at age ten, and then, when she was fourteen, she
and her teammates won the gold medal at the 1996 Olympics.2"?
Moceanu has spoken of how much she missed due to her rigorous
schedule,®® and how she wished that she was able to spend more
time with her friends and less time in the gym.**®® She complains
that all of her experiences and' conversations with her parents re-
volved around issues concerning her career.?’® Her father even ad-
mits that he lamented the gymnastics career that he never had, and
that he vowed that his first child would be a gymnast.2'’ Domi-
nique’s upbringing exemplifies that she was never given a choice in
deciding her life’s direction. |
Once parents involve their children in an elite sport, they may
find it difficult to separate themselves from the competition and
not lose their perspective.®'* Parents of athletes have been notori-
ous for forcing their children to compete despite sickness, or be-
coming upset with them for performing less than perfectly.?'®

204 .See Daugherty, supra note 1, at D1; Killion, supra note 4, at C5; Langton, supra note 1,
at 28 ("When I went to compete when I was young I was always in fear because T would get
yelled at by my father. . . . I never had a childhood.” (quoting Moceanu}). Id.

205 Before she could even walk, Moceanu’s father encouraged her to swing from a gar-
den clothesline. See Langton, supra note 1, at 28,

206 When Dumitru Moceanu noticed Dominique’s abilities as a toddler, he immediately
called Bela Rarolyi, whe was an old friend, to see if he would train Moceanu. Karolyi
refused to see Dominique until she was at least ten. See id. Karolyi rose to fame as the
coach of the 1976 Romanian gymnastics team, which included Nadia Comaneci. In 1981
he arrived in the United States and immedjately transformed the sport in this country o
resemble the system in East European countries. He insists that his gymnasts live near his
gym, remain very ¥hm and petite, and they consistently compete with varying injuries and
severe dcterm}natlon. He has also reportedly been abusive physically and mentally, by
pushing the girls around and chiding them with insults concerning their weight and per-
formance. Despite the apparent harshness of Karolyi’s regime, gymnastics in the United
States has thrived and achieved more success. His coaching antics have become popular
because of this success, and many coaches have adopted his style. See Rvan, supra note 18,
at 197-205.

207 See Langton, supra note 1, at 28,

208 See 4d.

209 See Hersh, supra note 191, at 1,

210 See Killion, supra note 4, at C5.

211 Dymitru Moceanu admits that he made a commitment to himself that his first child
would be a gymnast, and Camelia, Dominique’s mother, knew of Dumitru's plan before
they were even married. See Langton, supra note 1, at 28,

212 Parents speak of how “swept away” they become from the competitiveness, ambition,
and “insanity” associated with elite athletics. See Rvan, supra note 13, at 146.

213 Carrol Stack, mother of Chelle Stack, who competed on the 1988 Olympics gymnas-
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Eightyear-old figure skater Holly Bragg began skating as a toddler
because her father had decided that if he ever had a daughter, she
would become a champion figure skater.?'* He was so obsessed
with her career that after he and his wife separated, he and* Holly
were homeless because he spent all of their money on ice skating
lessons and rink time.?’® Amy Jackson, an aspiring gymnast who
appeared to be on the verge of championship success, eventually
sabotaged her own career because she could not handle the pres-
sure to win that her father inflicted on her.?'®

Tennis is another sport where domineering parents have been
known to interfere in their children’s careers. Jennifer Capriati
was a highly-publicized and promising young tennis prodigy when
she turned professional at the age of thirteen, and she was the
youngest player ever to be seeded at Wimbledon.?'” Capriati- won
the Olympic gold medal in 1992, but less than two years later she
was charged with possession of marijuana and entered a court-ad-
ministered drug rehabilitation program.*'® The blame for
Capriati’s downfall has consistently been placed on one person—
Stefano Capriati, her father.?'® As a child, Capriati was program-
med and pushed by him to become a tennis star.*** Unlike in gym-
nastics and figure skating, where young girls are encouraged to
peak early in their career, tennis players can compete profession-
ally at a later age. This is beneficial for young athletes because it
enables them to reach the maturity and competence levels neces-
sary to handle the pressure.**! However, Capriati’s father insisted
she become a professional at an early age, which was detrimental to

tics team, remembers forcing Chelle to perform under extreme conditions. She withheld
flu medication because it interfered with her training, and even sent her daughter to com-
pete in a meet with a high fever. Stack also recalls informing Chelle that she was “humili-
ated” when she did not excel, and that she bribed and even spanked her daughter to force
her to practice. See id. at 153,

214 See id. at 141,

215 See id,

216 Bill Jackson, Amy’s father, admits he was a domineering stage father. He would offer
no congratulations if Amy took second place, and she entirely consumed her father’s atten-
tion. He often subjected her to intense training at home after her practices, by forcing her
to do pushups and handstands to increase her sirength and dexterity. See id at 163.

217 See William C, Rhoden, Surviving the Push to Stardom, EMERGE, Oct. 31, 1995, at 72.

218 At age 17, Capriati reached the peak of her career when she won the gold medal in
the 1992 Olympics. Her downfall began in 1993, when she was arrested for shoplifting. In
1994 she was arrested for possession of marijuana. See id. Despite two small comebacks,
Capriati has never returned to the level of tennis play she reached at a young age. See
Father Dear Father: Tennis Dads Who Did Bad, Guarpian, Jan, 16, 1998, at 9.

219 See id. (describing how Stefano Capriati controlled his daughter's career).

220 See id.

221 See Al Picker, Time to Learn from Capriati’s Collapsed Career, STAR LEDGER {Newark,
N.J.), Aug. 24, 1995 (interviewing Jana Novotna, the number four ranked woman tennis
player in the world who discusses the need for a young tennis player to mature and develop
before competing professionally).

e
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the growth of her personality and character.?”? Her father also
pushed her to be a professional player for the monetary payoff. He
signed contracts with many sponsors in order to make her a mil-
lionaire before she even played in one professional tournament.??*
By the time she began to excel in tennis, Capriati was not winning
for herself anymore, but for her father.*®* The psychological ef-
fects clearly overwhelmed her, leading her into a personal abyss.

Other tennis players achieved fame as a result of the aggressive
and abusive actions of their fathers. Mary Pierce, who is currently
ranked seventh in the world, was forced to have her father banned
from the WTA Tour in June of 1993.2%° Like Stefano Capriati,
Mary Pierce’s father started training his daughter at a very young
age, and he was mentally and physically abusive from the start.226
Although he is now coaching another young tennis player and is
allowed at WTA tournaments, Mary refuses to have any sort of rela-
tionship with him.?*”

Another famous tennis father is Richard Williams, the parent
of two tennis prodigies, Venus and Serena. He often boasts that he
is more of a celebrity than some players and that he started both of
his daughters in tennis from early childhood.??® Even when Serena
won the U.S. Open in 1999, it was in the shadow of her father’s
prediction boasting that his two daughters would play each other
in the final match.?®®

222 Capriati seemed to lack the maturity to withstand the pressure of being a worldwide
celebrity and in the limelight. See id,

223 Stefano Capriati and his wife, Denise, Jennifer’s mother, devoted their entire lives to
Jennifer’s career. They made Jennifer and themselves millionaires before she hit a ball in
a professional competition, and it was clear they saw Jennifer as a meal ticket. She was
carrying a burden to help her family achieve extraordinary wealth. See Father Dear Father,
supra note 218, at 9, ’

224 See Picker, sufra note 221.

223 See Pushy Parents: Dads Who have Played a Central Role in Their Children’s Careers, GUARD-
1aN, July 17, 1998, ac 4.

226 Jimmy Pierce would slap Mary for losing matches and performing poorly in practice.
See id. Pierce was even known to scream obscenities at Mary and her opponents during
tournaments. See Father Dear Father, supra note 218, at 9 {quoting Mary Pierce, who stated,
“Dad would slap me after I-lost a match, or sometimes if 1 had a bad practice”). Id.

227 See Pierce’s Controversial Father Returns to U.S. Open, AGENCE FRANCE-PRESSE, Sept. 2,
1998, available at WL16590830 (reporting on the major news stories occurring at the
French Open in 1998).

228 See Judy Goldstein, Tennis Notebook, Lucic’s Tale of Abuse Raises Some Familiar Concerns
Jfor WIA, Houston CHRON., Sept. 13, 1998, at Sports 2 (describing how Williams was bom-
barded by fans at the U.S. Open in 1998). Thus far, Williams has not been accused of any
wrongdoing, but he is known for showboating and trying to upstage his daughters. See id.

229 See Shaun Powell, “While Serena Williams Just Stood there Dazed, Not Knowing how to Cele-
brate a US. Open Victory,” NEwspay, Sept. 12, 1999, at C2, “This was also the final confirma-
tion for the father, who brought his daughters along slowly and went against conventional
thinking in tennis to do it his way . . . [r]aised on a balanced diet of tennis, education and
religion . . . ‘So far, everything I said has come true,’ said the proud papa.” Id.
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The problem of overbearing parents in ‘tennis has proven to
be a common nuisance. As Billie Jean King has stated, “I wish
there was a psychologist around who would do a study on parent-
daughter relationships in tennis . , . [1]t's incredible. It is scary. 1
think it’s always been a problem.”**

In these elite sports, parents have served as a motivating, influ-
ential, yet often dictatorial-factor.*® The need for atalented child
to achieve celebrity and money has become an addiction for many
parents, which produces extremely harmful physical and psycho-
logical effects on their children.®* The idealism and allure of ex-
cellence in sports is stronger than ever, due to the fame and
fortune associated with 1t.%** The creation of explicit and uniform
laws pertaining to child athletes would control commanding par-
ents and enable children to make their own decisions regarding
their careers.>®® Perhaps these children could then grow up in
healthier, more suitable environments, as opposed to the ice rink,
gym, or tennis court.

IV. LecisLATIVE ProPoOsAL

Despite the apparent novelty of the idea to thoroughly regu-
late parents of children in the entertainment and sports industries,
regulating parents i$ not a new concept—most states currently
have other laws in place that oversee the behavior of parents. The
most popular and longstanding of these laws is the compulsory
school attendance policy for minor children.®* Under the com-
pulsory attendance statutes of most states, parents or guardians are
responsible for ensuring that their children attend school.**®

230 (Goldstein, supra note 228, at 32,

231 See Pushy Parents, supra note 225, at 4 (describing many parents who have been influ-
ential and sometimes detrimental to a child prodigy’s life, including Jimmy Pierce, Mary’s
father, and Tiger Woods’ father, Earl).

232 §ee Rhoden, sypra note 217, at 72 (“Sports for so many has become a drug to be
consumed and it is routinely addiction forming.”).

233 See id.

234 See id.

235 Sep, ¢.g., ALa. Cope § 16-28-3 (1999); CaL. Epuc. Cope § 48980 (West 2000); CoLo.
Rev. Stat, Ann, § 22-33-107 (Wese 1999); Fra. Stat. Anm. § 232,09 (West 1999); Ga. Cone
AnN. § 20-2-690.1 (1999); ILL. CoMp. STAT. ANN. § 5/26-10 (West 1999); Mp. CopE ANN.
Epuc. § 7-801 (1997); Mass. GEN, ANN. Laws ch. 76, § 1 (West 1999); MinN. STAT. ANN,
§ 120A.22 (West 1999); N.Y. Epuc. Law § 3210 (McKinney 1999); N.C. Gen. Stat. § 115G
378 (1997); Onio Rev. Cope Ann. § 3321.38 (West 1999); Pa. StaT. Ann. tit. 24, § 13-1333
(West 2000); Tex. Epuc. CopE AnN. § 25.085 (West 1999).

236 Seg, e.g, Ara. Cope § 16-28-2.1 (“Parents shall be held accountable . . . for the failure
of the child who is of compulsory attendance age to attend either public, private or church-
school.”); Cai. Ebuc, Cobe § 48454 (stating that any parent or guardian who fails to com-
ply with attendance requirements will be punished by fine and imprisonment); CoLo. Rev.
StaT. AN, § 22-33-107 (stating that parents will be-investigated for causes of nonattend-
ance); FLa. STaT. AnN. § 232.09 (stating that every parent and legal guardian of a child
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In addition, states often provide laws that direct parents re-
garding the safety of their children: Some examples include laws
regulating firearms, alcohol, and automobiles.?*” Considering that
many states have executed laws requiring that children attend
school regularly and not be exposed to harm, it is difficult to un-
derstand why so many states ignore the-issue of regulation for child
entertainers and athletes.?*® These children are certainly not at-

tending school to the same extent as other children, and the pur-

suit .of a career while still a minor can clearly harm the health and
well-being of a child.**® Furthermore, the enaction of compulsory
attendance laws demonstrates that the concept of regulating par-
ents is acceptable to nearly every state in the United States. It
should not seem illogical to regulate parents of, children in the en-
tertainment industry, especially considering how disruptive a ca-
reer as an actor or athlete can be to a child’s life.

Standardized laws regarding child entertainers and athletes in
the United States are now necessary. This legislation should be
embodied in federal legislation under the Fair Labor Standards
Act,** or in a Model Code to be adopted by the states.?*' It is vital
for every state to have similar laws in order to universally protect

-

within the compulsory attendance age is responsible for the child’s school attendance and
that “ahsence of a child from school is prima facie evidence of a violation of this section™);
Ga. Cope Ann. § 20-2-690.1 (providing that parents who violate this law will be guilty of a
misdemeanor); ILL. CoMp. STaT. ANN.“§ 5/26-10; Mp. Cope AnN. Epuc. § 7-301 (1997);
Mass. GeN. ANn. Laws ch. 76, § 2 (West 1999); MinnN. STaT. Ann, § 120A.22 (“The parent
of a child is primarily responsible for assuring that the child acquires knowledge and skills
that are essential for effective citizenship.”); N.Y. Epuc. Law § 3212 (describing the duties
of parents upon sending children to school and their penaliies for not doing so); N.C.
Gen. Stat. § 115C-378 ("Every parent, guardian or other person . . . having charge or
control'of a child between the ages of seven and 16 years shall cause such child to attend
school continuously for a period equal to the time which the public school to which the
child is assigned shall be in session.”); On1o Rev, CODE Ann. § 3321.38 (stating that each
parent who violates the law shall be subject to fine and possible prosecution and convic-
tion); Pa. STAT. Ann. tit. 24, § 13-1383; Tex. Epuc. Cope Ann. §25.093 (stating that paren-
tal or guardian violation of the code results in the filing of a complaint with the county
court and is a misdemeanor).

237 See, e.g., CaL. PENAL Cobe § 12101 .(West 2000) (providing that, if a child is found
illegally. in possession of a firearm, a parent or guardian may be required to participate in
educational classes on parenting); INp. Cope ANN. § 7.1-5-7-9 (West 1999) (stating that it is
an infraction for a parent or guardian to take a child into a bar, tavern, or other place
where alcoholic beverages are sold); Pa. STaT. AnN. tit, 75, § 4581 (stating that a parent or
guardian must place a child between the age of four and eighteen in a seatbelt).

238 See supra notes 128-29 and accompanying text.

239 See Martis, supra note 121, at 36.

240 29 1J.8.C. §§ 201219 (1998). The Fair Labor Standards Act would be the proper
forum for further legistation for child athletes and performers because it encompasses the
whole country, and it has been the dominant national law aimed at protecting children
from excessive labor. Sge Propson, supra note 192, at 1805.

241 See Staenberg & Stuart, suprg note 12, at 30 (proposing a Model Code to be adopted
by every state so that each state can address the protection and welfare of its children, even
when they are successful and earning great sums of money).
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children in sports and entertainment.*** Uniform laws are needed
because the centers for movie and television production are no
longer located only in California and New York, and training cen-
ters for elite athletes are not concentrated in specific areas.**® The
purpose of the legislation would be threefold: to comprehensively
safeguard children’s earnings, to set stringent and uniform labor
requirements, and to finally recognize the need for regulation of
child athletes.

To stop parents from treating their child’s earnings as their
own, all states should adhere to a law resembling California’s
amendment to Coogan’s Law. By either requiring court approval
of all contracts or statutorily requiring a set-aside provision for all
contracts, a percentage of the money would be guaranteed to be
put in a trust fund or savings plan for the children.*** In addition,
there should be a fixed percentage standard used to determine the
amount of money that should be set aside, based on the duration
of the contract and the sim of money involved.*** In order to en-
sure that those parents who have invested large amounts of money
in their children do receive some benefits for their expenses, there
could be specific funds taken-out of a-child’s earnings and allotted
to the parents.**® A parental compensation provision would ensure
that parents would be unable to demand reimbursement from
their children for the personal monies that they spent on support,
training, and contract expenses—such expenses would be automat-
ically reimbursed, "

Due to the inconsistencies in child labor laws throughout the

242 Sge id.; E-mail from Paul Petersen, President, A Minor Consideration (Feb., 23, 1999)
(describing the need to “even the playing field across the board from Maine to California”)
(on file with the Cardozo Arts & Entertainment Law Journal) [hereinafter Petersen, E-mail of
Feb. 23, 1999].

243 The business of Hollywood has changed considerably over the past sixty years since
the laws in California were enacted. At that time, the film industry was concentrated in
California. Currently, the industry has expanded all over the country, beyond the scope of
the original laws. See Telephone Interview with Alan Simon, supra note 17; see also Propson,
supra note 192, at 1802 (discussing the need for federal, rather than state, legislation re-
garding athletes because sports are not dependent on particular locations).

244" Spe Car. Fam. Copk § 6750-6753; see also Curry, supra note 8, at 98; Martis, supra note
121, at 28; Munro, supra note 21, at 569.

245 §ep Curry, supra note 8, at 98 (stating that the purpose of court approval would be 10
set aside a percentage of earnings in trust or savings plans}; Martis, supre note 121, at 29;
Munro, supra note 21, at 569 (providing that the trust fund or savings plan should consist
of no less than 25% of the child’s earnings).

246 “The best way to protect the child’s interest in his or her earnings would be to en-
dorse a straight net going to the parents. If taxes, support, training and contract related
expenses are covered first, the parents should not have a claim on any of the child’s addi-
tional earnings.” Martis, supra note 121, at 49; se¢ also Staenberg & Stuart, supra note 12, at
31 (“[Plarents would be compensated for their time and effort, but could not be unjustly
enriched at their child’s expense by squandering their child’s earnings.”).
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Unit_ed States, the uniformity of this proposed legislation would
provide a great benefit to children. The best way to monitor and
keep track of child laborers would be to continue operating under
the work permit system,?” yet with far more rigid requirements.248
PCI."IIlitS should be issued by local departments of labor, should re-
quire physical examinations similar to those that were imple-
mented in the 1950s, and should be renewable every six months,?4°
Mgre importantly, the child should be required to participate in a
brief, yet thorough interview, which would serve as a basic psycho-
logical evaluation and allow the child to articulate his or her rea-
sons for wanting to be employed.?® The idea behind interviewing
Fhe child is to illustrate whether the child is well-suited for a career
in ent.ertainment. If a child is extremely shy and introverted, the
interview would show that he or she might not want to choose to
forego a normal education and childhood in favor of working in
the entertainment industry or a sport. This assessment would deter
overbearing parents from compelling their children to pursue a
career that could be physically or psychologically detrimental. For
very young children, including infants, the parents should partici-
pate in the cursory interview to ensure their proper intentions and
to inform them of the possible inherent risks.

.Labor laws should also hold education in a higher regard. In
addition to the physical and psychological examinations, the
child’s school should also be required to verify that the child has at
least a “C” average, and the school should only allow permit re-
newal if this average is maintained.?”' Education should also be
mandatory, and studio teachers should be present on every set in
every state to report any questionable incidents.?®2 As in Califor-
nia, the laws should set specific limitations on hours for children,
Incorporating strict rules for newborns that are gradually ex-
panded as children grow older.2>?

_ In regard to child athletes, the most important step is subject-
ing them to the same laws as child entertainers: however, specific

247 The work permit system should resemble the procedure in place in the state of Cali-
fornia. See supra notes 110-14 and accompanying text

248 Sep Petersen, E-mail of Feb, 23, 1999, supra note 242.

#49 See supra note. 138 and accompanying text.

250 See Staenberg & Stuart, supra note 12, at 30 (asserting that emotional and psychologi-
cal counseling should be addressed in a proposed Model Code}.

2?1 See Petersen, E-mail of Feb. 23, 1999, supra note 242,

252 Petersen’s theory of mandatory education would require that the child attend school
at least three hours a day, which has proven adequate for maintenance of a “C” average. In
addition, he is against the idea of home schooling, because this type of education is a
frequent outlet for abuse. See id.

255 Sep id.
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stipulations would have to be incorporated to account for their
atypical lifestyles.®* Like the children in the entertainment indus-
try, when elite child athletes wish to dedicate themselves to their
sport to the point of competing nationally and hiring a coach for
intensive training, the children should submit to the same permit
process as child entertainers. The children should also be subject
to time restrictions®>® and have a third-party protector, resembling
the studio teacher, who has nutrition and training expertise and
who would be available at centers where elite child athletes train.**®
When elite child athletes sign any contracts for endorsements,
competitions, and appearances, the contracts should be subject to
court approval, conditioned upon:a protected savings plan or trust
fund.

CONCLUSION

Despite the risks and challenges involved when children pur-
sue careers in entertainment and sports, children have heen and
will.continue to be a fundamental part of these industries. When a
child decides to actively pursue and develop a career as an actor or
athlete, the parental role is a vital, if not deciding, factor in making
such a choice. Children belong to their parents, and the law,
within reason, depends on parental supervision “colored with love
and genuine sensitivity” to the needs of a child.**” Unfortunately,

254 Spe Rvan, supra note 13, at 15 (“But since those charged with protecting young ath-
letes so often fail in their responsibility, it is time the government drops the fantasy that
certain sports are merely games and takes a hard look at legislation aimed at protecting
elite child athletes.”).

255 Petersen suggests restrictions such as no more than six consecutive days of training,
travel or competition when there is a competition scheduled in the same week, and no
more than five days when there are no competitions scheduled: He also groups athletes
and entertainers together under the proposition that a log should be kept to keep track of
the actual hours put in by the child, which should never exceed the federal standard of 48
total work and school hours for minors under fourteen in a given week, This restriction
could be relaxed as the child gets older. Sez Petersen, E-mail of.Feb. 23, 1999, supre note
242, Propson also believes hour restrictions are necessary for the regulation of elite child
athletes, and notes that if the NCAA.can enforce regulations for college athletes, then
younger children should certainly be subject to similar, if not more strict, hourly rules. See
Propson, supra note 192, at 1802.

256 A person available at training centers would benefit a child athlete with guidance
and protection and would be completely uninvolved with his or her career. Considering
that parents often send their children away for training, they are often unaware and igno-
rant of the continuous harm that can occur. A disinterested third party who acts as a
studio teacher would provide the appropriate regulation and enforcement. See Propson,
supra note 192, at 1805.

257 E-mail from Paul Petersen, President, A Minor Consideration (Jan. 6, 1999) (on file
with the Cardozo Arts & Entertainment Law Journal). “There are no rules . . . and the ancient
dependency on parental supervision colored with love and genuine sensitivity to the needs
of that most precious gift, a child, is demonstrably lacking.” fd.
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in the entertainment and sports industries, parents do not always
act with the best interests of their children in mind.

The best solution would be a national legislative plan preserv-
g both the welfare and earnings of children in entertainment
and sports. Children engaged in entertainment and elite athletics
may seem to be well-rounded, successful, and prosperous on the
surface, as they achieve fame and wealth, but many of them are in
dire need of help to manage their financial affairs and livelihood.
Once enacted, this standardized legislation could finally provide
child celebrities with a shield from interference by overbearing and
greedy parents with their earnings, careers, and aspirations.
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