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[. INTRODUCTION

As the National Information Infrastructure (NII} rapidly con-
tinues to take shape, revolutionizing the means and modes of mass
communication in the United States, there arises the growing need
to explore the future of social interactions through this media.
Will the NII live up to the vision of its proponents and meet the
Jeffersonian ideal of promoting individual freedom and diversity?'
Or, will the NII perpetuate the bottleneck of broadcasters and pub-
lishers that exist in the current centralized structures??

A variety of factors including the structure of the network, the
means of governmental regulation, and the scope of property
rights asserted over on-line uses of information, will play a key role
in determining the future of social dialogue and the individual’s

1 The view that digital technology has a social and political significance is shared by
commentators from various disciplines.

In political science, see ITHIEL pE SoLa Pool, TECHNOLGGIES OF FREEDOM, ON FREE
SpeECH IN AN ELEcTRONIC ACE (1983); see also ITHIFL DE SoLa Poor, TECHNOLOCGIES WITH-
ouT BoUNDARIES, ON TELECOMMUNICATIONS IN A GLOBAL Ace (1990) (pointing to five as-
pects of electronic communication that are likely to change society: overcoming the
barrier of distance in communication, convergence of speech text and pictures in a single
form of representation, the growing share of information handling in all of human activi-
ties, the convergence of computing and communicating, and the reversal of the media
revolution); Mitchell Kapor, Where Is the Digital Highway Really Heading? The Case for a Jeffer-
sonian Information Policy, WIRED, July/Aug. 1993, ar 53 (arguing that the question of
whether the information infrastructure will end up promoting openness, freedom, and
diversity, depends on a political decision of who controls the switches).

In literature and social theory, see GRORGE P. LANDOW, HYPERTEXT, THE CONVERGENCE
OF CONTEMPORARY CRITICAL THEORY AND TECHNOLOGY (1992); RichARD A, Lannam, THE
ELECTRONIGC WoRD: DEMOGRAGY, TECHNOLOGY AND THE ARTs (1993) (electronic text has
potentially democratizing effect); see alse Andrew Gillespie & Kevin Robins, Geographical
Inequalities: The Spatial Bias of the New Communication Technologies, in THE INFORMATION GAR:
How CoMPUTERS AND OTHER NEw CoMMUNICATION TECHNO1L.OGIES AFFECT THE SociaL Dis-
TRIBUTION OF Powkr 7 (Marsha Siefert et al. eds., 1990) {arguing that there is a reciprocal
relationship between digital communication and social processes); Graham Murdoc & Pe-
ter Golding, Information Poverty and FPolitical Inequaltty, Citizenskip in the Age of Privatized Com-
munication, in THE INFORMATION Gap: How COMPUTERS AND OTHER NEW COMMUNICATION
TECHNOLOGIES AFFECT THE SociAL DistTrisuTion oF Power 180 (Marsha Siefert et al. eds.
1990) (technology as a facilitator of citizenship).

Several legal scholars also focused on those issues. Sez Pamela Samuelson, Digital Me-
dia and the Changing Face of Intellectual Property Law, 16 Rurcers CompuTER & Tron. L], 323
(1990) [hereinafter Samuelson, Digital Medial; Ann WELLS Branscoms, WHO Owns INFOR-
MaTION? FROM Privacy To PuBLic Access (1994); Margaret Chon, Postmodern “Progress”™
Reconsidering The Copyright and Patent Power, 43 DEPauL L. Rev. 97, 128-32 (1993).

2 Ser infra notes 293-308 and accompanying text.
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ability to freely exchange and access information on the NII. Copy-
right law may shape the relationships between the differentsocial® —% ==+ 4 -
agents involved in on-line exchanges, as it provides individuals with
the legal power to control the dissemination of proprietary
information.?

Two recent district court cases* illustrate how the restrictive
mandates of current copyright law prevent bulletin boards systems
(BBS) from becoming forums for social interaction.® Both cases
found operators of BBSs liable under copyright law for infringing
materials posted on their systems.® In Playboy Enterprises Inc. v.
Frena,” the plaintiff, Playboy magazine, argued that a BBS operator
who - posted photographs originally published in its magazine in-
fringed the copyright in those pictures. The court apparently
agreed and held that making Playboy magazine photos available on
a BBS constituted copyright infringement.® Several months later,
in Sega Enterprises Ltd. v. Maphia,® a district court in California
found a BBS operator liable as a contributory infringer for the
uploading and downloading of video-game software by its
subscribers.!?

2 For a Hohfeldian analysis of copyright, see Wendy J. Gordon, An Inquiry into the Mer-
its of Copyright: The Challenges of Consistency, Consent and Encouragement Theory, 41 Stan, L,
Rev. 1343 (1989) (discussing the various components of the copyright package—privi-
leges, powers, and rights—and their distinct economic functions).

4 Playboy Enters., Inc. v. Frena, 839 F. Supp. 1552 (M.D. Fla. 1993); Sega Enters. Ltd.
v. Maphia, 857 F. Supp. 679 (N.D. Cal. 1994). ’

5 A bulletin board systemn is an on-line service that allows users to exchange messages,
texts, compuler programs, photographs, music, and other forms of information by upload-
ing materials from the user's computer to the system and by downloading materials from
the BBS 1o his own computer. Se¢ also CAROLYN WATTERS, DICTIONARY OF INFORMATION
Science anp TecHnorocy (1992) (“Bulletin Board—a variation of electronic mail in which
all of the messages are sent o a common receiver (i.e., the bulletin board). The users of
the system then have access to all of the messages of the bulletin board. Bulletin boards
may be subject specific and may be associated with regular electronic mail and/or news
service.”). For a slightly different definition see DONALD SPENCER, WEBSTER NEw WORLD
DicTionary oF CompuTER TeErMS (1992).

BBSs are accessible to subscribers (free or for a fee} through telephone lines and
modems, or through public data networks, such as Tymnet or the Internet. Simply put,
the Internet is “[a]n interconnected group of networks, in which each supports communi-
cations among its own members.” Id. It started cut as an effort 1o connect the U.S, Defense
Department network (ARPAnet) and various other networks. For an overview of the In-
lernet’s past and present history see Ep KroL, THE WHOLE INTERNET User’s Gumbt, (2d ed.
1994). BBSs may run on personal computers connected by modem to a telephone line, or
through the Internet, such as a BBS operated on USENET. BBSs running on Information
Services such' as CompuServe are often called Forums. Se¢ THE NEw HACKER'S DIGTIONARY
(1991) (“Any discussion group accessible through a dial-in BBS, a mailing list, or a news-
group. A forum functions much like a bulletin board; users submit posting for all to read
and discussion ensues.”).

S Playbay, 839 F. Supp. at 1559; Sega, 857 F. Supp. at 679

7 839 F. Supp. at 1552.

8 Id at 1559,

9 857 F. Supp. at 679.

10 74 at 686.
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The outcome of these cases may determine the future of on-
line information services.”! This article argues that imposing liabil-
ity on BBS operators hinders rather than promotes the potential of
digital technology as a- genuinely democratic medium. In fact,
such liability likely will restrict the free flow of information by en-
couraging a more centralized control over content. This will occur
either through operators monitoring exchanges among subscrib-
ers, or by producing information only from managed sites. To im-
pose liability on BBS operators thus limits individual participation
in social dialogue, and tends to perpetuate the existing structures
of power on the NIIL

Both Playboy and Sega demonstrate the disadvantages of using
current copyright law to administer rights in a digitized environ-
ment. While current debates over the legal definition of copyright
on the information superhighway acknowledge the need to update
and reform copyright principles, commentators fail to focus on the
changing power relations and the effects copyright law has on the
new opportunities for social dialogue.' A report recently released
by the Working Group on Intellectual Property of Information In-

! A class action based on similar claims was recently filed by the Frank Music Corp., a
New York-based music publisher, on behalf of 140 other music publishers, represented by
the Harry Fox Agency Inc. and the National Music Publishers Association (NMPA), over
the use of copyrighted songs by CompuServe. The plaintiffs claim that CompuServe has
willfully allowed unlicensed songs to be made available to customers over its MIDI (Musical
Instrument Digital Interface) Music Forum. Ses Frank Music Corp. v. CompuServe Inc.,
No. 93 Civ. 8153 (S.D.N.Y. Nov. 29, 1998). Another lawsuit involves charges of copyright
infringements made by the Church of Scientology against a computer bulletin board and
an Internet access provider. The allegedly infringing texts were posted by a former
Scientology minister on an.on-line service as part of his crusade against the church. See
Andrew Blum, Scientology Search Case Before Judge; Church Says Ex-Minister Put Its Data on
Internet, NaT'L L], Mar. 6, 1995, at A7,

12 For one of the pioneering efforts to distinguish digital! media as a unique category
which challenges traditional copyright law see Samuelson; Digital Media, supra note 1.
Commentators disagree on the type of copyright reform that is necessary. Some argue that
it is necessary to rethink copyright law schemes altogether, see Pamela Samuelson, CONTU
Revised: The Case Against ight Protection for Computer Programs in Machine-Readable Form,
1984 Duke L.J. 665; Pamela Samuelson, Modifying right Software: Adjusting Copyright Doc-
frine to Accommodate a Technology, Jurimetrics J. 179 (Winter 1988); Pamela Samuelson &
Robert J. Glushko, Mnteflectual Righis for Digital Library and Hypertext Publishing, 6
Harv, J.L. & TecH. 237 (1993). Others believe that copyright law framework is applicable
to digitdl technology. See Miller, infra note 316 and accompanying text.

The debate over the legal definition of copyright in a digitized era received interna-
tional attention. Se¢ WORLD INTELLECTUAL PROPERTY ORCANIZATION, WORLDWIDE SYMPO-
SIUM ON THE IMPACT OF DIGITAL TECHNOLOGY ON COPYRIGHT AND NEIGHBORING RIGHTS,
(1993); The National Information Infrastructure Act of 1993, and The High Computing
Act of 1992 both announce the relationship between technology, accessibility of informa-
tion, and participation. Se¢ The National Information Infrastructure Act of 1993, H.R.
1757, 103d Cong., Ist Sess., §8 2(1), 2(4) (1993). Both laws also emphasize the need 10
develop means of protection for copyright in digital environment. /d. at §§ 3, B; see infra
note 13 and accompanying text. The perspective taken by-this paper is that copyright
reform should consider the way digital technology transforms power relations, and the new
opportunities it creates for social dialogue.
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frastructure Task Force,'® commonly known as the IITF Green Pa-
per, found’ that although technology has advanced: beyond the

ractical reach of copyright law, there is no need for a new law.
The Working Group recommended only a limited number of
changes in the current law to resolve confusion regarding several
central copyright concepts.** This article argues, however, that a
copyright reform requires more than simply clanfymg current
copyright concepts. Itis necessary, instead, to reexamine th.e .V?lld-
ity of the underlying assumptions of copyright law in a digitized
environment. Furthermore, it is necessary to guarantee that the
continuous application of copyright concepts would comply with
the purpose of copyright law. o _

Applying copyright law in a digitized environment creates
both conceptual and substantive problems. T'he conceptual
problems reflect the fact that copyright law tailors itself to address
the special needs of the print technology—needs r§nder§d invalid
in a digitized environment.'> Consequently, confusion arises when
courts and commentators alike attempt.to apply current copy‘rlght
concepts in a digitized context. -‘For example, it is difficult to iden-
tify the various “copies” created during the process of creat:lng‘ant_i
using files on-line. It is also unclear what constitutes “public dlS.tI‘l-
bution” of information on-line. Where does posting on an on-lmle
service occur—in the privacy of one’s node, or in a wr.tual public
forum? Applying the conceptual framework of ci?pypght law to
digital technology requires translating copyright principles, rather

13 The Information Infrastructure Task Force (“IITF") was fonpqc_l py President Clllmon
in February 1993 to articulate and implement the administration's Vision for the Nau_onal
Information Infrastructure (*NII"). The Working Group on Intellectual Property Rights
was established to examine the intellectual property implications of the NIL. INFORMATION
INFRASTRUCTURE Task FORCE, INTELLECTUAL PROPEKTY AND THE NATIONAL INFORMATION IN-
FRASTRUGTURE: A PRELIMINARY DRAFT OF THE REPORT OF THE WORKING GROUP ON INTELLEG-
TUAL ProperTy RiGHTs 1 (Juty 1994) [hereinafter IITF GREEN PAPER].

14 -35. ]

1% {Jdt.);;nl:t?t law is a product of the print technology in two senses. First, the technol-
ogy of the book created an economic necessity-—publishing printed books requires a con-
siderable expenditure of capital and labor, and therefore it created the need to protect
that investment. Second, “the fixed nature of the individual text made p"ossﬂale the idea
that each author produces something unique and identifiable as property. LaNpow, supra
note 1, at 93; see also MARSHALL McLuHaN, THE GUTENBERG GALAXy: THE MakinG oF Tyro-
GRAPHIC MaN 229-33 (1962). For the view of copyright law as one of the social changes
following the print technology, see ELizaBeTH E1SENSTEIN, THE PRINTING PRESS AS AN AGENT
OF CHaNGE 229 (Cambridge Univ. Press 1976) (1991); PooL, TECHNOLOGIES OF FREEDO;{Q,
supranote 1, at 16-17; PooL, TECHNOLOGIES WITHOUT BOUNDARIES, supra note 1, at 254- 3
(arguing that copyright is a legal institution that was developed for the printing p;‘;is Eacn
its significance in the electronic age would therefore dec}me);]ohn l:fe!'ry Barlow, M(m-
omy of Ideas: A Framework for Rethinking Patents and Copyrights in the Digital Age, WIRIE;?, dsar%

1994, at 85 (arguing that copyright law was developed to convey forms and me OE o
expression entirely different from digitized medium}; see also M. ETHAN KatsH, THE ELEC
TRONIG MEDIA AND THE TRANSFORMATION OF Law 172-81 (1989).
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than copyright doctrine, to the new medium. Failing to draw the
crucial distinction between principled translation and formal appli-
cation causes the courts to skew the delicate balance between copy-
right owners and on-line users created by copyright law in the pre-
digital context. The end result of current copyright cases is there-
fore usually overprotection or underprotection of copyright
interests.

Furthermore, applying copyright law to digital technology
without recognizing how it transforms the creative environment
prevents a comprehensive discussion of the competing interests in-
volved in this milieu. As stated, copyright law utilizes and rein-
forces the centralized structure of print technology.'® Imposing
copyright principles on a digitized environment may unnecessarily
reproduce this centralized structure,

This article demonstrates these arguments by analyzing the re-
cent BBS cases. Part II critically analyzes the decisions in Playboy
and Sega, and highlights the legal difficulties raised by the courts’
analyses. Part IIl presents the conceptual difficulties involved in
applying copyright law .to digital technology. It demonstrates the
complexity of three key copyright concepts used by the courts to
establish liability. The first is the concept of a “copy,” which relies
on the notion of fixation.)” This concept is undermined by the
virtual nature of digitized texts. The second concept focuses on
“distribution,” which in a digitized context is replaced by the no-
tion of “access.” The third conceptual difficulty raises itself in the
context of the private/public dichotomy. This article argues that
these conceptual difficulties reflect a profound inconsistency be-
tween the fundamental assumptions of copyright law and the digi-
tized environment. Finally, Part IV discusses the consequences of
imposing liability on BBS operators for the information that they
carry, and examines the social and political implications of such an
outcome.

II. THE Case Law APPROACH TO COMPUTERIZED
BULLETIN BoarDs

A. Playboy Enterprises, Inc. v. Frena

Playboy Enterprises, Inc. v. Frena,'® involved a BBS of sexually ex-
plicit photographs. Subscribers were able to log-in and browse
through the BBS’ directories of photographs, look at the pictures,

16 Ser infra notes 299-308 and accompanying text.
17 17 US.C. § 101 (1988) (“copies™).
18 839 F, Supp. 1552 (M.D. Fla. 1993).

o
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download high quality computerized copies of the photographlsé
and then store the copied images on their home computers.
Playboy claimed that many of the images posted.on tllle BBS were
copies of its copyrighted photographs and were copied from its
magazine.?® Playboy thereupon sued the BBS operator Frena for
copyright infringement.?! Frena argued that he himself did not
copy any of the plaintiff’s Phot.ographs: and 2\i:.'as not aware of the
copies posted on the BBS by his subscribers.

In essence, copyright infringement occurs whe:never one exer-
cises, without authorization, any of the exclusive rights grantet.i to
the copyright owner under section 106 of the 1976_Copynght
Act.?® Section 106 grants the copyright owner an exclusive right to
do and to authorize any of the following: reprodgce, adapt, pub-
licly distribute, publicly perform, and publicly display 'the copy-
righted work.* The court found the defendant liable for
infringing the plaintiff’s exclusive rights to publicly distribute and
display its copyrighted photographs.”® It beld that the defendant
infringed Playboy’s right to distribute copies to tl.le public by sup-
plying a product containing unauthorized copies of the copy-
righted photographs®®  The court further held that the
defendant’s display of Playboy’s copyrighted phgtograPhs on-line
constituted a public display.?” The following sections discuss these
grounds for liability under copyright law.

1. Infringing the Right of Public Distribution

The court found the defendant liable for infringi_ng Playbpy’s
exclusive right of public distribution. The court’s opinion provides
a short explanation for this conclusion, which does not reveal

much about the court’s analysis:

PEI’s right under 17 U.S.C. § 106(3) to distribute copies to the
public has been implicated by Defendant Frena. . . . Th.ere is no
dispute that Defendant Frena supplied a product containing unau-
thorized copies of a copyrighted work. It does not matter that Defend-

19 Id at 1554.
2 infri d violations of section
21 The case involved other claims for trademark infringement and violati

43{a) of mham Act, 15 US.C. § 1125(a). The court fqund the defendant liable for
inf(rir)lg?néh lsl:;:)oy’s registered trademarks, and violating section 43(a) of ﬂ}e l.'.anham Act.
Playbay, 839 F. Supp. at 1561-62. This is, however, beyond the scope of this paper.
Id. at 1554.

23 17 US.C. § 501(a) (1988).

24 17 US.C. § 106 (1988).

25 Playboy, 839 F. Supp. at 1559,

26 4, at 1556.

27 Id. at 1557.
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ant Frena claims he did not make the copies itself- 2

The court found Frena liable even though he personally did
Dot create any unauthorized copies. The court’s decision stemmed
from the fact that the exclusive right to distribute copies to the
public is independent of the right to reproduce, and it may be in-
fringed even with respect to lawful copies.2? Nevertheless, the ex.
clusive right of public distribution protects only the right to make
the first distribution of the work. The first sale doctrine limits the
distribution right by granting the owners of lawfully made copies
the right to dispose of their possession as they please.*® Secondary
distribution of lawfully made copies of a work would not constitute
copyright infringement.®! In the Playboy case, copies of the copy-
righted photographs of the plaintiff already had been distributed
to the public in plaintiff’s magazine. Liability for unauthorized
public distribution therefore depended upon whether unauthor-
ized copies were created, and whether the defendant distributed the
unlawfully made copies to the public.?®

a. Unauthorized Copying

Were unauthorized copies created? What constitutes a “copy”
on a BBS? The Playboy court did not address these questions.?®

28 Id. at 1556 {emphasis added).

29 For this very reason, however, it is surprising that the court o ened its discussion by
stating that “[t}o establish copyright infringement, . . . [the plaimiﬂ'?must show ownership
of the copyright and ‘copying” by Defendant Frena,” I, (emphasis added). The discussion of
the court reveals that it did not use the term “copying” in the general sense of infringe-
ment, but in the narrow sense of reproduction. See id. at 1556, “Copying” in the sense of
reproduction is not a necessary element in every copyright infringement, particularly in
the case of infringing the right 1o publicly distribute the work, Infringement of this right
does not involve copying, but instead the transfer of copies to the public without the au-
thorization of the copyright owner. Sez MeLviLie B, NiMMER, 2 NIMMER ON COPVRIGHT
§ 8.12[A], at 8-184 to 8-135 (1994),

80 17 US.C. § 109(a) (1988) (“Notwirhstanding the provisions of Section 106(3), the
owner of a particular copy or phonorecord lawfully made under this tide, or any person
authorized by such owner, is entitled, without the authority of the co yright owner, to sell,
or otherwise dispose of the possession of that copy or phonorecord. ). For further discus-
sion of the first sale doctrine see John M. Kernochan, The Distribution Right in the United
States of America: Review and Reflections, 42 Vanp. L. Rev. 1407 (1989),

31 NIMMER, supra note 29, § B.12[A].

32 See NIMMER, supra note 29, § 8.12[B)[4] (“The section 109(a) immunity is applicable
only if the copies or phonorecords in issue have been ‘'lawfully made under this title.’
Therefore, if the manufacture of a copy or phonorecord constitutes an infringement of the
reproduction or adaptation right, its distribution will infringe the distribution right even if
this is done by the owner of such copy or phonorecord, and even if the distributor in
acquiring ownership of the copy or phonorecord from an infringing manufacturer had no
notice of plaintiff's copyright.”); see also Kieselstein-Cord v. Accessories by Pearl, Inc., 489

F. Supp. 782 (S.D.N.Y.}, rev'd o other grounds, 632 F.2d 989 (2d Cir. 1980).

33 The court discussed, however, the question of “copying” in a différent rather confus-
ing contex. The court inferred “copying” from the fact that the defendant had access 1o
the plaintiff’s photographs, and that the images found on the BBS were substantially simi-

P
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Under section 101 of the 1976 quyright Act :3;[c]0pies’ are ma;e-
rial objects . . . in which a work is f_ixed. R :The ﬁx'atmn of a
work occurs “when its embodiment in a copy . .. is sufficiently per-
manent or stable to permit it to be perceived, reprodt}ced, or
otherwise communicated for a period of more thap transitory du-
ration.”® The legislative history of the 1‘.?76 ,Copynght! Act fu;ther
explains that: “[T]he definition of ‘ﬁxa.t_mn would ex'clude 1rlom
the concept purely evanescent or transient reprod'ucnon sucl as
those projected briefly on a screen, shown elect.romcal.ly on ‘te evi-
sion or other cathode ray tube or captured momentarily in ‘mem-
’ computer.”™® . o

o rofiléc} Nint{)l Circuit analyzed the issue of “copies” in a digitized
environment in the controversial decision of MAJ Systm Corp. v.
Peak Computer Inc.. The court exarrlli_ned whether running an op-
erating-system, in the course of repairing computer hardwar'e, cre?
ates an unauthorized “copy.” The opinion focused on two issues:
first, whether the defendant made a “copy” of the oPeranng Sys-
tem;* and second, whether section 117 ofqthe Copyright Act per-
mitted such copying if it did in fact ocCur."i- MAT foystems h-eld télat
the loading of software into a computer’s RAM consnn:ltle :
“copy” under section 101, since it can be per.cewed for }'norg~1 an 2
transitory duration.*' The court supported its conclusion roug
the defendant’s statements concerning its actions. BecauS(? the de-
fendant claimed that its employees loaded .the software into tll:e
mermory to view the system error log and to dlagnos.e problems, the
court concluded that the representation created in the memory
was sufficiently permanent.*?

lar, in fact “exact copies” of the phomgraphs in Playboy I’/lagazine'i Eet. E‘?:ﬁ f::sq:rllr;gs tl?:
substantial similarity and access are irrclevanl: to the qt;is;gg :)lfa‘: dfe c?zfen dgm o the
; ted. Furthermore, the court as 2 t
ig;l;t&lz :)(;::)Sfog;r;h(;rg?tsself. Therefore, the fact that he himself had access to the copy
righted photographs is irrelevant to the court’s analysis.
34 17 US.C. § 101,
35
a6 {;iR Rep. No. 1476, 94th Cong., 2d Sess. 51, 54 (1976). See also NIMMER, stpra note
29, § 8.02[B][2], at 8-29.
37 991 F.2d 511’ (9th Cir. 1993).
38 1d. at 517-19. 088)
39 5.C. § 117 (1988). ) ) i
40 'i‘z:;) R?A(lsd i§s a lerf'lporary working memory, It is dynarmic and transient, and whatever
is stored in it disappears when power goes off.
41 17 US.C. § 101, )
42 AZA[IJ SQQCI g.?d at 518; ser also Advanced Computer Serv. of Mich., In(I:]._v. MAI S):—Sé
Corp., 845 F. Supp. 356 (E.D. Va. 1994) (finding that the computers in s o wer
¥ ; : . i i not be co -
turned on long enough so that the software in memory cou Frvare into 8 commuers
ral ient). Subsequently, courts have found that loading so I nput
R 02:;?5?:332 col;)yﬁght inf{ingemem because it created a co&); fixed in a ?tﬁgg;t;g:g;r;eo
dium of expression. See generally 47 BNA's PAT., TRADEMARK & PYRIGHT J. .
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The court’s conclusion, namely that a “copy” made in the
RAM is fixed, found no support in any legal precedent.®
Although the court cited several authorities for its conclusion, it
acknowledged that they all use the broad term “Computer Mem-
ory,” which covers two distinct types of memory—RAM and
ROM.** Whereas ROM (Read Only Memory) is a material object
consisting of computer chips that store data,*® the RAM (Random
Access Memory) is a working memory. Loading a program into the
RAM, in which the program is read from a fixed copy (diskette,
CD-ROM, hard-disk), creates only a temporary copy of the pro-
gram. One therefore can argue that loading a program into a com-
puter’s memory does not involve the preparation of a “fixed” copy,
and thus does not constitute copyright infringement. Neither pre-
vious opinions*® nor the legislative history*’ distinguished between

43 MAIJ 99! F.2d at 519.

44 Id (“We recognize that these authorities are somewhat wroubling since they do not
specify that a copy is created regardless of whether the software is loaded into the RAM, the
hard disk or the read only memory (ROM)."). Among other. authorities, the court cited
Apple Computer, Inc. v. Formula Tnt'] Inc., 594 F. Supp. 617, 621 (C.D. Cal. 1984}, to
support its conclusion. There, the district court found that “software could be used
through RAM without making a permanent copy.” Apple Computer, 594 F. Supp. at 621.
The court in Apple stdted:

RAM can be simply defined as a computer component in which data and com-
uter programs can be temporarily recorded. Thus, the purchaser of
Fsoftware] desiring to utilize all of the programs on the diskette could arrange
to copy [the software] into RAM. This would only be a temporary fixation. It is a
mpropmy qlgs RAM that when the computer is turned off, the copy of the program recorded in
M is lost.
Id. at 622 (emphasis added). This quotation from the Apple decision supports the opposite
result, ihat loading a computer program into the RAM is only a “remporary fixation,” and
insufficiently permanent to qualify as a copy under section 101. Although the MAT court
recognized that in Apple the court held that “software could be used through RAM without
making a permanent copy,” it did not address the sharp conwradiction between its conclu-
sions and those of the Apple court. Id,

45 Storage in the ROM was considered by the court as “permanent.” Hence it was held
that owners of a ROM chip did not face any significant danger of losing the program
embedied in it, and therefore did not need an archival copy of the chip. See Atari, Inc. v. JS
& A Group, 597 F. Supp. 5 (N.D. IIl. 1983).

46 In Vault Corp. v. Quaid Sofiware Ltd., 655 F, Supp. 750 (E.D. La. 1987), aff 'd, 847
F.2d 255 (5th Cir. 1988), the defendant distributed a program (RAMKEY) designed to
eniable the usess to break through a protection program, in order to make copies of a copy
protected software, The plaintiff claimed that the defendant was liable for contributory
infringement of his protection program (PROLOK). The court stated that loading a pro-
gram into a computer memory constitutes copying,.

In Bly v. Banbury Books, 638 F. Supp. 983 (E.D. Pa. 1986), the defendant loaded a
diskette containing the plaintiff’s program into a computer, and used it to print corre-
sponderice, after his license had expired. The court stated that loading the program pro-
duced an infringing copy for some period of time., However, the court concluded that
merely loading the program into the memory does not justify substantial sanctions against
the user,

47 The National Commission on New Technological Uses of Copyright Works [herein-
after CONTU] concluded that inserting a program into a computer MEmory constitutes
fixation, and therefore is considered a preparation of a copy. The CONTU report does not
clarify whether this applies to loading a program into the RAM or only to other types of
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i nt types of computer memories,
the %ﬁfir:r tthyl; MAI d(I:)cision, however, the uploading or
downloading of copyrighted images to or'fro.m a BBS constitutes
reproduction, and if done without authorization consequently in-
fringes copyright.*® The Playboy court seems to use the MA/ princi-
ples as its underlying assumption.*

b. Distribution

To establish liability for distributing copies to the -pu‘l‘)h.c, a
claimant must also show that the BBS operator .engaged in “distri-
bution.”®® Most generally, a BBS is an ¢lectronic database that al-
lows users to dial in or otherwise log in and exchange messages
with others. BBS users may submit a posting for all users to read,
usually grouped by topics, or browse mrough the postings left by
others. In some cases, users can download mformaflon into their
computers.”® Many BBSs offer a wide range'of services §uch as e-
mail, group and private on-line chats, on-line mteract;:e mu'.lu—
plaver games, public forums, databases, newsgroups,® on-line
shopping, and gateways to other network§. - N

What is the nature of the BBS operation? Does it involve “dis-
tribution to the publié” in the statutory sense? Should a BBS oper-
ator be considered a distributor? What role does a BBS operator
play in distributing subscribers’ postings? Are BBS operators pub-
lishers or carriers of information? Are BBS operators supplu::rs of
products or providers of services? If posting on a BB$ constitutes
distribution, what role does the BBS operator play in disseminating
the works posted by subscribers?

computer memory. NaTIONAL CoMMIssiON ON New TECHNOLOGICGAL USES OF COPYRIGHTED
Works, Final RerorT (1978).

43 MAI 991 F.2d at 519.
49 ist?Sega Enterprises Ltd. v. Maphia, 857 F. Supp. 679, 686 (N.D. Cal. 1994), the court

ity wi i his

rea similar result. Citing MAI as an authority without further claboration on t
issuce},leﬁca&ga court held that ugploading and downloading information to :;nd t(';—or_crl gnl;’vBi
constitutes copying. For a discussion of the decision in Sega, see infra note 57 and a p
nying text. 060

50°17 U.S.C. § 106(3). _ . . '

51 (1_')711:9J 3@%n§tj0n gf)a BBS was suggested by the court in Sege. “An c;lectrorll_llc gu:llptlgl
board consists of electronic storage media, such as computer memonealr.) or har ::r’:
which is attached to telephone lines via modem devices, and controlled by a computer.

. 83. ] .
Segg'éstZwP;;gtﬂ‘;sf“gne of the USENET’s huge collection of topic g'rt:)up} or fora.
Usenet groups can be unmoderated (anyone can post) or moderated (su rtr;llssnons l:at;sr)e
aumomatically directed to a moderator, who edits or filters and then posts the resuC ).
Some newsgroups have parallel mailing lists for Internet people with no neg.news at(:) eSS,
with posting to the group automatically propagated to the list and vice vq:l"_sa. lpr;;: ::e ler-
ated groups (especially those which are acm:_ﬂly_ gatewayed Internet mai |rl|glls re di
tributed as digits, with groups of posting periedically collected into a single large p g
with an index.” Tue New HACKER'S DICTIONARY, supra note 5, at 259.
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The Playboy court did not address the above questions.®® With-
out elaborating, the court portrayed the defendant’s actions as sup-
plying *a product containing unauthorized copies” of a
copyrighted work.”>* Yet, it is confusing to describe the BBS opera-
tion as supplying prodicts, simply because it is unclear what prod-
uct a BBS operator supplies. The transaction between BBS
operators and their subscribers does not involve any tangible prod-
ucts. A BBS operator provides remote access to information and
information processing services in exchange for a fee. One way to
interpret a BBS transaction as the supplying of goods is to analo-
gize it to providing a “package of services.” Those services include
access to an electronic space for the exchange of information, and
access to the means for the execution of the exchange. If, how-
ever, a BBS only creates a space for sharing information or any
other service, then the BBS operator does not provide subscribers
with any fixed and tangible embodiments of copyrighted works.*®
Consequently, BBS operation does not constitute distribution of
copies.

Alternatively, one may characterize BBS operation as supply-
ing each subscriber with a compilation of information that other
subscribers happened to post at a given time. Such an interpreta-
tion, however, does not truly capture the nature of the BBS transac-
tion. When a BBS user commuinicates information to other
subscribers, the user transfers nothing tangible. The bits displayed
on a BBS are not transferred to subscribers “by sale or other trans-
fer of ownership, or by rental, lease or lending.”*® Rather a BBS
provides subscribers with access and services. As such, BBS opera-
tors do not create copies, and do not transfer them in any way.
Users post the copies on the BBS, which other users can then read
or download.”” The shift from distribution of copies to dissemina-

53 The court only briefly described the BBS, as follows:
BBS is accessible via telephone modem to customers. For a fee, or to those who
purchase certain products from Defendant Frena, anyone with an appropri-
ately equipped computer can log onto BBS, Once logged on subscribers may
browse though different BBS diractories to look at the pictures and customers
may also download the high quality computerized copies of the photographs
and then store the copied image from Frena's computer onto their home
computer.

Piayboy, 839 F. Supp. at 1554.

54 Hd. at 1556.

55 See 17 US.C. § 106(3).

56 Id.

57 The Segacourt also perceived the BBS operation as a distribution of works, The court
noted that each illegal copy of a Sega game which Maphia distributed deprived Sega of
revenue, Thus, distribution was perceived as an act of satisfying a demand for the copy-
righted work in the market. See infra notes 112-14 and accompanying text.
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. o . 48
tion by access is typical: of the digitized environment.

The Playboy court did not discuss the nature ‘of a BBSiopera-
tion, nor did it define a set of services that 1dent1_f)’z a Prowder of
access to information as a BBS operator. 'l."he court’s failure to ad-
dress these issues is particularly problematic given the dynamic na-
ture of cyberspace and the common use of slang terms that
subcultures of users constantly redefine. A BBS may mean differ-
ent things to different people and may, in fact, involve different
activities. The courts should have understo_od Fhe parum%lar acts
involved in the BBS operation before reaching its conclusion.

2. Infringing the Right of Public Display

The court also found the defendant liable for infringing the
plaintiff’s exclusive right of public display under section 106(5)_ of
the 1976 Copyright Act.> Here the court addresse'd the question
of whether the showing of an image on a BBS constitutes a display.
The statute defines “display” broadly to cover any showing c1>f a
copy of the work “either directly or by meaﬁ; of a film, slide, (;e Ffv}-
sion image or any other device or process. The statutory defini-
tion therefore seems to cover the showing of a work on a computer
SCree"}r‘lhe court next examined whether posting 2 work on a BBS
constitutes a public display.! An unauthorized c.hs!:’)égy constitutes
infringement only when it is shown to the “public.”®* The stiitute
defines public display in two clauses of section l(?l. The ﬁrstl(: aus:g
defines “public display” as a display that occurs in a public p ace. |
The second clause deéfines a “public display” as a work transmitte
“to the public by means of any device or process, whether x_ne:;nbers
of the public capable of receiving the performance or display re-

58 Ser infra notes 230-40 and accompanying text.

59 5.C. § 106(5). o )
60 i; 828 g 101.( '%'he legislative histary cited by the court indicates that the concept

“ jecti i creen or other
f “di ” i broader: It covers “the projection of an image on a s

;)urfgnl:sepll)?(yml; g:;)od, the transmission of an image by electronic or other means, ar:ldwtihtﬁ
showing of an image on a cathode ray tube, or similar viewing apparit_}lg cg(;r:;:ecc;en uh
any sort of information storage and retrieval system.” HLR. REP. No. 1 A rec%;dcs
Sess, 64 (1976), reprinted in 1976 U.S.C.CAN. 5659, 5677. “The disp ;;y rig| n{) ecludes
unauthorized transmission of the displa5y7fr§)mHoI1;e R;;l:c; ct)ol?ir';gt%fl:’h 8:) ;;a p cli)Séss y64
G " P , 839 F.2d at 1557, See H.R. . No. , 94 " .
(cl)g'}%l)ui%;:in n lg? E??J .S.C.C.AN. 5659, 5694; Jav DRATLER, JR., INTELLEC.FUALI Pn%m-:tnn;
Law: C:OMMF.RCIAL, CREATIVE AND INDUSTRIAL PrROPERTY § 6.01[4], at 6-24 (1991}, Butf se
NiMMER, supra note 29, § 8.20[A] n.20.

51 Playbay, 839 F. Supp. at 1556-57.

82 17 US.C. § 106(5). ) .

63 Public dis"p§1ay m(cans to display “at a place open to the public or at any pl_a(lze wl:zl;crzl :1-
substantial number of persons outside of 2 normal circle of a family and its social acq

ances is gathered. . . .” 17 U.S.C. § 101.
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ceive it in the same place or in separate places and at the same
time or at different times,”6* Surprisingly, the Playboy court relied
on the first clause.% Thus, the court perceived-the BBS as a “pub-
lic place.”

One may consider an on-line service “public” in the sense that
the public can access it. Potentially any user can post materials and
browse through the materials posted on the BBS.5% Interpreting a
BBS as a “physical place,” however, is questionable. The statutory
definition of a “public display” explicitly distinguishes between a
physical place in which people may gather or to which the public
has access, and a display that becomes “public” by being communi-
cated to the public.®’” The display on a BBS does not occur in any
physical place to which the public has access. Instead, it occurs on
subscribers’ individual screens, in the privacy of their home or of-
fice, and at different times and places. The place of reception is
the relevant place for determining where the display occurred.®®
Although it is possible for a group of people to watch the display
on a computer screen together, such displays to audiences consist-
ing of substantial numbers of persons rarely occurs. Thus,
although a BBS may be accessible to the public, it is not a “place.”

The second clause of the public display definition captures the
BBS operation more accurately.®® The court, however, did not dis-
cuss this clause. As stated, the second clause of section 101 defines
public display as the transmission or communication of a work
where the public can receive the display in the same place or in
separate places, and can receive it at the same time or at different
times.” A work is transmitted when it is communicated by a “pro-
cess whereby images or sounds are received beyond the place from

64 17 US.C. § 101,

65 After stating that a “public display” is a display “at a place open 1o the public,” the
court held that Frena's display of the copyrighted photographs to the BBS's subscribers
was a “public display.” Playbay, 839 F. Supp. at 1557. 7

66 The fact that some BBSs would restrict access only to members, or affiliates, does not
negate their public nature. See Playboy, 839 F. Supp. at 1557; see also NiMmzR, suprg note 29,
§ 8.14(C], at 8-169.

67 17 US.C. § 101.

68 Ser On Command Video v, Columbia Pictures Indus., 777 F. Supp. 787, 789 (N.D.
Cal. 1991) (“At least for the purpeses of public place analysis, a performance of a work
does not occur every place a wire carrying the performance passes through; a performance
occurs where it is received.™).

69 Naturally, the conceptual framework of “public display” makes more sense for defin-
ing the copyright owner’s monopoly in the context of BBS. After all, the mechanism of
distributing copies for collecting royalties evolved hand in hand, with the print technology.
The exclusive rights o publicly display and publicly perform, which the Copyright Act of
1976 first conferred on copyright owners, sought to address newer technologies. See Nim-
MER, supra note 29, § 8.20[A], at 8-274,

70 17 US.C. § 101.
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whlch [hey are Sent.u'il

The second clause allows the copyright owner to 7?goritrol ;(he
display of her work to single viewers at dﬁfe;em gmes. - ht m‘i.ofli
“public” any display that creates a public experience. edther
becomes public when the public §hares gn”;t. Shanlng occurs cither
by displaying the work in a “‘pl.lb]l‘c .pla'_ce, or by al omtﬁg- me nbers
of the public to experience it 1nd1v1dgally at homekat h e;r coation
ience. A television broadcast, for instance, makes ;n }f;)rm Lon
available to the public, even th'ough.each mem!)el_* of the pulike
may receive the information in private. Olfx-lme_ s;lertgces, ke
broadcasters, facilitate the sharing of information with ! e li)ue ir;
although the actual exposure to the information may take plac

i of one’s home, .
the I;Il)';Zgr'lffléyzation’s interactive capacity_ allows each l..lser’s experl1-
ence to be different. Some information on a BBS' is not mezz 1);
transmitted, but may often be modified z.md cus_torpncd :i\s are o
of interaction with users. Users can retrieve a limited se ef‘tlioiq of
the information posted on a BBS. Since. different user,s are like zrl 0
choose different combinations of matcljlals., each user’s expil;leThe
and the output they would download w111.11kely be dlffcren;; o
interactive nature of a BBS allows subscnber§ to choosg what N Yy
wish to see.” Furthermore, whereas non-digital m<'ed1a, ;uc a.?f
printed text, film, and sound recording carry only a sm{gle1 orm rcl)
the work,™ digital representation allows users to manipu at(:eain)z
information they receive. Users may, for instance, incorpora

T I . ,
72 . No. 83, 90th Cong,, 1st Sess. 29 (1967). ) .
[iT IIJ{c.r]}-m]:nE;nce made available by Lransm:ssmg to the pullglgl :ctelaggfé 1Zv é}:tl;
i ipi hered in a sing \ ¢ i
lic' even though the recipients are not gat e s Sperating his
there is no direct proof that any of the potental re Tlin) i Ties aoply
iving us at the time of the transmission. The same principl y
;?l::::;?g'aglzaﬁendal recipients of the transmission represen[t ’I?] ']:ml;?il :«l:sgo
ment of the public, such as the occupantz ;)f hfort:; ggﬁlrgsdl ﬁ‘élzem re?i,pients 0
i the transmission is capable o L r _
zri)gfl:?ea:tleﬁ?niesfeas in the case of sounds or images stored in an 1nf(;_?rr:git‘x;i3£
system and capable of being performed or displayed at the initiative o
ual members of the public.
Id.; see also H.R. Rep. No. ?476. 94th Cong., 2d Sess. 64-65 (1976). vl oroblem o
73 Consider, for instance, two different users researching the l:ame rgsa Even Finey
Lexis.® The n’vo users may access different files, using different key words. ven 1 they
view the same cases using the KWIC™ command and download only lsegfrr(l;ien_[al f thei
research, they may create two distinct cite com(gﬂauons. This is typical of digi )
i on-linearity of the media. i o
ang“h'alghteoa‘})?li‘:yl%f tﬁ:edirzfiduals w t-:Yhoose their cultural experiences allow(sla!11::(1:1‘;[4'1(;1:)1atl]s1 eti?
express themselves through the consumption of commodities that are a Pdiﬁéd  heir
agenda. Se¢ Coombe, infra note 28, at 1863 (-[T]he consumption c_)f .:omr[l'luicr)l -making e
sentational forms is a productive activity in which p::oplc engage in meaning
ada;gt signs, texis, and images to their own agendas.”).
Poou, supra note 1, at 50.
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formation retrieved from the BBS in a new message that thiey post,
Users may exercise their personal preferences by selecting informa-
tion, and integrating several works together into a single presenta-
tion. Users may experience BBSs not only at different times and
places, but also in different formats.” In sum, broadcasting as pub-
lic display or performance involves the communication of a single
message to members of the public most likely experienced in pri-
vate surroundings. To allow the notion of “public display” to en-
compass a display that can be received in private and
manipulated—as in the casé of a BBS operation—further stretches
the prior understanding of this concept.

The decentralized nature of information dissemination raises
another problem when applying the definition of “public display”
under the second clause. Users may play an active role in the trans-
mission of information. In many cases users retrieve information
as opposed to the system transmitting it. This may have tremen-
dous implications under the transmission clause. Liability under
§ 106(5) requires actively transmitting the copyrighted work. Con-
sequently, liability would differ depending on the distribution
method, whether the BBS operator sends the ibformation or the
subscribers retrieve it.”? BBS operators arguably merely provide
subscribers with access to a BBS server and allow them to display
the information posted on the BBS on their screens. 7 Does pro-
viding access constitute transmission? Who is considered a trans-
mitter—the one who executed or initiated the transmission?
Considering that in many cases a program exclusively executes the
transmission, who should be considered the transmitter? The

76 This also has a political significance. By making users more active, BBSs converge
writing and reading and transfér meaning making power from authors to readers. Mean-
ing becomes polycentric. Interactivity may break the monopolistic stranglehold of the mass
media. This monopoly is maintained by separating consumers from producers, and mak-
ing viewers into passive receivers. Interactivity allows the audience o participate in choice
and makes receivers potential transmitters. See Peter Jukes, The Work of Art in the Domain of
Digital Production, NEwW STATESMAN & Soc'y, July 17, 1992, at 40,

77 For instance, when a file is located in a FTP site, users initiate the procedures and
retrieve it. This may release the site administrator from liability for a “public display.” On
the other hand it is arguable that since transmission on a public FTP was facilitated by the
site administrator, she should be liable for its use,

78 Ser, e.g., Loftus E. Becker, Jr., The Liability of Computer Bulletin Board Operators for Defo-
mation Posted by Others, 22 Conn., L. Rev. 203, 211 (1989) (arguing that computer bulletin
boards are public areas on an electronic network where users may post messages, and
anyone with access to that area of the network may read them); see WATTERS, supra note 5;
for a slighuly different definition, see DoNALD SpENCER, WEBSTER NEW WORLD DICTIONARY
OF CoMPUTER TERMS (1992} (“BBS—a service that permits individuals who have personal
COMPpULErs o communicate with others who have similar interests. Individuals who subscribe to
the service can retrizve information Jrom a common database”).
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owner of the program? Its admir;isr_rator? The owner of the com-
hich the program rane .
me;‘l{ig }’vlayboy coull‘)t dtig; not examiie the actua} operauor.l of the
BBS and therefore failed to addres§ these questu?ns. 1‘\‘/Iakt1)r11.g 31118}:
display of information retrieved from a remote site a pu hicown-
lay,” would expand the current monopoly held b){ copyrlzsg o
ers. It would allow owners to control access to their works, a rig
they do not have under current C(.)pyr-lght law. —
The legal framework of public display assumes a centrah d
structure of distribution to the public. It seeks to prevent la 51r11rg1 ¢
source from displaying a vwllork to a lha_rf;t;ebnutwrglc)ﬁr (;;E%c:ﬁoi.s n a
igiti environment, roles may shift be _ .
g;%-lrtsl.ze(’}“he distinction between display Lz_md r_emeval is bhtlrreti;
The same facility may simultaneously allow 1n£ormat10n t’?wa
“broadcast” to an immeasurable num‘ber of users, narrowca; o
selective group, or individually ret.rlev'ed by smglg users.tes - Sug_
copyright outcomes on the disscm'mzfmon technique crea sa s
perficial distinction betweeg very similar communication m
utili by on-line services. ‘ o
umlz\‘;l(iicz transimssion demonstrétes? this supgrﬁaal dlsurglcn;z._
In On Command Video Corp. v. Columbia chtumi and Columf i hic
tures Indus. v. Professional Real Estate Investors,” the cg;llrt 01("1 e
Northern District of California and th{? Ninth Circuit addresse he
issue of whether performing movies in hotel- guest roo;;ls c::)ases’
tutes a public performance under the Copyng.ht A(]:3t. N CZS cases’
contradictory outcomes are difﬁt.:ult to reconcile. 30 h cases |
volved facilitating video-tape viewing by.hotel gqests in thl; Casg
of their hotel rooms. The only factual difference between he cases
was the technical method the hotel used to.present l.:he video Lo
the guest rooms. While in On Command Video the video casse

i located centrally in
1 VCP) and a controlling program were
E ?1{::251 (equi}zment room,?? in Professional Real Estate Investors each

i sting o

79 This technology based distinction creates substantial probiems ‘;?Zr;rzgjr;m;n};grev gﬁ
right law to a digitized context. Copyright law does not al}ow copyngis i public
any use of their works. Quite the opposite. Gopyright law’s pur_‘posi‘_ B s by protect.
usg of information, while securing appropriate levels of mf:t;lnulves ?-;nts Bt iowners
ing their rights in the marketplace. Therefore, the copyrig tl aw th il uses. Digi
pr;gman'ly against commercial competitors, and only rarely deals wi 12}‘9&‘Ct ual vses. Digk
tized communication allow users, acting separately to create the ?amj] e 2 e
competitors. In this context, however, there isa whole new set o a}l S A e
ests t% be balanced. This requires reexamination of the copyright frame .
discussion see infra notes 200-79 and ggit):ompanymg text,

80 777 F. Supp. 787 (N.D. Cal. 1 . 0.

81 866 F.2d }2)58 (Oth Cir. 1989), rev’d on other grounds, 113 S. Cr 1920 (1993)

82 777 F. Supp. at 788.
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VCP was located in each room.#* The consequences for the copy-
right owners were the same—several guests were able to watch the
movie without paying royalties for each performance. Neverthe-
less, the outcomes of the cases were different. In Professional Real
Estate Investors the court found that no public performance oc-
curred, since the hotel guest rooms in which the movies were per-
formed were not “public places” for the purposes of the Copyright
Act.®* In On Command Video, the court found the hotel liable for
copyright infringement under the transmission clause.®® Under
these decisions, in order to escape liability for public performance
or public display a provider of programming access may be driven
to avoid any form of electronic transmission and use of alternative
methods of distribution such as CD-ROMs 26 These alternative dis-
tribution methods are not necessarily the most efficient means of
dissemination. In fact, network dissemination may have major eco-
nomic and political advantages over physical distribution,?” The
liability rule established by On Command Video may therefore fail to
serve public policy.

Establishing copyright liability on technical distinctions be-
tween systems that have the same function, creates an unsound ba-
sis for administering rights in a digitized context. A technology
based legal framework, for instance, may induce the use of tech-
niques which are based on mail retrieval. Mail retrieval techniques
may not be the most efficient dissemination method, and copyright
owners’ expected loss from any dissemination method allowing ac-
cess to their works will likely be the same,

B. Sega Enterprises Ltd. v. Maphia

In Sega Enterprises Ltd. v. Maphia,®® as in Playboy, a court found
a BBS operator liable for infringing materials posted by its sub-
scribers. The plaintiff, Sega Enterprises Ltd., a manufacturer and a

83 866 F.2d at 279.
84 I at 280,
85 777 F. Supp. at 790.

8 Under On Command Video a performance of a work, for the purpose of public place
analysis, occurs only where it is received. Jd at 789, Public performance under the trans-
mission clause, however, covers any communication to the public of images or sounds that
are received beyond the place from which they were sent. 17 U.5.C. § 101. Thus, the analy-
sis of the court focused on the method of distributing the information. Information re-
ceived in private, may be either a “public display” or a “private display” depending on
whether it was transmitted to the public or otherwise received on a physical media. Distri-
bution on physical media, may, of course, constitute infringement of the public distribu-
tion rights under 17 US.C. § 106(3).

87 Ser infra notes 293-802 and accompanying text,

88 857 F. Supp. 679 (N.D. Cal 1994),
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89 d a BBS operator for
istributor of computer game systems,™ sued
dlsamu:)l;lorized uploading and downloading of its game software by
]l;rl;S subscribers.?® Yet, the Sega court adopted a different glp-
roach to the question of liability. The S:eg’a court f“'gcuset'tl on | le
defendants’ liability for contributory infn{lgement. ThlS' aru;: e
ill argue that contributory infringement is more appropriate t}?r
gzalinguwith BBS liability, first, because it foc‘qses. ?ttentlon on the
BBS-users relationship and the way imposingdhla)lblhty mi1t Ié:tst ;p:(ri*:
ay shape this relationship, ;}nd second because -
il?::;iég tlze coI;nple_xity of the relationships between BBS operators
ubscribers. .
and ;n Sega, the court held that BBS users made unauthorized cop-
ies of the plaintff’s video games whenever they uploadl;td %1:
downloaded the game software.”* Even though thelf}Bg su scrlllrt
i loading, the Sega co
rformed the uploading and do'w“n_, adin
ggic%eits decision both on-a theory of direct infringement and on a
f contributory infringement. . ‘ .
th‘E:OII""yircs)t the court found a prima facie case of direct copyrlgl;;
infn'ngen’lent for unauthorized copying (;)ft'h com[‘)llitiybz;(i;g;gnts}; )
i - i i It, an e co ,
The court did not explain this result, . or this
i i | findings suggest several p
holding remains unclear. The factua gs sug L o
I i infri One is infringement by
sible grounds for direct infringement. ; e
izati i Copyright Act provide
thorization. Section 106 of the Cop ides the
i ith the exclusive right not only to exe , b
T e the. i f her statutory exclusive
also to authorize the exercise of any of her : g
ri;hts.g‘* Consequently, authorizing an 1'nfr1ng1ng use.of a c;:i(;f;}:’t
righted work, such as unauthorized copying, may consttute <
infringement.** The court, however, did not discuss the issue

: i s stored on
i f me console (base unit) and program

::e E:rin'g; n;: sﬁiﬁaﬁﬁ?ﬁﬁgﬁa; %::1 the cartridge is executed by the microcomputer
ig: the consolge when cennected to a television. Id. at 633.

go . .

9 :ﬁ at 686. As in Playboy, however, the Sega court also found the BBS operator liable
for direct infringement. Id.

92 Id, at 689,

93 .
94 {?1‘ U.S.C. § 106 (Subject to sections 107 through 120, the owner of copyrigh

this title has the exclusive rights to do and to authorize any (?f tl}e fﬂ’}!ﬁ:’lgﬁ]; acm -
95 The court did not explicitly discuss the i_ssuewc;fr :uﬁtia::w_zlaetéog:. e o
1 urt’s opinion edge z
Ulec_l e u'le BBSI c:l}:icer;t?; Ec[hlfBgoby unk]:lown users and facilitating and .em.:oll_:r?gx;:]g-
conyin "%‘“&22‘3 Sega, 857 F. Supp. at 686. What amounts to an PUTOS;g'?facuim.
gzgé‘gngcs kn(;wledge of copyright inﬁingfmf}:l; ﬁc:;:ly;g“gutlislo:zsgs?g‘;e ormission t
i ! ing” copying amount to “au ?Is sion to
::ﬁlﬁgg :&i:z;lar:yg:;?sgit engrghgto show that éh;_e BBS ;ﬁ);rg;:gfg;dr? g;;:g:f;;t [ﬁ]: (1:2 r:-::r%t
i ? What is the level of care required from ;
glogst:tcimon r.heaBBS? The court did not address these questions.

t under
L]
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“authorization” and its role in the case. Another possible grounq
direct infringement is the operation of
the BBS itself. In the course of jts operation a BBS creates numer.
ous copies of the information posted on it, Thus, whenever a game
is stored on the BBS or retrieved from it, the BBS Server creates
copy. Thus, by operating the BBS the defendant arguably creates
infringing copies of the copyrighted games that are posted on it.%

Second, the court found a prima facie case of contributory in-
fringement in the defendants’ advertising, sale and distribution of
video game copiers, for transferring game software from Sega
video game cartridges to disks.®” This holding raises some interest-
ing questions regarding the liability of manufactures of accessories
for copyright infringements by their users.”® Nevertheless, the dis.
tribution of copying devices is not part of BBSs’ operation, and is
therefore beyond the scope of this article.

Finally, the court held the defendant liable as a contributory
infringer for the unauthorized copying of the games by its users,
due to its role in the copying, provision of facilities, direction,
knowledge, and encouragement. of the illicit activity.® The doc-
trine of contributory infringement imposes liability on whoever
causes or permits another to engage in an infringing act.'®® Liabil-

'

96 MALI Syst, Corp. v. Peak Computer Inc., 991 F.2d ar 518, Under MAZ an unauthor-
ized copy of a computer program is created in the computer’s RAM every time the pro-
gram is executed. For a critical discussion of MAT see supranotes 37-44 and accompanying
text. This was also the rationale for imposing liability on defendant in Playboy. See supra
notes 21-35 and accompanying text.

97 Sega, 857 F. Supp. at 687,

98 It is arguable tﬁat the distribution of copiers may provide BBS subscribers with the
means of copying, including unauthorized copying. In Cable/Home Communication Corp. v.
Network Prod., Inc., 902 F.2d 829 (11th Cir. 1990), the court found contributory infringe-

Supp. 221 (S.D.NY. 1988), the court found contributory infringement in the distribution
of a program that enabled users 1o access an electronic data base through a personal com-

subject to tort law doctrines. It has been argued, however, that in the absence of explicit
statutory arrangement of the sort enacted in subsections 271(b) and {c) of the Patent Act,

that the phrase “to authorize” in section 106 of the 1976 Copyright Act introduces into the
copyright act liability for contributory infringement. See Sony Corp. v. Universal City Stu-
dios, 464 U.S. 417, 435 (1984) (making reference to 85 U.S.C. § 271 (b), (c) (1982)}. Yet,
authorizing the use of a copyrighted work, without the permission of the copyright owner,
constitutes direct infringement, Consequently, as noted by the Supreme Court in Somy,
“the lines between direct infringement, contributory infringement and vicarious liability
are not clearly drawn.” 4, at 435,

160 Spr NiMMER, supranote 29, § 12.04[A], at 12-67. Another ground of liability is under
the doctrine of vicarious liability. Liability under this doctrine is established “[wlhen the
right and ability to supervise coalesce with an obvious and direct financial interest in the
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i is doctrine depends on establishing two components.
;‘?mlint(lllirptl}la;;dﬁ must estzlxablish copyrigh.t infring‘em?nt by the pri-
maq; infrger.'®* To be liable as a conmt.)utor}.f infringer, the '12)111'1—
mary infringers’ behavior itself must constitute mfrmgem(’ent: ,ef:‘
liability of a BBS operator therefore depends on the co;%rt s wevycc;
the permissible usages of copynghFed works on an ?]n- ine SEI?OH:
Second, a plaintiff must show the c'lrcumst‘anclﬁg, such asare ton
ship, that give rise to liability of third parties.'®® The next s.e; ‘

examine the court’s analysis of these two aspects of contributory

infringement.

1. Infringement by Subscribers and Fair Use
a. The Analysis of the Court

Does uploading or downloading of video games by sulbdsc;lbfl:i
constitute copyright infringement?'®® The Sega court h;e 105ath1‘=_.
does.' Relying on MAT Systems Corp. v. Peak Computer 1;6., the
court held that uploading and downloading of games rlc:)rﬁn e
BBS constitutes unauthorized copying by the I?BSDllggers.
those actions excusable under the fair use doctrine: -

The fair use defense reflects the basic goal of 'copyrlght iwlv as
it balances the individual’s claim to her work aga.lllggt the }()luf ic’s
right to make the most beneficial use of the work.!”® The defense

i i i in & Co. v. HL. Green Co.,
itati ighted materials . . . .” Shapiro, Bernstein -
;};glgl%tlg&ogé?%ggcin 1963). Under those circumstances, lack of intent or knowledge
- i ement is not a defense. . )
Oflélilelf:‘::il: l(;;}gc;[l;gToys, Inc. v. Nintende of Am., Inc., 964 F.2d 965, 970 (Qt::) (i:rll?rilng?;
cert. dended, 113 S. Cr. 1582 (1993) (“[A] party cannoltf a;:xmorllz:{ allle;her party g
wyri horized conduct would iself be unlawful.”). )
cﬁggl.%:wlr: HEESZSSULF; :;];S(;n(z“’l‘o prevail [the plaintiffs] have the burdeil& t(:f Ez?gl:;gs t::?lf
users of t}yl‘e Betamax have infringed their copyrights and that Sony should be P
i infri ent,”), . )
ml’fﬁs fﬁ: Sh]:t];?e\r«';ggsl;::ctions, I discussed the status of posting on BBris ;li;lggr (;os}[)iyr:'églt':;_
law, and looked at the potential liability of BtlaS l('}pl:ili?tt;:)sf .:(1311;) slc“:i?)l::rs(;'or «d fur_horized
i d materials. This section focuses on the lia jorizes
ic::)ls)éﬁg.h&is YS::::: a difference between posting by a BBS operator and posting by
- ) .
sﬁ%?rélzgftntem. Ltd. v. Maphia, 857 F. Supp. at 686 (“These coplled gam::rzre theg:;;'
placed on the storage media of the electronic bulletin board by llm no“cfine uwher.l-r..h'e W
has established that unauthorized copies of these games are also .m? imen they are
downloaded to make additional copiers by users, which copying is fac
couraged by the MAPHIA bulletin board.”).
105 99) F.2d at 519. 686
106 . Supp. at 686. )
107 ff?g%gsg F§ 1{1)1';',?]988). Sez infra notes 115-151 and r:u:comp;:ulym%Otixt_.l 190 (Lictle
108 S, P,:\U.L .Gowsn-:m. CorvRIGHT, PRINCIPLES, LAw AND PrACTICE, § | 1;38;)) Section
Brown & Co. 1989) (citing THE FEpERALIST No. 43 at 267 (H. Lodge cl()i" Do) (Section
107 and its decisional and legislative history leave no doubt that the objec oi pe fair use
defense is to confirm, not contradict, copyright law’s basic goal--to put COPI.th [gh Hed worke.
to their most beneficial use so that “the public good fully coincides . . . wi

individuals.”),
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thus excuses an otherwise infringing use if the social benefit ou.
weighs the loss to the copyright owner.'®

The Sega court applied the fair use doctrine, but did not do so
in the context of the user’s actions.''® Rather, the court applied
the four factors enumerated in section 107, and examined whether
the actions taken by the defendant BBS operator constituted fajr
use.''" The first factor relates to the nature of the use to determine
whether an underlying commercial purpose exists."'* The Sega
court found that copying saved users the expenses of purchasing
the original games. This constituted a commercial purpose and
weighed against a finding of fair use.'""® For in this instance, both
defendant and its subscribers profited from not having to buy
video game cartridges from Sega.'!*

The commercial purpose of the use closely relates to the
fourth fair use factor, “the effect of the use upon the potential mar-
ket for or value of the copyrighted work.”"'* Under this factor, the
court questions whether the defendant’s actions would result in a
substantially adverse impact on the potential market for the plain-
tiff’s work.”'® The Sega court held that widespread copying of

109 gq
10 Sega, 857 F. Supp. at 687.
B0 O

112 17 US.C. § 107(1} (“the purpose and character of the use, including whether such
use is of a commercial nature or is for nonprofit educational purposes”).

113 Sepa, 857 F. Supp. at 687. Several courts held that a commercial use of a copyrighted
work is presumptively unfair and would therefore tend to cut against a fair use defense.
Harper & Row, Publishers, Inc., 471 U.S, 562, (quoting Sony Corp. v. Universal City Stu-
dios, Inc., 464 U.S. 417, 45] (1984)), Triangle Publicatons, Inc. v, Knight-Ridder Newspa-
pers. Inc., 626 F.2d 1171, 1175 (5th Gir. 1980). Recently, however, this presumption was
overruled by the Supreme Gourt. See Campbell v. Acuff-Rose Music, Inc., 114 §. Cr. 1164,
1174 (1994) (“If, indeed, commerciality carried presumptive force against a finding of
fairness, the presumption would swallow nearly all of the illustrative uses listed in the pre-
amble paragraph of § 107, including news reporting, comment, criticism, teaching, schol-
arship, and research, since these activities are generally conducted for profit in this
country.”),

t 14t¥he court rejected Maphia’s contention that it has not profited from the distribution
of Sega’s programs. For a discussion of the direct and indirect profits of the defendant
from the uploading and downloading of games see infra notes 140-142 and accompanying
text,

115 17 US.C. § 107(4). In Campheli, 114 S. Ct. 1164, 1174 (1994), the Supreme Court
held that market harm for purposes of the fourth § 107 factor should not be established by
a presumption auaching to commercial uses,

See also Cable/Home Comm., 902 F.2d at 844 (Implicit in the presumption that every

commercial use is presumptively unfair is “some meaningful likelihood that future market
harm exists,”).

Sony and Lewis Galoob since the infringing program provided a substitute for using the
original equipment distributed along with the data base. Neither in Somy and Lewis Galoob,
nor in Playboy and Sega was that the case.
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’s video games could have a substantial and immeasurable ad-

\Sr:;iisfﬁqect %?1 the market for Sega’s copyrighted video game
117

Prog';f;lr:s:?ega court also discussed the second factor of the 'tes"t, a
more tangential factor, relating to the nature of the copyrlghteg
work.""® The court noted that in the case of worksf of fa:nta§y arlllg
entertainment the fair use defense has a narrower appl:catmn.'
Because the games fell under the category of fantasy anc.l cntc'rtalgi
ment, the court did not strain itself to apply the test in a liber
manner. Irrespective of the court’s discussion concerning the sec-
ond factor, its application of the third factor sealed the deffndant s
fate against a finding of fair use. This fact-()r relates to the “amount
and substantiality of the portion used in relation to the copy-
righted work as a whole.”'®" In S¢gu the games were copied in thtlzg
entirety, and therefore did not support the finding of fair ‘usg.
Consequently, the court concluded that _the defen_dan.ts f_alle to
satisfy the fair use test, thus rendering the infringing use

inexcusable.

b. The Proper Focus of Fair Use

a court failed to consider whether the allegedly infring-
ing azgzrf::gnamely those committed by the BBS users, may be eX-
cused under fair use doctrine. The proper focus o_f the court’s
analysis of the fair use defense should have been the c1rcurpstant(:}<1:s
of the alleged infringement.”*” Since the BBS users c‘om.n'ntte? he
allegedly infringing acts to which the contributory liability o ; €
BBS operator attached, the Sega court should havlegsfocused its a:lr
use analysis on the users and not on the operator.’® Such an anal-

' 1558 (“Obviously, if this
117 857 F. Supp. at 684. See also Playboy, 839 F. Supp. at ‘
type oifﬁnduct becarg]}; widespread, it would adversely affect the potental mhgr}l:te't[ t;(s)l;E ltﬁ:.:
copyrighted work. Such conduct would deny PEI considerable revenue to which i
ted for the service it provides.”).

118 17 US.C. § 107(2 ' o _
s 3('éolg)}'?'lcg:h? proteczjon is narrower, and the corresponding application of fair use de-

i f fiction or fantasy.”
i ase of factual works than in the case of works ¢
%g:@gre;;gnpmsfe c at 1558 (quoting MELvILLE B. NiMmeR, NIMMER ON Cowmctng
§13 Gf’;[A] at .18-185’.57 (1993)). Works of entertainment are less likely to be pgg;e; ;d
under fair use doctrine. See New Era Publications Int’l, ApS v. Carol Pub. Group, .
152 (2d Cir.), cert. denied, 498 U.S. 921 (1990).

120 17 US.C. § 107(8). _ "
121 ll: gz;b%,§me ém):rt used a qualitative test, according to which “a small degree of

i i i i ing i jal part of the copy-
taking is sufficient to transgress fair use if the copying is the essenti )
righrzgdliv;l:k.;’cConsequendg,r the court found that by copying the photographs, Whlc}l lg :y
a major role in Playboy Magazine’s success, the defendant took a significant part of Play-
boy’s copyrighted publications. Playboy, 839 F. fupé). at 1558.

122 i 137-38 and accompanying tex .
123 %i;nf:s rl]::)t::: problem in Piaybo;l') since the court found the BBS operator liable for

direct copyright infringement. The court held the defendant liable for. distributing in-

e i e R e S e,
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ysis is consistent with the Supreme Court decision in Sony Corp. of
America v. Untversal Studios, Inc.'?* Here the Supreme Court ex-
amined allegations against Sony, the manufacturer and distributor
of VCR systems. The plaintiffs argued that the viewers’ use of those
systems allowed them to unlawfully copy broadcasted programs.!23
The Court held that VCR systems allow consumers to copy broad-
cast programs for the purpose of time shifting, which is considered

a fair use.™ Consequently, the Court found the systems capable of
non-infringing use, and the defendant faced no liability for con-

tributory infringement.’®” In Sony, the Court did not examine the

nature of the defendant’s activities, but instead the nature of the

use of the defendant’s equipment.!?8 The fact that Sony distributed

the Betamax for profit and encouraged copying as part of their

campaign bore no relevance whatsoever.,

In another case Lewis Galoob Toys, Inc. v. Nintendo of America,
Inc.,'* Nintendo sued a distributor of a “Game Genie” that alleg-
edly infringed its copyright in the audio-display of its games by al-
lowing players to alter the display.!® The parties disputed the
proper focus of fair use analysis. The defendant claimed that the
analysis should focus on the consumers who purchase and use the
Game Genie.’3 The plaintiff, in contrast, argued that the court
must focus on the defendant’s use.’®2 The court held that since
the plaintiff based its complaint on contributory infringement,
then fair use analysis must focus on the use by the defendant’s con-
sumers.'* The court further noted that even if the case was based
on infringement by authorization, this would not have changed the
result.’> Therefore, the court concluded, even assuming the use

fringing materials, and not for contributory infringement. Therefore, the relevant subject
for the fair use analysis in Playboy was indeed the defendant’s actions, Playbay, 839 F. Supp.
at 1555-59,

124 464 11.S. 417 (1984).

125 [4

126 [d. ar 456.

127 14

128 [4

129 780 F. Supp. 1283 (N.D. Cal. 1991), aff'd, 964 F.2d 965 (9th Cir.), cert. denied, 113 S.
Ct. 1582 (1993).

130 Id. at 967. The court held that the “Game Genie” merely enhanced the audiovisual
display, but since it did not replace, duplicate, or recast it in any way it did not infringe
Nintendo’s copyright. /. at 969.

131 1d-at 970.

132 74

183 See id. at 970 (“Contributory infringement is a form of third party liapility, See MEL-
VILLE B, NiMMER & Davip NiMMER, 3 NIMMER ON CormriGHT § 12.04[A]2, at 12-72 (1991).
The district court properly focused on whether consumers who purchase and use the
Game Genie would be infringing Nintendo's copyrights by creating (what are now as-
sumed to'be} derivative works.™),

134 Galoob, 964 ¥.2d at 970 (“Although infringement by authorization is a form of direct
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of the Game Genie by users constituted infringement, fair uslgsdoc-
trine would excuse the activity due to its non-profit pature.
Insofar as the Sega court found the defgnd_apt liable for con-
tributory infringement, the BBS operator’s liability was secondary
to the primary liability of the users.'*® The Sega court should there-
fore have employed the Lewis Galoob Toys fair use analysis, and lim-
ited any finding of liability to the extent that the use of the

subscribers was infringing.

c. Fair Use Applied to Users

Should uploading and downloading of game software by BBS
users be considered fair.use? Shifting the focus of fair use analysis
from the BBS operator to its users may affect the first factqr of the
test: the non-commercial purpose of the use. If uploadlpg and
downlbading of games by users represents a non—comm_eraal pur-
pose, then this character of the use supports a finding of’ fair
use.’ The Sega court found, however, that the subscribers’ use
had a commercial purpose and character. Th.e subscribers pr?sf;
ited from not having to buy video game cartridges from Sega.
This interpretation of “for profit” covers any conceivable use of a
copyrighted work not licensed for fee. As such, this interpretation
is too broad. It renders the fair use defense unavailable in all cases.

Another factor upon which shifting the focus of fair use analy-

infri i not change the proper focus of our inquiry; a party cannot author-
gg”a?ﬁft?jf L];attl:lt;f g)o?tifringe a Eopyrig};lt Enless the authorized conduct would itself be
urll;asw?r;!!' ])?;)]low'ing the reasoning in Somy, the court focused on the nature thl'lls(f by)tl_l:
alleged infringers, namely, non-commercial use by game players (pnn)af{l-gly cn i re'_?‘h clir
the privacy of their homes, (“Game Genie users are engaged in a non-profit act vlty i
use of the Game Genie to create derivative works therefore is presumptively fair.”); see
Sony, 464 U.S. at 449.

136 Sega, 857 F. Supp. at 687. . . ]
137 The Sony prestfrﬁption that a commercial use of a copyrighted work is unfair was

rece uled by the Supreme Court in Campbell v. Acuff-Rose Music, Inc., 114 S. Cr.
11%4“?{982?#“(: Cc);urt, hov}:ever. discussed the presumption regarding com?erc:gl‘us?,
and did not overrule the presumption held by the lower courts that non-prof :h actfl_wtty is
presumptively fair use. In any event, a non-commercial use would be one of the factors
supporting the finding of fair use under 17 U.S.C, § 107(1). ¢ making multiole

138 Sega, 857 F. Supp. at 687 (“When copying is for the purpose of ddg’i alt gu_
copies of the original, and thereby saving users the expense of purchasing a 1tfoma
thorized copies, this militates against a finding of fair use under the purpose o Pe use
factor.”). The contrary conclusien is implied however, in the court’s opinion :]r_: laybgy
“BBS was provided to those paying twenty-five dollars ($25) per month or to Os":a.lwf 0
purchased products from Defendant Frena. One who distributes copyrighted matf;;” lor
Profitis engaged in a commercial use even if the customers supplied with .w:ch m:ﬁn%l (,:loob eg té.‘,:
use it for personal use.” Playboy, 839 F. Supp. at 1558 (emphasis added); seel a oob, 964
F.2d at 965 (In rejecting Nintendo's claim that Game Genie users are supplanting its ¢ ol
mercially valuable right to make and sell derivative works, the court found the consume
use to be noncommercial and non-profit activity.).
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sis to users may have an impact, relates to the effect of unauthor-
ized copying on the potential market for the game cartridge.

en a court focuses fair use analysis on a BBS operator, the court
must balance the rights of two centralized commercial entities that
directly compete with one another. In contrast, when the individ-
ual subscribers commit the infringing use for noncommercial pur-
poses, it provokes a different set of considerations.

Under Sony, in the case of a noncommercial use a.plaintiff
must show “either that the particular use is harmful, or that if it
should become widespread, it would adversely affect the potential
market for the copyrighted work.”’*® The Sega court applied this
criterion as it held that widespread copying of Sega’s video games
could have “a substantial and immeasurable adverse effect on the
market for Sega's copyrighted video game programs.”'*® The Sony
standard for examining the potential harm to the plaintiff’s mar-
ket in noncommercial use scenarios allows the court to consider
the potential harm in an activity that is not harmful in itself. This
may be particularly relevant to cases where the use is noncommer-
cial and decentralized."" An individual subscriber who uploads or
downloads any particular video game from a BBS may not create
any significant threat to the video game market. The prospects,
however, that widespread copying might result may constitute an
adverse effect on the potential market of the copyright owner.

The shift of focus of fair use analysis from the acts of the BBS
operator to the acts of individual subscribers highlights some of
the considerations unique to digitized dissemination. The ability
of individual users, to cause a substantial commercial harm to copy-
right owners through sporadic nen-commercial use is typical of the
digitized environment.'*2 Users play an active role in both the dis-

139 Sony, 464 U.S. at 451. The Court further held that:

Actual present harm need not be shown: such a requirement would leave the

copyright holder with no defense against predictable damage. Nor is it neces-

sary to show with certainty that future harm will result. What is necessary is a

showing by a preponderance of the evidence that some meaningful likelihood

of future harm exists.
{d. In Campbell v. Acuff-Rose, the Court restricted this presumption to cases of mere duplica-
tion as opposed to transformative use. “No ‘presumption’ or inference of market harm
that might find support in Sony is applicable to a case involving something beyond mere
duplication for commercial purposes.” Campbell, 114 8. Ct. ac 1177,

140 Ser Sega, 857 . Supp. at 686.

141 Goldstein explains this standard from an economic perspective: “When, as in Sony,
the use is noncommercial and decentralized, the presumed absence of harm will often be
warranted, since the relatively low degree of harm to plaintiff, taken together with high
detection and negotiation costs, will characterjstically prevent a market from forming.
Where, by contrast, the defendant’s use is commercial and relatively centralized, likelihood
of future harm can properly be presumed.” See GOLDSTEIN, supra note 108, § 10.2,2,

142 For instance, the ability of individual users to threaten the market for CDs by produc-

19951 COPYRIGHT LIABILITY OF BBS OPERATORS 371

semination and retrieval of information.'*? Indivi_dual users origi-
nate information on a BBS, which other users Fonqnuqusly updaFe,
revise, and reuse. Users can share information in h%gh quantity
with a large number of people. They are not competing with the
copyright owner in the marketplace, and in MOst cases thfey do not
receive any financial advantage from posting 1nfor¥nat1-on on a
BBS. Users maximize their utility by using 1nfc_)rmat1‘01:1_1n a new
environment:*** The exchange of information in a digitized form
becomes the most efficient way of sharing and communicating
information.** _

Fair use analysis, which focuses on the loss to copyrlght own-
ers, fails to address the decentralization of the information ﬂ(.)w
and the increasingly active role 6f users. BBS users are able to orig-
inate information, both original and proprietary, and thus expand
their ability to use it. This may empower uscrs,‘and thus have: SO~
cially desirable consequences.'*® Fair use analysis should consider
the public interest in making the most beneﬁcml use of informa-
tion.**” Furthermore, it should promote public access Fo. means lczg
distribution not only as passive recipients but also as originators.

i copi i i igi dio Tape) led to the enact-
rfect copies of recorded music by using DAT (Digital Au
ﬁgngeofﬁecxgdio Home Recording Act of 1992. Pus. L. No. 102563, § 1, 106 Stat. 4248
e digiti 1 rt a find-
143 tially interactive nature of use of digitized works may also suppo :
ing of¥£$ tl:s‘::t.et'}hus),( in Acuff-Rose the Supreme Court held that the cen}til:ai]purp;ls:ncg ﬁ;ll;
is is to allow transformative uses of works, namely, a use which sup h
gf':ng?::lall,)::;d;Ssomcthing new, or alters the first with new expression, meaning, or message.
Although such transformative use is not absolutely necessary for a finding lri\f
fair use . . . the goal of copyright, to promote science and the arts, is generally
furthered by the creation of transformative works. Such works thus lie at the
heart of the fair use doctrine’s guarantee of breathing space within the coq;
fines of copyright . . . and the more transformative the new work, the less wi
be the significance of other factors, like commercialism, that may weigh against
a finding of fair use.
Campbell, 114 S. Ct. at 1171, _

lﬂpb;‘or instance, sharing a photo or a story with others enables users to engage 1{10:
social interaction around cultural products. It may be equivalent to attending a discussi

oup in which participants exchange views on a certain topic. '
g.l;“f"‘plt tnakes u:)xt Vel‘;) easy to access, locate and connéct o other resources, it therefore
gradually replaces other forms. Ses LANDOW, supra note 1, at 128 In fgc;,ol.;r:tiigﬁ i!;)grlllss;
“gaini 1o a network permits a text to exist as a text in this new in .
Ig.a“l‘l‘:‘?rg;?ﬁwomat digitalpelecuonic medium will eventually replace current It;gr{)r}s_(;i
distribution altogether, see Lauren H. Seiler, The Concept of Book in the Age of the Digit
Electronic Medium, LiBRARY SOFTWARE REv., Jan, 1992, at 19.

146 Se infra notes 295-302 and accompanying text.

147 See GoLDSTEN, supra note 108, at 190. ‘ .

148 Ssr Sega Enters. Lg. v. Accolade, Inc., 977 F.2d 1510 (9th Cir. 1992) (disassembly of
copyrighted object code is a fair use). The court held that‘ “the immediate efft_:ct of our
copyright law is to secure a fair return for an ‘author’s’ creative labor. But the ”ul?:inalel?;;
is, by this incentive, to stimulate artistic creativity for the general public good. at
{quoting Somy, 464 1L.S. at 432).
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copying information,'*® nothing in the BBS operatignu itself fa}cili;
tates the infringement. The infringing nature of this “uploading
and “downloading” activity stems from the f_ac'E that some informa-
tion on the BBS might be copyrighted material, and may not be
licensed for certain uses. Imposing liability upon BBS operators

a. Grounds of Liability i

|
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' ‘ﬁ””n Assuming that the uploading or downloading of video games
, by subscribers constitutes copyright infringement, a plaintiff still

. ] II
|| il

it
i
|| |

Il

{=qfm

b il

i

\\‘
|

|
h

" i i must show the circumstances that make the BBS operator liable for

those acts.® The doctrine of contributory infringement imposes
liability on one who causes or permits another to engage in an in-
fringing act.'*® Under this doctrine one may be liable for copy-
right infringements committed by others, if with knowledge of the
infringing activity he “induces, causes or materially contributes to
the infringing conduct of another.”*®' Contributory infringement
may take the form of personal conduct that furthers or participates
in the infringement. It may also take the form of machinery in-
fringement that provides the physical means to execute the infring-
ing act.’*?

The Sega court held that the defendant’s role in the copying,
“including provision of facilities, direction, knowledge and encour-
agement,”'*> constituted contributory copyright infringement.
The court did not discuss explicitly which actions of the BBS opera-
tor provided the “facilities, direction, knowledge, and encourage-
ment” for the infringing copying. Hence, one may only speculate
as to the court’s position based on its finding of facts.

The court’s findings suggest that the BBS operator facilitated
the users’ infringing actions by providing them with an electronic
storage media controlled by a computer.!** This linkage, accom-
plished via modem, allowed users to transfer copyrighted video
games from their own computers. Thereupon, users either could
“upload” the games and record them on the storage media, or
“download” the games from the storage media and record them on
their own computer memories. This arrangement, the court con-
cluded, allowed users “to make and distribute one or more copies
of Sega video game programs from a single copy of a Sega video
game program, and thereby obtain unauthorized copies of Sega’s
copyrighted video game programs.”'®* Although a BBS as a com-
munication facility arguably provides users with the means for

149 Somy, 464 U.S at 434,
150 See supra notes 103-05 and accompanying text.

151 See Sega, 857 F. Supp. at 686 (quoting Casella v. Morris, 820 F.2d 862, 365 (11th Cir.
1987)).

152 See NIMMER, supra note 29, § 12.04[A], at 12-72.

153 Sega, 857 F. Supp. at 687.

154 Id, at 683.

155 fd. at 684.

for merely providing the facility on \:vhic‘h c‘o'pyright infringement
may take place establishes an extensive 11.ab111ty rule.

Such a liability rule would be inconsistent with the case lav«'r as
well. In Sony, the Supreme Court held that “the sale of copying
equipment, like the sale of other articles of commerce, does not
constitute contributory infringement if the product is widely used
for legitimate, uncbjectionable purposes. Indeed, it need merely
be capable of substantial non-infringing uses.”’®” The Court
framed the main issue as balancing the interests of the copyright
holder against the rights of others to freely engage in unrelated
areas of commerce.’® This standard suggests that if a user can op-
erate the allegedly infringing device in a noninfringing manner,
then the distributor shall not face liability for contributory in-
fringement.'®® Courts have applied this standard in several cases
concerning digital technology.'®® Under Sony, theret."ore, BBS op-
erators should not be liable merely for providing services concomi-
tant with a bulletin board system. Bulletin board systems allqw
many non-infringing uses, such as posting messages ong?nallyllernt-
ten by users, forwarding messages posted by othfer subscribers,’®" or
downloading information licensed by its proprietor.

Liability for contributory infringement also requires kno‘.»vl-
edge of the infringing activities committed by the primary In-
fringer.”® The Sega court, however, narrowly interpreted this

156 i ers with access to information stored in a digitized form which is easy 10
copy alr:cll) ﬁixi?and it provides them with an automatic fast and efficient way of copying
a it information into their own computers.

'}g"trg:srsno:;;nff‘y{m&g at 442 (The Supreme Court hglc'l that VCR systems allow Consul{l‘n.l-
ers to copy broadcast programs for purposes of time shifting, which is considered a z_:\tl)l:
use.” Consequently, the systems were found capable of non-infringing use, and no contri
Ullory infringement was found.).

58 Id.

159 Sop gener ~D T. Nimmer, THE Law oF CompuTir TEcHNOLOGY § 1.19 (1992).

160 IS:VauuaélgrpR.Atnguaid Software Lid., 847 F.2d 255 (5th Cir. 1988), _thc court fotfmd no
contributory infringement in a program called RAMKEY that was designed to d? Gat la:‘n
anti<opying software program. The court held that RAMKEY facilitated copyu(lig o 1211; 0.}
customers’ programs for archival purposes, which was considered fair use under §
th i _

I%Foggga}l;{y‘?;gsting a message on a BBS implicidy grants subscribers a license to reuse
it on the BBS. For instance, it is reasonable to assume that one can re-post a message as
part of her response. The question, however, is whether posting also lmp_hes a license to
re-gost a message on other BBSs, or to use it in a different form (e.g., print).

162 Sony, 464 U.S. at 487 (citing Gershwin Publishing Corp. v. Columbia Artists Manage-
ment, Inc,, 443 F.2d 1159, 1162 (2d Cir. 1971)} {“[O]ne who, with knowledge of the in-
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requirement. The court held that it suffices for a plaintiff to show
that the defendant had knowledge of the uploading and download-
ing of the video-games. The fact that the defendant lacked knowl-
edge as to which games a user would upload or download from its
bulletin board did not absolve the operator of liability.'®® In Cubby
Inc. v. CompuServe Inc.,'* the Second Circuit dealt with the liability
an on-line service provider faced for the information it carried in a
different context. As opposed to an action for copyright infringe-
ment, Cubly involved a defamation suit against CompuServe for an
article posted on one of its forums.'®> The court held that a com-
mercial' computer network is liable for a defamatory comment on
its system only if “it neither knew or had reason to know” of the
libelous statements and took no action.'®® The Cubby court thus
imposed liability only if the on-line service operator possessed ac-
tual knowledge, stating that a higher standard would unduly re-
strict the flow of information,'6? Thus, the court recognized the
social significance of on-line services in that they allow users to ac-
cess information from around the world.'® The Sega court failed
to recognize these aspects in its decision. Part IV further discusses

fringing actvity, induces, causes or materially contributes to the infringing conduct of
another, may be held liable as a ‘contributory’ infringer."”).

163 Sega, 857 F. Supp. at 686-87. The court referred 1o Playboy, in which the court found
“irrefutable evidence” of copyright infringement. “{I]t does not matter that Defendant
Frena may have been unaware of the copyright infringement. Intent to infringe is not
needed to find copyright infringement. Intent or knowledge is not an element of infringe-
meng, and thus even an innocent infringer is liable for infringement.” Playboy, 839 F. Supp.
at 1559. Piayboy is distinguishable, however, since it was decided under the theory of direct
infringement,

164 776 F. Supp. 135 (S.D.NY. 199]).

165 Jd, at 138-39.

166 1d. at 141.

167 Id. a1t 140. The court had to choose between two standards of liability for libel
claims. A higher standard that applies to publishers makes them liable for any defamatory
statement published by them. The lower standard, which applies to distributors, such as
newsstands, bookstores, and libraries, makes them liable for content distributed if and only
if they knew or had reason to Know of the defamation. The court subjected CompuServe to
the lower standard of liability. Jd. at 140-4],

168 Jd. at 140. The court also recognized the speéial nature of information technology
and considered a broader social and industrial context in reaching its conclusion. The
opinion portrayed the defendant as a pioneer in a revolutionary industry, See Cubby, 776 F.
Supp. at 140. “CompuServe and companies like it are at the forefront of the information
industry revolution. High technology has markedly increased the speed with which infor-
mation is gathered and processed; it is now possible for an individual with a personal com-
puter, modem, and telephone line to have instantaneous access to thousands of news
publications from across the United States and around the world.” Id. It is interesting to
note the difference between this supportive, positive approach of an on-line service and
the disapproving approach taken toward the BBS operators in Playboy and Sega which
downplayed any social significance those services may have. One explanation for such dis-
regard of the social significance of BBSs is the nature of the content at stake. In Playboy,
the BBS was distributing sexually explicit materials, whereas the materials at stake in Cubby
were news articles. Would Playboy and Sega have been decided differenily if the content in
question emanated from an innocuous newsgroup on the Interner?
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these considerations,!%® '

The final area of analysis focuses on the act of inducing or
encouraging the infringement. The Sega court found that the (.ie~
fendant “specifically solicited this copying and expressed the desire
that these video game programs be placed on the WHIA bulle-
tin board for downloading purposes.”'” These solicitation efforts
also formed an integral part of the defendant’s m.afkfmng strategy.
The BBS operator provided “downloading privileges for Sega
games to users in exchange for the uploading of Sega games or
other programs or information or in exchange for payment for
other goods, such as copiers, or services, such as the provision of
credit card numbers to users.”'” This pricing policy shows that the
defendant actually sold the service of copying video—ga.mes. The de-
fendant’s profits from the BBS, therefore, depended in part upon
the infringing copying.'”® As such, the defendant actively involved
himself in the exploitation of the copyrighted games, at least for
the purposes of collecting the fees. ‘ o .

Liability premised solely on a direct financial interest in the
exploitation- of copyrighted materials proves problematic. Con-
sider the following example. Gopher is a menu-based system., de-
veloped by the University of Minnesota, whose purpose is 'tO
explore Internet resources.!” Gopher determines the fee for its
licenses based on the contribution of the “gopher sites” to the aca-
demic community.'”* Under this policy, gopher servers who offer
information freely to the Internet community, such as 1nst1tol:10ns
of higher education or non-profit organizations, receive their go-
pher licenses for free. Commercial sites, however, are Fharged un-
less they demonstrate that they make valuable information
accessible to all.'” The question arises as to whether the Gopher

169 See infra part IV.

170 Seen, 857 F. Supp. at 683,

171 1d at 683-84. ) .

172 'It‘fihle tcg?u't found also that the defendant profited indirectly from the copym.gd of
games by the increased prestige of his BBS, and the increase in the market for the video

me copiers. fd. at 683.
871”3 Fo? further information on Gopher, see KroL, supra note 5, at 233-64.. .

174 For several years Gopher was distributed free to the Internet community. After ac;
ing financial difficulties in underwriting the continued development and maintenance o
Gopher, the University of Minnesota Gopher team began to charge licensing fees. -

115 In a document distributed to Gopher users in 1993, the Gopher team explained the
underlying principles of its licensing policy: “We can make a case that if )t/}c:u put ;gr:
gopher server that makes useful information available to the Internet, then there llS
useful information available to the University of Minnesota academic community also. . ..
Finally, there is the grey area where information on a server run by a‘commcraal cnu!:ybls
accessible to all . . . [wlhile having usefully compiled lists or indexed journals may \;']e e
an indirect benefit to you (folks will think well of your company and service) _theyh :;\.v:j:l a
direct benefit to everyone. In these cases, we'd like YOU to make a case arguing that the
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Team should be liable for copyright infringements by gopher sites?
If so, should liability arise merely because the gopher server facili-
tates such distribution of information; or should such liability stem
from Gopher’s pricing policy?

b. The Ability and Right to Monitor the Infringing Use

The chief reason for imposing liability on BBS operators scem-
ingly derives from their ability and right to monitor and control
the infringing use. To this end, the Sony court posited that “[i]n
such cases, as in other situations in which the imposition of vicari-
ous liability is manifestly just, the “contributory” infringer [is] in a
position to control the use of copyrighted works by others and au-
thorized the use without permission from the copyright owner.”'7
This factor completely escaped the court’s attention in Sega. The
opinion also does not clarify whether the BBS operator enforced
the pricing mechanism, and whether the defendant had any effec-
tive way of monitoring exchanges of games by its users.

A disseminator’s right dand ability to control the content car-
ried also serves to determine liability for additional tort violations,
such as defamation or invasion of privacy.'”” The law traditionally
has distinguished between two standards of tortious liability for
content—the publisher’s standard and the carrier standard.!”®
Publishers who actively prepare, select, and organize content likely
will face liability for defamation and copyright infringement in the
content they publish.’ A disseminator, in contrast, who exercises

material on your server falls into the second category, enabling us to give you a license
without a fee.” See E-mail message from The Minnesota Gopher Team to gopher users
{Mar. 11, 1993).

176 Somy, 464 U.S. at 437. The opinion referred to Shapire, Bernstein & Co. v. FLL. Green
Co., in which the court stated that vicarious liability is established “when the right and
ability to supervise coalesce with an obvious and direct financial interest in the exploitation
of copyrighted materials.” 316 F.2d 304, 307 (2d Cir. 1963); see also NIMMER, supra note 29,
§ 12.04[A), at 12-67. Under those circumstances lack of intent or knowledge of the actual
infringement is not a defense. As noted above the boundaries between the two doctrines
are unclear.

177 Consider, for instance, liability for defamatory statements. Liability of disseminators
for defamatory statements posted by their users is based on the general rule that “one who
repeats or otherwise republishes defarnatory matter is subject to liability as if he had origi-
nally published it.” REstaTEMENT {SECOND) oF TorTs § 578 (1981).

178 -See Henry H. Perrit, Jr., Tont Liability, the First Amendment, and Equal Access, 5 Harv. J.L.
& Tech. 65, 95-113 (1992).

179 The Second Restatement distinguishes between primary republishers, such as pub-
lishers of books or newspapers, and secondary publishers—transmitters and deliverers—
who merely assist in distribution of the primary republishers’ copies, such as newsstands or
libraries. In the past, primary republishers were strictly liable for false and defamatory
statements they published. Secondary publishers were liable only when they knew or had
reason to know that the materials distributed contained defamatory statements. See Re-

“STATEMENT (SECOND) OF ToRTs § 581. New York Times v. Sullivan narrowed the gap between

the liability of primary and secondary publishers, in holding that a newspaper publisher
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little or no control over the content originated by its users, and
does not disseminate its own content, probably will not be liable in
tort for statements it carried.’®® Yet, the less. control a network ex-
ercises over the content it carries, the more likely it will be subject
to common cariier regulations.'"® FCC regulations require com-
mon carriers to provide universal access,'®® and to afford non-dis-
criminatory service and charges.'®® Under this standard, therefore,
an on-line service’s accountability increases the more it involves it-
self in the content it carries.'®

This regulatory framework recognizes the irreconcilable con-
flict between universal access and the duty to monitor and censor
content.'® It recognizes the social cost of imposing liability on dis-
seminators of information. If online services face liability for inju-
ries caused by information posted by their users, these services thus
become compelled to censor in order to protect themselves.'®®

who published a false defamatory statement against a public figure, could not constitution-
ally be held liable unless he knew of the falsehood, or acted with reckless disregard with
respect to the truth of the statement. 376 U.S. 254, 279-80 (1964); see alsc W. Pace Kee
Ton, Dan D. Dosas, RogerT E. KEETON, Davin G. Owen, Prosser aND KeeTon ON TORTS
810-12 (5TH Ep. 1984).

180 Spe PROSSER AND KEETON, supra note 179, at 810-12.

181 Common carriers are regulated by the FCC, under the Communications Act of 1934,
47 US.C. § 151 et seg. The statute defines “wire” communication as “the transmission of
writing, signs, signals, pictures, and sounds of all kinds . .. inclu.dmg all ins!.rumentahm.es,
facilities, apparatus, and services (among other things, the receipt, forwarding, and deliv-
ery of communications) incidental to such. transmission.” 47 U.5.C § 153(a) (1991).

182 47 U.S.C § 201(a) (1991).

183 47 U.5.C § 203 (1991).

184 Digitization allows carriers to effect the information they carry, thereby blurring the
distinetions between carriers and publishers. Although CompuServe only carries the infor-
mation posted on its forums, it also creates the context in which certain information may
be posted. Thus, a neutral statement may become defamatory through the context in
which it was posted. Likewise, sporadic segments from an article, which separately may be
considered a fair use, may constitute an infringing compilation when posted together.

The applicability of common carrier regulations to bulletin boards is governed by the
FCC's Srconn COMPUTER INQUIRY AMENDMENT OF SECTION 64.702 oF THE COMMISSION’S
RULES AND REGULATIONS {SECOND COMPUTER INQUIRY), 84 F.C.C.2d 50 (1980) [hereinafter
Cowmputer 1), aff d in Computer & Communications Indus. Ass’'n v. FCC, 693 F.2d 198
(D.C. Cir. 1982). Under Computer 11, information transfer services are divided into basic
services (“a pure transmission capability over a communications path that is virtually trans-
parent in terms of its interaction with customer supplied information™) anfl enha_nced serv-
ices and customer premises equipment, which apply to all other than basic services. Only
basic services are subject to regulations. Id. at 419-20. Therefore the direct application of
those regutations to bulletin boards, and other digital newworks, is minimal. See Perrit,
supra note 178, at 88. Perrit argues, however, that the common law traditdon of common
cartiers governs public networks to the extent that they are unregulated, or deregulated.
Id, at 67. For an historical review of common carrier doctrine, see id. at 86-91.

185 Spp Western Union Tel. Co. v. Lesesne, 182 F.2d 135 (4th Cir. 1950) (obligation to
serve the public requires recognition of limited liability); O'Brien v. Westen Union Tel.
Co., 118 F.2d 539, 541 (Ist Cir. 1940) (immunity granted to common carriers must be
broad enough to ensure efficient public service); see also Perrit, supra note 178, at 96. |

186 This concern was the focus of the district court in Auvid v. CBS 60 Minutes, 800 F.
Supp. 928 (E.D. Wash, 1992). The court discussed the liability of local affiliates of CBS for

e e v kDU FABRAR Y

-k e i o s .

-

A SN W n iy el

-

1. 131

A R N tt;[‘! n:s;

oy

)

e

L )

ALy

ANDT




378 CARDOZO ARTS & ENTERTAINMENT [Vol. 13:345
The right to monitor exchanges among users further supplements
liability. The question of whether this result is desirable in terms of
public policy is discussed in Part IV.

From the perspective of control, one relevant factor for assess-
ing liability derives from the extent to which-a BBS is moderated.
BBS operators may exercise different levels of control over the con-
tent of the information they carry. Some BBSs foute messages
without any human intervention. Others exercise various degrees
of editorial control. Minimal levels of moderation allow free and
instantaneous exchanges among users, and merely facilitate dia-
logue by excluding posting in certain forms, such as images or
large files. BBS operators may also exclude certain users, such as
commercial or for profit entities. Higher levels of moderation,
however, may limit the types of information allowed on the bulletin
board to certain subjects, or might maintain a particular focus
through the elimination of repetitions or the rephrasing of ques-
tions.’®” Finally, some BBSs allow information to be posted only by
the BBS operator.’® A single system might use several methods
simultaneously,'® or may combine moderated on-line services

broadcasting an allegedly defamatory program. The court dismissed the claim against the
affiliates, holding that the legal right and physical ability to censor the content are not
tantamount to a duty to censor. Although the affiliates had both the contracual right to
exercise editorial control by virtue of their contract with CBS and they had the technical
capability to access the broadcast before it was aired, the affiliates did not have a duty to
review the broadcast. To hold otherwise, the court reasoned “would force a creation of full
time editorial boards at local stations throughout the country which possess sufficient
knowledge, legal acumen and access to experts to continually monitor incoming transtmis-
sions and exercise on-thespot discretionary calls or face $75 million dollar lawsuits at every
turn. That is not realistic.” Id. at 931. '

187 This type of moderation makes the information more manageable for those who are
interested in a particular topic but do not have the time to sift through large volumes of
material. This is especially necessary for lists, since all traffic goes to all sites and can easily
create an unmanageable volume of information. The problem is less of an issue for BESs
where subscribers may select the information at their receiving sites, using a hierarchical
classification scheme that allows users to receive selective information.

188 News services are an example of this arrangement. There are also hybrid systems
that centrally distribute information of one sort but allow other types of information to be
freely exchanged. The operator of “Amateur Action Bulletin Board Service” is currently
under indicunent for pictures he posted on the bulletin board. All pictures were placed by
the operator himself and he did not permit subscribers to add their own pictures to the
bulletin board. However, the operator did not screen conversations that were transmitted
freely. See Gina Boubion, Porn Goes High-Tech On Computer Networks, THE Ariz, REPUBLIC,
Mar. 12, 1994, at All.

182 Some forums on USENET, for instance, are moderated, whereas others use the clas-
sification scheme. USENET was announced in 1980 as a two site network that connected
the Unix sites of Duke University and the University of North Carolina, The newwork of
fered network news, electronic mail, and file transfers, “USENET is truly a grassroots phe-
nomena. It has no central administration, no clearly defined goals, no formal membership,
no reswrictions on use — and yet may be the largest computer network in the world.” See
USENET and LISTSERVS: Electronic News and Conferencing, OnLINE LiBr. & Microcom:
PUTERS, May 1992, at 21,
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with gateways to other unmonitored forums. The less moderated a
BBS is the more likely it will'be considered a communication ser-
vice and thus exempt from liability.

Another issue that affects the ability to monitor is the structure
of the information flow. This factor focuses upon whether the in-
formation comes from a single source or from multiple sources. In
Cubly, as in Sega and Playboy, the defendants themselves did not
post the relevant information.'®® In Cubby, however, CompuSex:ve
contracted the operation of the BBS (Journalism Forum) to an in-
dependent contractor who published the defamatory sl:gtemenl:.‘91
In contrast, the BBS operators in Playboy and Sega facilitated Post—
ing by users.'”? In other words, whereas in Cubby only a sm‘gle
source of information existed, in Playboy and Sega the information
came from numerous sources. Monitoring and controlling a single
source of information, as opposed to several hundred sources, is
technically easier and less expensive. Yet, the court in Cubby held
that CompuServe had little control over the information posted by
its single contractor.’®® Under this reasoning, monitoring content
originated by hundreds of subscribers also should be considered
infeasible. . ‘

The Cubby court drew an analogy between an on-line service
and a library, and found CompuServe subject to a lower standard
of liability for the information it carried.'®* This analggy, howevel:,
fails to capture the dynamic nature of the information flow. Li-
braries and bookstores distribute fixed information that can be
monitored at discrete intervals, such as before a book is acquired
and enters the inventory. On-ine services, however, facilitate in-
stant exchanges among subscribers which, if moqi_tored, would re-
quire a high degree of supervision over private egchang.es.
Consequently, analogizing an on-line service to a library may im-
pose a higher level of liability on BBS operat;ors._195 _

In framing the question of contributory infringement without

i

190 Cybty, 776 F. Supp. at 139

191 Jd, at 137,

192 Piayboy, 830 F, Supp. at 1554; Sega, 857 F. Supp. at 683.

195 See Cubby, 776 F. Supp. at 140.

194

195 giubby demonstrates the problem of understanding new technolqgi_es in terms of ex-
isting institutions by attempting to analogize digital t.e.chn.ology to existing concepts and
vocabulary. This problem is amplified in copyright litigation where the legal framework
imposes archaic nineteenth century terminology and forces the court to use such analo-
gies. Using analogies is inevitable in understanding any new phenomencn. A.nalogl.es may
fail, however, to address the unique characteristics of digital technology and its social and
legal implications. It is therefore necessary to challenge the applicability of analogies to
New situations, and to recognize their limits in capturing the new issues at stake, Part II
discusses this methodological problem. See infra notes 200-229 and accompanying text.
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considering the BBS’s right and ability to. control uses by subscrib-
ers, the Sega court failed to recognize the complexity of BBS-users
relationship.!®® The fact that an ongoing relationship exists be-
tween the primary and the contributory infringers, at the time the
infringement occurs, supports the finding of contributory infringe-
ment.'”” Other aspects of the BBS-users relationship, however,
supports .the opposite conclusion. The decentralized distribution
of information on a BBS creates a non-hierarchical relationship.
The distribution structure itself does not require the BBS operator
L0 monitor or exercise any control. Imposing liability on a BBS
operator, however, may shape the BBS-users relationship in a so-
cially undesirable manner.!93

The liability rule for contributory infringement set forth by
Sega is broad and vague. The court did not distinguish the various
grounds on which it imposed liability. ‘It also failed to distinguish
the operator’s actions from those of it users,

Finally, the court did not examine the right of the BBS opera-
tor to monitor posting by users. Such statites as the Electronic
Communication Privacy Act of 1986199 may govern the legality of
monitoring of this sort. This statute limits the circumstances under
which network service providers may intercept electronic message
exchanges. The lack of explicit analysis concerning-the circum-
stances that give rise to liability of the BBS operator, creates a rule
that may cover any conceivable use of on-line services. Such a
broad rule may have a chilling effect on the BBS market.

IIl. CoNceEPTUAL DirFicuLTIES

The two cases demonstrate the shortcomings of copyright law
in the world of digitized media. Both the Sega and Playboy courts
failed to recognize the need to adopt and mold the underlying
principles of copyright to the special circumstances of a digitized
environment. The following conceptual analysis looks beyond
these two decisions and tackles the current debate concerning the
role of copyright in the information age 200

196 Serq, 857 F. Supp. at 687.

197 SS:egSony, 464 Upg) at 437,

198 Part IV-discusses how a liability rule may shape the BBS-users relationship. Ser infra
‘notes 310-12 and accompanying text.

199 18 U.S.C §§ 25102710 (1988). The Electronic Communication Privacy Act (ECPA)
protects the interest of individuals and companies in the privacy of their communications.
See generally Senator Patrick J. Leahy, New Laws for New Technologies: Current Issues Facing the
Subcommittee on Technology and the Lew, 5 Hary, J-L. & Tech. 1, 10-13 (1992).

200 Although the preliminary draft of the Working Group on Intellectual Property of the
Information Infrastructure Task Force, recognized the need to adjust copyright law to the
digitized environment, its recommendations rely on some of the most problematic copy-
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uncritical use of existing copyright concepts in the digi-
tizedT:fvironment yields circular results.‘“"’-‘ Copyright legal con;
cepts, like all other Iinguistic. categories, re_ﬂect a set o
assumptions. The outmoded application of copyright law 1m;ioses
the existing set of values and as§umpuOns on c!lgnal techn(_) og}:i
The use of copyright concepts, without questioning tl}e contmge
validity of the assumptions on which they rely may limit our un 'e;i
standing of the digitized environment. F urthf:{more, the uncritic;
use of copyright concepts without recognizing the manner 13
which they are historically connected to specific technologies an :
patterns of power serves to reproduce the.I')resent structure o
ower.2°2 This article therefore calls for a critical analysis of ccc)lpy-
right ideology—an analysis that focuses on the assumptions un ex;—
lying copyright doctrine and the structure of power ,t}'ley supll)lf:)r(i
The following discussion questions .the assumptions behin
the notions of the creation and distribution (?f 1nf0rmat}0n. Tl‘l‘e
first section focuses on the difficulties of applying the notions of a
copy” and “to copy” in a digitized environment. Th.e_ nexi secuon”
deals with “distribution” and how it differs from digitized %ccesi‘...
The last section highlights the difficulties tpe concepts of “pub 1tc
display” and “public distribution™ present in a d1g1tllzeg‘ c_ont:iezr;
Digiﬁzation, in essence, transforms the private/public -1stm((:l
central to copyright law and challenges the rules predicated on
that distinction.

A. Copies, Copying and Fixation
1. Digitization and the Notion of ‘Copy’

Both courts perceived the BBS operations to involve the distri-

T

r i i ded to amend the definition
right . For instance, the Working Group recommen !
Oig“tr:lcl)?rﬁg’ to include any distribution “whereay:[; cgpy or gfp(;l;or;c;r;dngt;ethl% \«;c:rl;.?:;
i i " N 1] £
Jixed beyond the place from which it was sent, SREE e e cogming 1o
is added). The continuous reliance on the notion of copy, i

Eg{tgrzgast;\seéba;n)ce of power between copyright owners and users, }zna%f ;::oﬁ:;z:flgldTg
Report’s recommendation to exclude on line transmission from reach o
Tor G 99-308 and accompanying text.

201 ] otes 299-308 and acc ) _ ) . '

G L e, el it s s s S
THE INFORMATION GAP 196, 198-199 (Marsha Sie ert et al. N . ramines

i i i i bout technology from a feminis
this methodological difficulty in an attempt to theorize a logy from 2 feminist

ive, “ i i f critical and cultural theory in the old bottles
perspective. “[Pjutting the new wine o e 0 e
inguisti ies i haps even precludes, the .

o o ot oar BT li f authority, difference, community,
Feconceptualization of structures of everyday life—o thority, difference, community,
and relad ith the nonhuman enviconment—valorized by a
POSm{S;Er?I?:t [::rspectives with communication studies. In sum, the absence of a l:;::glael
conscicusness regarding the gendering of technological discourse conceéies 'fr?ln cstable
territery to technological designs that reproduce old patterns of power.and privilege.” Id.
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bution of “copies.”3 These views run counter to the dictates of
copyright law and may have a distorting effect on copyright policy.
First? the view that loading information into a computer’s RAM cre-
ates a “copy” eviscerates the fixation requirement—a requirement
central to copyright law.2* Such an interpretation extends the
meaning of “copying” to include the creation of both. permanent
and.transitory duplications, and covers any information captured
momentarily in the working memory of a computer.

Copyright law distinguishes between a work of authorship and
its material embodiment. The fixation-requirement posits that only
a work embodied in a material object may receive the benefits of
copyright protection.®® Along these lines, the unauthorized fixa-
tion of a previously fixed work results in infringement. Digitized
texts, however, involve a different manner of fixation. Writing digi-
tally, for instance, involves “Virtual Texts,”206 With the exception
of brief correspondence, all- digitized texts read and written by
users represent an electronic version of the primary work stored in
the computer’s memory.2*” In this sense the fleeting nature of the
text characterizes the digitized medium. This also holds true for
exchanges of texts on-line. Although services save part of the net
work traffic in its archives, these systems usually deléte most of the
text after the transitory moments of communication and reception.
Services such as IRC Chat, which allow large group conversations
over the Internet, typically operate in this manner.208

Furthermore, the technique an on-ine service uses to uplead
and download information has different implications with regard
to the concept of “copy.”?® To determine infringing and non-in-

203 Playboy, 839 F. Supp. at 1556; Sega, 857 F. Supp. at 685.

204 Ser infra notes 205-208 and accompanying text.

205 Copyrighted protection subsists in an original work, “fixed in any tangible medium
of expression.” 17 U.S.C § 102 (1988). The fixation requirement originates in the Consti-
ttion that provides rights to authors of “writings.”

208 See LaANDOW, supra note 1, at 21-22, ‘

207 Id. at 19, (“One therefore works on an electronic copy until both versions converge
when one commands the computer to “save” one's own version of the text by placing it in
memory. At this point the text on screen and in the computer's memory briefly coincide,
but the reader always encounters a virtual image of the stored text and not the original
version itself; in fact, in descriptions of elecironic word processing, such terms and such
distinction do not make much sense.”),

208 Ser KROL, supra note 5, at 509,

209 When a file, for instance, is downloaded from a File Transfer Protocol {hereinafter
FTP] site, it creates several copies of the file in the RAM of the various machines that the
FTP happens to cross on its way to the recipient computer. Would all those intervening
copies made during FTP be considered infringing copies? Moreover, in sorme FTP
processes it is possible to read data from a disc and send it directly to the network without
routing any data through RAM. This may depend on the specifics of the FTP site and the
node. Likewise, it may be possible to buffer segments of the data in RAM, so that at any
given time the entire file would not be in RAM,
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fringing uses in such a technical manner und'ermines the constitu-
tional purpose of copyright law—to provide for the greatest
ossible dissemination of information. o
Finally, digitization undermines the distinction between ?he
hysical medium and its content. A book. anq t.'he text em_bgc_hed
in the book represent an example of this distinction. .Dlgmzed
text, in contrast, may be delivered through the networ.k x_mth-out the
use of any physical medium. Conseql‘lently, the distinction be-
tween the physical copy and the copyrighted material no longer
retains its validity. .

2. The Notion of ‘Copy’ and Copyright Policy

The notion of “copy” in a digitized environment’ may impact
the implementation of copyright policy. This concept is central to
the economic rationale of copyright law.2!° Copyright law seeks to
secure compensations for authors by enabling copyright owners to
charge fees for certain uses of their work.*"! In the past copyright
law served that goal by allowing copyright owners to sell phySfcaI
copies of their works so purchasers were gble to use ;hese physical
copies only subject to the owner’s exclu_swe rlghts.,: L |

Digitization undermines the copyright owner’s ability to se
copies of his work and collect fees. Digitized .1nff)rmat;gn is easy to
reproduce and less expensive to copy and distribute.”’* It can be
reproduced in a matter of seconds, downloaded'from a network. by
users, and retransmitted. Furthermore, digitized- rt?productwn
does not diminish the quality of the work.?!* The ability to create

i ituti i i 8, empowers Congress 1o

210 The United States Constitution, Article I, Section 8, Clause 8, empowe €
legislate intellectual property statutes, as follows: “[T]o promote _the progress of scllcn_cc
and the useful arts, by securing for limited times to aénhors ang mvctl;lt?cxlrst,ht;e :}ﬁﬁ: gﬁ:z
i i ective writings and discoveries.” The Supreme Court he his ¢
Sf;‘:etsze? te];];er:;?wic:;‘i(on that gv::sm:ouragemem of individual effort by personal g:ms is the
best way to enhance public welfare. See Mazer v. Stein, 347 U.S. 201, 219 (1954).

211 Spe N, supra note 3, ar 1390, ) )

212 I4 (':[}'(k)lléDt(:)conor):lric rights of authors are secured by the bundle of righs dﬁﬁned_m
Section 106 of the 1976 Copyright Act. 17 U.S.C § 106. This section provides aut t:;_rs wi h
the exclusive right to reproduce and distribute copies l:o the public, provide public pe!
forn d public display, and create derivative work. _ .
oi’r-{gagcigi?i'z]edp;p;oducl:io{l is cheaper then mechanical reproduction. In text, for in
stance, it would be cheaper to copy a 1000 pages onto a disk then to print t.hemdon papea;:
There is also no need for special equipment. The same computer that was used to gene
ate the text, be used in its reproduction. . L o

2el4 ?N'I'?:n ;.nna ’:)rigina] version OfP a work has an adva-m_tagewover its copies, users Frc [;:1
duced to purchase the original. Such demand for “originals” protects the market lor e
work and undermines the justification for legal protection in the form of mtellectuiel2 prop-
erty. See Palmer, Intellectual : A Non-Posnerian Law and Ecomomics Appmac}_a, ; .HAM. -
LINE L. Rev. 261, 297 (1989). While copied versions of books or ret:ords may he.m' erior ucwl
their quality compared with the original, digitized copies are identical to the orlg_mal’:eag C
thcrec‘:s no generational loss. Sez Samuelson, supra note 1, at 325-26; Rice, Licensing the Use
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identical copies, coupled with the vanishing marginal cost of digital
distribution, makes it difficult for publishers to compete with
copiers.?!®

Digitization also makes it difficult and expensive to monitor
the preparation of copies.?’® Several reasons account for this. In-
dividuals are able to copy copyrighted materials in the privacy of
their home or office through the use of their equipment. Digitized
copying does not require the use of large scale equipment, such as
a printing press or even xerox machines.2'” As such, monitoring
becomes more expensive and intrusive. Under these circum-
stances monitoring may violate the user’s privacy. Furthermore,
the digitized environment discourages selfrestraint. The absence
of physical boundaries,*'® the fact that a computer conducts the
actual process of copying automatically, and the abstract nature of
the output copies—all these factors contribute to the public sense
of legitimacy with respect to digitized copying.?'® Also, to use one’s
computer to copy works to which one has access coincides with our
perceptions of property rights in tangibles, and what qualifies as
legitimate appropriations. Finally, no established social or ethical
code exists to prevent copying on computer networks,

The threat of reduced compensation induces publishers to
seek alternative distribution mechanisms that may restrict users’

of Computer Program Copies and the Copyright Act First Sale Doctrine, 30 JuRIMETRICS J. 157, 160
(1990) (reproduced copies of software provide the same performance and repeated use
capacities that a market copy provides).

215 In books, for instance, the price of photocopying a book may often get close to (or
even exceed) the price of a book. The costs of print will usually be subject to economies of
scale, and therefore the costs per copy will decrease with the volume. As a result, publish-
ers will be in a better position to compete with copiers. Since the cost of copying is virtu-
ally nothing, publishers may no longer be able to compete with copiers. Although the cost
of reproduction to publishers are also lower, they must still cover other expenses such as
distributing and marketing the work. For an analysis of the economic considerations in
the context of computer programs see P.S. Menell, An Analysis of the Scope of Copyright Protec-
tion for Application Programs, 41 Stan. L. Rev. 1045 (1989); see also W.M, Landes & Richard
A. Posner, An Economic Analysis of Copyright Law, 18 |. oF LEGAL STup. 325 (1989).

216 Samuelson, supra note 1, at $25-27.

217 z4

218 Ser Gordon, supra note 3, at p. 1345-47. The natural expectation of people is that
they are entitled to freely exercise their physical possessions. The imposition of restrictions
over the use of their property may seem unfair. The copyright owner’s intangible interest
may be perceived as imposing an “extra” unjustified restriction that limits the liberty in a
way that ordinary property does not.

219 The abstract concept of intellectual property does not prompt the moral instinct of
the public that is usually function as hatural restrains and support general compliance with
the rules of the states. Id. Though this problem is typical of all areas of intellectual prop-
erty, it is aggravated in a digitized environment. Since there are no physical boundaries
that one has to cross, and that may signal the extent of right, the self awareness of users to
the wrong they caused would be low. A low level of self restraint would raise the costs of
enforcing copyright law in a digitized context,
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rights in an excessive manner.?2® Publishers also §eek to reinforce
their rights under copyright law t.hr01.1gh the waging of legal wars
against on-line services and by lobbying C'ongress. The rhetoric
often employed by publishers in this campaign for' strc?nger Px:qtec—
tion focuses on the ease of copying and dlssemmatlor} in a digitized
environment. This description however, is n}isleadmg. The em-
phasis upon “copying” actually constitutes a veiled demand by pub-
lishers to expand their rights:beyond the monopely they currently
exercise over infringing uses.

Under the current case law multiple incidental copies are cre-
ated every time programs or data are used on a computer.®! A
monopoly over those copies would provide copynght owqem-wuh
control over the use of their works. In the print world .qunge-
ment occurs not upon the reading of the text. Rath-er, _mfrm'ge-
ment results only from unauthorized copying.** Yet, if displaying
a text on a computer screen involves the creation of a copy, then
the monopoly of copyright owners broad‘tf:ns an(.i covers not only
“copying” the text but also the mere reading of it. ‘

Section 117 of the 1976 Copyright Act®™® sought to address this
issue with respect to computer programs. Secti‘on 117' pl.”owdes
that infringement does not result from the creation of mgdegtal
copies of a program if such copies are es§enUa1 for the utilization
of the program.*®* Nevertheless, this section _aPPlles only to.com-
puter programs and not to other types of dlgltlzed- 1nformalf10n.
Furthermore, as interpreted in MA/, section 117 app!le.:s excluswely
to owners of copies, and does not extend the same privilege to licen-

220 Qne such alternative is restricting access to copyrighted works all together and ch:g:g-
ing for any use based on volume or connection time. Connection time may mcreas'ci 1_:;;
parities among users based on the lyEe of equipment they are using {for instance, ll ;30
take more time, and would therefore be more expensive, to download a book using a
baud modem, instead of a 9600 baud). )

221 This is because digitized works are represented abstractly in ones and zeroill fir}q I’(;-
quire the use of 2 computer to access them. When one works with progra;r&ls a'ncilr glatﬁgn
information, one copy is stored on the hard disk/ diskette, another copy of the mhorrr; stion
is generated in the RAM, and a copy is displayed on the screen. Furthermore, when
connected 10 other servers more copies may be involved. . . o

222 Poor, TECHNOLOGIES OF FREEDOM, supra note 1, at 214. ( Con51.der the c.ruaal.dlls-
tinction in copyright law between reading and 'writ.ing: To read a 'co.pyn‘ght.texenvlzrr;gdw‘gi 3;
tion, only to copy it in writing. The tec_hnologmal_ basis for this distinction is r ersed with
a computer text. To read a text stored in electronic memory, one displays it on the sc E’
one writes it to read it. To transmit it to others, however, one does not write it; orlw)e only
gives others a password to one’s own computer Memory. One must write to read, but not
to write.”).

225 17 US.C. § 117.

224 fd, “[It] is not an infringement for the owner of a copy of a computer program to
make or authorize the making of another copy or a'claptauon of that comPllller pr?grla!:;
provided: (1} that such a new copy or adaptation is created as an essential step in
utilization of the computer program.”
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sees®*> The absence of a definition explaining what it means to
own a “copy” of on-line information coupled with the fact that the
vast majority of users do not own their “copies,” renders section
117 inapplicable in most cases.

The concept of a “copy” also plays a central role with regard to
the privileges of users under the “first sale doctrine.” Section
109(a) provides that “the owner of a copy . . . lawfully made under
this title, or any person authorized by such owner, is entitled, with-
out the authority of the copyright owner, to sell or otherwise dis-
pose of the possession of that copy.”?*® The “first sale” doctrine
thus favors the alienation of personal property over copyright mo-
nopoly.?®” This doctrine is difficult to apply, however, since no dis-
tinction exists to separate the tangible qualities of a copyrighted
work from its intangible aspects, The first sale doctrine raises a
variety of questions: does a user acquire a property interest in a
digitized copy received over a network? Does ownership extend to
bits? What is the scope of any such ownership rights? The first sale
doctrine considers the interests of the copyright owner against the
competing public interest in free trade and alienation of goods.?28
This rationale does not apply to the virtual context of digitized
works.

The absence of a physical medium alters the balance of power
between users and publishers. On-line services may exercise con-
tinuous control over the use of works. When one acquires a book,
for instance, she gains unrestricted access to the information it
contains. On the other hand, access to information on an on-line
service may be restricted or terminated at any ime. The on-line
provider also may impose restrictions on users at their discretion.
While the acquisition of a book involves a single purchase that pro-
vides the buyer with property rights over the book, accessing infor-
mation on-line requires an ongoing relationship between users and
providers of on-line services.2?® In the absence of analogous rights

225 Ser MAZ 991 F.2d at 518.

226 The right to distribute copies to the public entitles the copyright owner to control
the first public distribution of her work. Any further transfer of copies that were lawfully
made is permissible under the First Sale Doctrine. $e¢17 U.S.C. § 103(a). Similarly, section
109(c) provides the owner of a cogy with the right to display her copy in public under
certain restrictions. 17 U.S.C. § 109(c).

227 Blason, Inc. v. DeLuxe Game Corp., 286 F. Supp. 416 (S.D.N.Y. 1965) (“The first sale
rule.. .. finds its origins in the common law aversion to limiting the alienation of personal
property.”); Sebastian Int'], Inc. v. Consumer Contacts (PTY) Lid., 847 F.2d 1093, 1096 (3d
Cir. 1988); see also NiMMER, supra note 29, § 8.12[A], at 8-185.

228 4.

229 The power of the publisher in the digital domain is demonstrated in the case of
JURIS. JURIS was a database of judicial opinions in electronic form that was established by
the Department of Justice in 1971, and served as a legal research source for federal agents.
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to those granted under first sale doctrine, users’ freedf)r.n-to gcces's
and use information becomes more vulnerable. In a filgmzed envi-
ronment, this creates a sweeping right for the cop)fnght.owr'ler.

The effect of digitization on the creation and dlssem.matmn' qf
information extends far beyond the facilitation of copying. Digi-
tization alters the roles played by the different actors and‘ -the
power they may exercise. To focus the debate over the dcﬁ“mt_lon”
of copyright in a digitized environment on the notion of “copy
naturally presupposes an expanded monopoly for Pubhshers. The
current platform refuses to question the publishers role in the dig-
itized environment, and fails to consider how publishers manipu-
late the notion of “copy” to maintain their power.

B. Distribution and Access

The traditional concept of “distribution” is outmoded as a sig-
nifier for the activity of dissemination in th_e worl.d of th.e BBS.
Thomas Dreir proposes to replace “distribution” with the idea of
facilitating access to information:

Each private sphere connected to a nel.:work has two distinct
parts: one part which is publicly accessible and anotl‘ler part
which is publicly inaccessible. Conseq}xently, a work is being
madeé¢ “publicly” available as soon as it-is transferred w1t'hm the
private sphere of the author—or the person.ma.rkenn_g .Lhe
work-—from the inaccessible part to the part which is accessible
to third parties.?*°

Information may become accessible in various metl.lods. One
method focuses on transferring the work into an accessible server,
such as posting on a BBS. A file may be made accessible through

Inl ice Department signed a contract with West Publishing Company to main-
taingasnsddclll;g;it;)cfhe (‘i)atabase. Ogli'l]sepl.. 30, 1993, West announced that it woulg9 go%{]e-
new its contract with the Department of Justice when it expired at the end of 1993, he
reason was West’s concern that making JURIS available to the public would t.hreate_r; i) le
financial success of its own commercial legal database (Westlaw). Making JURIS :gfal abie
to the public would have dropped costs of on-line federal case law and CD ROMs dramati-
cally due to competition. The contract required the federal government to l’Ct;-lm_(!Z)J: er?::
all West-supplied data when the contract expired. Consequently, JURIS was ltl:dt \1\'11 3
year gap in its case law, and the Department of Justice announced that it wmll\l shut 2%‘;!(‘)
JURIS on Jan. 1, 1994. See Graeme Browning, Dueling O_ver Datfz, 25 THE Nat L_]t;
(Dec. 4, 1993). The example of JURIS demonstrates the increasing dependency o luseirs
on information providers. While in the print world the expiration of a contractual re z:—
tonship would stop the supply of future information, it would leave the information al-
read ied intact ] o

230Y "i"lllllznllellas Dreier, Copyright Digitized: Philosophical Impacts and Practical Impkcgtw;s thor
Information Exchanges in Digital Networks, in WORLD INTELL. PROP. ORGANIZATION (“WI )
WORLDWIDE SYMPOSIUM ON THE IMPACT OF DIGITAL TECH. ON COPYRIGHT AND NEIGHBORING
Ricuts 187, 198 (Mar. 31, 1993).
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the use of an anonymous FTP.*3! Yet, another way of making files
accessible is to provide users with. permission to access.?3

Expanding the exclusive right of distribution to include the
practice of providing access, extends the rights of the copyright
owner beyond those currently granted under copyright law. Com-
paring a BBS and a list may prove illustrative. A list is an e-mail
address that is a macro for many e-mail addresses.?®® Users send
their mail to a single address. The mail ‘thereupon is redirected to
the list’s subscribers, either directly or after a- process of selec-
tion.** Both lists and BBSs allow subscribers to share their infor-
mation with a whole group of other subscribers. While a List
creates copies of messages received and sends them to the ad-
dresses of all subscribers of the list, the BBS stores the message and
provides its subscribers with access to those messages. Copies of
works, if any, are made by the individual users.235

This may seem a technicality, but this difference carries tre-
mendous import under copyright law. The exclusive rights under
copyright law are very precise, and reflect a delicate balance be-
tween different interests. Under section 106(3), the copyright
owner has the exclusive right: “to distribute copies.. . . of the copy-
righted work to the public by sale or other transfer of ownership,
or by rental, lease, or lending.”*% Consequently, infringement oc-
curs only when unauthorized distribution of the material embodi-
ments of the copyrighted work occurs. The law does not provide
the copyright owner with a monopoly over access to her work.2

A dissemination structure that focuses on providing access to
information, rather than distribution in a physical media, may en-

231 FTP is a protocol that defines how to transfer files from one computer to another. S¢¢
KroL, supra note 5, at 508,

232 Dreier draws an analogy between making a file accessible and placing milk bottles on
the doorsteps. The doorstep, like the accessible file, is still on a private ground—but it Is
accessible to the milkman. Dreier, supra note 230, at 198.

233 A list server is a kind of sofiware that can be placed on an electronic mail sys-

tem so that when people send a message to the address of the list server, the
message is automatically relayed to everybody else who subscribes to that list
server. It is a kind of multiplier or reflector: an automatic mailing list. It is
technically a use of electronic mail. It functionally is a hybrid of electronic mail,
electronic conferencing and electronic publishing.

Perrit, supra note 178, at 324, .

254 “Some mailing lists are simple reflectors, redirecting mail sent to them to the list 0.{
recipients. Others are filtered by humans or programs of varying degrees of sophistication;
lists filtered by humans are said to be moderated.” TaE New HACKER'S DICTIONARY, Suprd
note 5, at 233,

235 Note that a2 BBS operator may post any information on the system just like any othel
user. The interesting question is, however, to what extent shouid the BBS operator be
liable for information uploaded by its subscribers in violation of copyright law.

236 17 US.C. § 106(3).

287 See Gordon, supra note 3, at 1888; NiMMeR, supra note 29, § 8.01.
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hance the power of on-line sewit;es Fo monitgr and restrict access
to information. Providers of on-line qurmatmn are able to mom;
tor and restrict access, and exclude certalp types of users or uses o
information. A BBS operator may restrict access to mformauop
and may monitor the content trans.ferred. Prodigy, one of tl;de ma(li-
jor five on-line services in the United States, owned by IBM an
Sears, terminated the service of users who used the neWork 1o Pr?j_
test the company’s pricing poli.cy.238 Whereas Prodigy depnv;
users of access to any information on its service, an owner of a
book in the print world never faced the. thregt of' having to surrl;en-
der her copy due to her behavior.** Dissemination by access thus
alters the balance of power between users and pubhs.he.rs. _

The practice of providing access also blurs tpe distinction be-
tween copying and distributing. When a subscnbf:r downloads a
file from a BBS, she activates a program that copies Fhe file and
transfers it to her computer memory. Vthr} a subscriber posts a
file on a BBS it is copied into a space aczcesmbl_e to otber subscn.lb-
ers. Does posting a work on a BBS COQSUtute.dlsmbuuon of copies
to the public? The answer is unclear. BBSs. create a contmll:ul?l
between personal communication and publication, and make it

difficult to distinguish between them. When one sends an e-mail

message to a single address one is plainly ?ngaged in a personal
communication. When one corresponds with several people aqd
sends copies of all correspondences to each of them, one may still
be considered to be engaged in personal communications. V-Vher}
does sending a message to a small mailing llSt. cease to b_e a :enes o

personal communications and becomes public distribution: Deﬁrll-
ing the meaning of public distribution on a BBS involves not only

238 Prodigy users used electronic mail and bulletin boards to organize a protest against
changes in %hye network's pricing policy. Prodigy‘disgommued service 10 ?SCTS w:e(:: r;l)a:;ttlg;.
pated in the protest. The users argued that Prodigy interfered with their rezsp rech inrer
ests. For a discussion of the constitutional aspects of those events see Edwars jt. A?:t 2] on
Note, Is Cyberspace a Public Forum? Computer Bulletin Boards, Free Speecf;, am‘is 177 if 4 ::LEkc_
Gro. L]. 409-12 {1992); see Jerry Berman & Marc Rotenberg, Forum: Free ngmand pind
tronic Age, N.Y. Times, Jan. 6, 1991, at C13; see also James Boyle, A Theory of oo
tion: Copyright, Spleens, Blackmail and Insider Trading, 80 CaL. L. Rev. 1413, 324 (1992).

239 Another example of withholding access is the announcement of Knight- ! er ib-
une which publishes via ClariNet, that it will cease publishing the Dave Barry col 1_|m:|v I?ich
the Mike Royko column. This announcement followed a reported case of |_)l|_raCyI,_ in which
a subscriber sent a copy of the column via e-mail to a non-subscriber mailing list,

Astor, Barry Feature Polled, EmToR & PusuisHer Mac., Oct. 8, 1994, at 46'd‘ hic

240 Prodigy's decision to shut down a bulletin board that it considere po:'lnqgn'l)p ke
Tepresents another incident concerning censorship issues. Prodigy closed a bu etltlill 02 rd
¢alled “Frank Discussions”, on the ground that it constituted pornography. Onl_ 1e com_
flicts between Prodigy's management and the network’s users over censorship p% icies Iseb
ployed by the network see Sex Talk Prompts Prodigy to Shutter Bulletin Board, (_Jm. fn:}::., Firs't
1, 1993, at B. For the significance of those incidents from the perspective of the
Amendment see Naughten, supra note 238.
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adjusting the notions of copying and distribution, but also address-
ing the notions of private and public. The next section concerns
these issues.

C. Digitization and the Public/Private Distinction

The question of what constitutes public distribution and pub-
lic display in a digitized context raises another set of conceptual
difficulties. Digital technology challenges the notion of the “pub-
lic” and the private/public distinction. We may all agree that if
one uses her computer in the privacy of her home or office this use
occurs in private. When a user enters an on-line service she is able
to interact with other users and access information open to every-
one or to a large group of users. Does an on-line service constitute
a public sphere? Does logging on to an on-line service transform
the situation from private to public’ When one navigates the In-
ternet from the privacy of her node, does she leave the “private”
and enter the “public?” The physical boundaries that previously
drew the line between the private and public no longer distinguish
between these two spheres. This diminishing role of the physical
realm for separating the private and the public evidences itself in
the context of other technologies.2*! Thus, radio and television
broadcasting provided the traditional means through which every-
one could share a social experience from -the privacy of one’s
home.242

Defining on-line services as “public forums” does not necessar-
ily make all on-line uses “public.” For instance, when a user corre-
sponds via e-mail we consider this communication private.
Accessing files opened to other users, however, such as in a BBS
scenario, raises the question as to whether this transforms the ser-
vice from a private forum into a public one. By watching television,
viewers do not become part of a public situation. In stark contrast,
on-line services allow users to interact with the information posted,
and thus to participate in the situation they encounter. The ques-
tion is whether the manipulation of information‘on-line constitutes

241 The weakening force of the ‘physical place’ to distinguish between private and pub-
lic is also the consequence of social transformations as manifested by law. For instance, the
growing awareness of domestic violence challenged the traditional liberal approach which
protected the {private) home from the power of the government. Increasingly, women are
able to file suits against marital rape, and courts are intervening in cases of child abuse.
On private/public distinction under liberal ideclogy and the perception of the family, see
Frances E. Olsen, The Family and the Market: A Study of Ideology and Legal Reform, 96 Harv. L.
Rev, 1497 (1983).

242 On the effect of the media on the concept of private experience and social situa-
tions, see JosHUA MEvROWITZ, NO SENSE OF PLACE, THE IMPacT OF ELECTRONIC MEDIA ON
Social BEHavior 69-125 (1985).
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a public behavior, and whether one’s behavior provides a suitable
measure for distinguishing the private and the public. The ques-
tion of which on-line activities are considered private may deter-
mine many of the rights and obligations of users and on-line

roviders. For instance, what would be the scope of the constitu-
tional right of users under the Fourth Amendment??*3® One needs
a warrant to enter a suspect’s home, but does one need a warrant
to follow exchanges of information on-line, or to open a file on a
server?

One cannot make the distinction between private and public
in the abstract. One must first define the purpose in labelling an
action or a place as either private or public. The following discus-
sion therefore explores the role that the private/public dichotomy
plays in copyright law. The next section examines how digi‘tal tech-
nology challenges this dichotomy, and sets forth the pn'nmples for
approaching the private and public in the interactive medium.

1. Public, Private, and Copyright Law

The private/public dichotomy is fundamental to copyright law
and emerges at every level of its opf:rattion,244 dividing the \:\’Oﬂd of
cultural products.into private property and public domain.?*° :l“he
distinction copyright law delineates between expression and 1c.1ea
retains any aspect of a work which is not considered an expression
within the public domain.**®

The public/private distinction also draws the line between
permissible and infringing uses of copyrighted works. The exclu:
sive right of copyright owners to disseminate their works extends
only to distribution, display or performance in public. Even
though the private use of a copyrighted work, such as unauthor-
ized reproduction or the preparation of a derivative work, may also

P}

243 U.S Const. amend. IV. (“The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and scizures, shall not be vio-
lated. . . .") For the extent to which the Fourth Amendment applies to computerized
records see Note, Warrant Requirement for Searches of Compuderized Information, 67 B.U. L. Rev,
179 (1987). ) o

244 Peter Jaszi, Towards a Theory of Copyright: The Metamorphoses of ‘Authorship’, 1991 Duke
L]J. 455-502 (arguing that copyright doctrine includes a fundamental tension between
public benefits and private rewards). Many courts downplayed this copu:adl'cuon by re-
placing it with other pairs of opposition, such as the idea/expression distinction that ap-
pears to be more reconcilable, but in fact provokes that tension over and over again. Id, see
also Boyle, supra note 238, .

245 One author suggests that the institution of copyright stands.on the boundary be-
tween the private and the public. This explains why “copyright is sometimes treated as a
form of private property and sometimes as an instrument of public policy created for the
encouragement of learning.” See MARK ROSE, AUTHORS AND OWNERS 140 (1993). )

246 Sg Baker v. Selden, 101 U.S 99 (1876). This distinction is now embodied in section
103(a) of the 1976 Copyright Act. 17 U.S.C. § 103(a}; see also Jaszi, supra note 244,
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infringe one’s copyright,2*” such acts become legally significant
only when they are likely to affect the market for the work.#® Djs.
tinguishing between public and private uses therefore defines what
it means to have a copyright in a work.24? Thus, copyright law not
only distinguishes between private property and public domain,
but also uses the private/ public dichotomy to define the bounda-
ries of private property. When a work is private, namely copy-
righted, several public uses are prohibited unless those uses are
licensed by the copyright owner.25° This carefully delineated mea-
sure of ownership distinguishes copyright from conventional prop-
erty rights in tangible objects, such as a house. When one owns a
house, one is able to exclude both private and public uses of the
house. When a person owns a copyright in a movie, however, she
may prevent its public performance, but not its performance in pri-
vate. Thi$ public/private dichotomy illustrates 2 fundamental ten-
sion in copyright law. The policy rationale underlying the public/

private dichotomy, emphasizes that copyright doctrine mediates

public interest in the production of information and the public

interest in access to information. Current copyright law addresses

this tension by temporarily placing certain types of information

under limited private control. This results in the exclusion of
some information from the public.?®!

Thus, it is necessary to examine particular assumptions rele-

247 See Sony, 465 U.S. at 465-70 (Blackmun, J., dissenting). There is no private use ex-
emption under copyright law and some uses in private may be infringing. Walt Disney
Prod. v, Filmation Assoc., 628 F. Supp. 871, 876 (C.D. Cal. 1986); NIMMER, NIMMER ON
COPYRIGHT, supra note 29, § 8.02[C], at 8-30-31.

248 This is reflected in fair use doctrine. Under section 107 of the 1976 Copyright Act,
an otherwise infringing act may not impose liability on the actor, if it constitutes fair use.
The factor considered the single most important element of fair use is “the effect of the
use upon the potential market for or value of the copyrighted work,” 17 US.C. § 107(4).
Although fair use under U.S. copyright law is not defined as private use, private non-om-
mercial use would weigh in favor of fair use defense, even though it is only one element to
be weighed in 2 fair use analysis. See Campbell v. Acuff-Rose Music, Inc., 114 S. Ct. 1164
(1994).

249 Copyright law defines a relationship among people with respect to works of the
mind. It provides the owner of copyright with a set of exclusive rights with respect 1o her
work, and thus restrict the rights of others with respect to that work. Copyright law pro-
vides owners with the right t use the power of the state to enforce their exclusive rights,
and thus grants them the power to license their work for a fee. “Copyright does more,
then, than govern the passage of commodified exchanges across the boundary between the
private and the public; it actually constitutes the boundary on which it stands.” Rosk, supra
note 245, at 141,

250 17 US.C. § 1086,

251 “The interest of the copyright law is not in simply conferring a monopoly on industri-
ous persons, but in advancing the public welfare through rewarding artistic creativity, in a
manner that permits ‘the free use and development of non-protectable ideas and
processes.” Computer Associates Int'l, Inc. v. Altai, Inc., 982 F.2d 693, 711 {2d Cir. 1992).
For a eritical discussion of this formula of copyright law, see Chon, supra note 1.
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vant to the public/private dich9tomy, and what consegu;tnlc?vs tl;s-
distinction has within the copyright arena. F1rst,- copyrig aw(}))rks
ceives the private realm as the focqs qf the'creauon P:ﬁFess. orie
are created by individual authgrs in 1solat10r_1 ar}d within a pntion
sphere. This conception of private cre:dto”rs Just;ﬁes re.mune(l:":ived
through private property.** The “publ.lc, by cont.rasa, is t201'C1mamd
as a market of passive ;;sers that exploit cultural products,
i rivate sphere.? .
" th"le"hlls, one Eet of assumptions relates to the process ot;i cr;a%p()r;
Several scholars have suggested that our contemporary de mtion
of “author,” reflects a late eighteenth century Romaj:)tlc rl:;)alm:
The notion stems from the genius of an author who “brea o
gether with tradition to create somcthmg utterly.r‘le\:v,- unul]ue;; ;
a word, ‘original’.”*** This notion perceives the mdwldu; a:XClu_
as the epicenter of the creat_ior.l process, and cons.equi_n n};l exclu-
sively responsible for the creation of a work. This ra 10d e “I,)a °
vides the moral basis for granting authors both credit an
ir works. o
o tg(::(r;ther set of assumptions relates to the distnbutlf)n of w?lilisé
Distribution involves the transfer o‘.f works f.rom the ;Ia)lrlvfate sp jere
to the public sphere. This transfer is the .uIUmate. goal o ciol:gr g,lfr h
law.2%5 The underlying purpose of copyright law is nothon.y tl?ose
vide incentives for the creation. of works, but also for s aring ose
works with the public.2® Once a work leaves the exclusive conCSSi-
of the author within the private sp.here and thus becomestj a;r; o
ble to the public, the authors’ ability to collect fzompeglsa o s o
the use of her work decreases. Mechanisms designed by copy grk
law seek to secure monetary incentives for authors wherll a vtvion
becomes the most vulnerable to unauthopzed exploitation,
namely, when it becomes available to the public. St theic
Accordingly, copyright law allqws authors to co;nrx_lo iy their
works in the marketpiace by granting them an exclusive ng

252 S Dreier, supra note 230, at 152-93.
253 ‘ - g
254 ﬁartha Woodmansee, On The Author Effect: Recovering Cougamztgfv. :}icﬁnﬂ?gf 11&: b
Ent. L), 279, 280 (1992). Woodmansee describes the evolution o ok ite
ei }{teén. cent,ury Germany from a mere craftsmen involved in the_crez:) o O o o
Ihgc modern concept of the genius, which is based on Fhe RomanQC n S Lol Conditions of
Ser also Martha Woodmansee, The Genius and the Copyright: Economic 1?84) B e and
the Emergence of the “Author,” 17 ElGHTEENTH-CEN‘l;U_kY §mn. 425 ( Germany.
legal conditions of the emergence of the “Author™ in glgh:eenAceﬁryl i
255 |, Ray Pauerson, Copyright and “The Exclusive Right” of Authors, 1 J. 3
Proe, L. 1, 1998). . . .
;(;; kft;r 2171 (Lhe clnsdtutional purpose of copyright law is to pr?rgogcc[l)rg:gress of sc
ence and the useful arts in society as a whole. See U.S Const. art. I, § 8, cl.
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authorize certain uses of their works. In this sense, under copy-
right doctrine, the “public” is analogous to the market.2” Afier all,
a work derives its economic value from the market. The public
becomes the universe of potential consumers, passively receiving
works distributed upon the completion of the creation process,
The “public” seldom is considered an active participant in the task
of advancing progress. Since access to and use of information by
the public is the ultimate goal of copyright law, restrictions-on the
access right of the public must be limited to the levels necessary to
guarantee appropriate incentives for authors. Hence, copyright

doctrine emphasizes public, i.e., market, distribution as its primary
target.

2. Public/Private Dichotomy Challenged

The digitized environment challenges the public/ private di-
chotomy—a concept central to traditional copyright law—in a
number of ways. First, creation does not occur in isolation. Digi-
tization challenges the concept of “creation” as an isolated process

that occurs in the private sphere.?® Patricia Marks Greenfield ar-
gues that

“[t]he screen makes an individual’s thought processes public,
open to others who can also observe the screen. It makes writ-
ing into an easily observable physical object, which can be
manipulated in various ways by other people. Thus, the com-

puter makes the private activity of writing into a potentially pub-
lic and social one.”?5?

Furthermore, the potentially interactive nature of digital rep-
resentation transforms the creation process into a dynamic process
that involves exchanges.>® This process is neither private nor pub-
lic. When a subscriber posts a message on a BBS or in a new-

257 The concept of the market as public may be confusing since the ‘market’ in the

liberal state is usually perceived as private. The liberal definition of the market as ‘private’
supports minimizing the state’s intervention in that sphere. But it is not unusual for the
same social institution 1o be categorized either as private or as_public.depending on the
perspective one takes.

258 See Landow, supra note 1, at 88-100; Peter Jaszi, On The Author Effect: Contemporary
Copyright and Collective Creativity, 10 CArRDOZO ARTs & ENT. LJ. 293, 319-20 (1992).

259 PATRICIA MARKS GREENFIELD, MIND AND MEDIA: THE EFFECTS OF TELEVISION, VIDEO
GAMES, AND CoMPUTERS 139 (1984); sez also HEm, infra note 277, 163-64 (discussing re-
search which shows how computerized writing and writing on bulletin boards, becomes a
communicative and cooperauve endeavor).

260 Digirized systems tend to be more interactive than traditional works. This is due 1o
the fact that manipulation of digitized works is relatively easy and inexpensive, and there-
fore aliows input of users to be mtegrated into works. Non-digital media, such as printed

text, film, sound recording, carry only a single form of the work at a time. See Pool, supra
note 1, at 50,
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sgroup, that message becomes part of a platform af:cessit‘)le to ;H
other subscribers. Such postings become potentially linked.

Furthermore, the elasticity of the digitized form allows subscribers
to include the original message in their response, or to mapipulat_e
it and reconstruct a new version of the original message.252 This
response would become part of the feed of informaqon on Fhe
BBS. Subscribers may manipulate files, combine files, link specific
blocks of text, annotate text written by others, and create links be-
tween separate documents. The ability of subscribers to integrz?te
their comments and revise messages posted on the BBS signifi-
cantly changes the structure of information preduction. For exam-
ple, integrated annotations are no longer external to the.text and
subsequently are no longer private. Instead, the annotations con-
verge with the original text and thus are shared among z?ll supscnb-
ers.2® Compare, for instance, annotation of an article in the
privacy of one’s home, with annotation of a text on a BBS.
Although both activities may occur in a private space, the annota-
tion of an article on a BBS creates a new version of the text. Subse-
quent users may instantly read and further revise this “new”.text.%“
The authoring of individual postings may therefore involve interac-
tions with other postings on the BBS.2%® If one conceives a BBS as

261 When text is written on a wordprocessor and connected to a network, it functions in
a hypertext environment, namely, it may be linked to qt.her texts, cor:verged with them, in
whole or in pieces, and be placed in the “same psychic framework.” See HeM, infre note
277, at 160-61. . .

262 David Bolter’s observation of a “newsgroup” demonstrates some of these issues: “The
prose of these messages is almost as casual as conversation, precisely because publication in
this medium is both easy and almost unrestticted. The transition from reader to wmerlls
completely natural, The reader of one message can with a few_keystrokes send off a reply,
Readers may even incorporate part of the original message in the replay, l.)lurimg the
distinction between their own text and the text to which they are responding.” Davip
BOLTER, THE WRITING SPACE: THE CoMPUTER, FIYPERTEXT, AND THE HisTORY OF WRITING 29

1991).

( 263 )Furthermore, the fact that works are not created in isolation introduces a whole new
set of interests to be considered. For instance, texts become more vulnerable and the
power of writers to govern their meaning is weakened. Inasmuch as texis are vu_lnerzllblﬁ to
changes and convergence with other texts, authors may no longer solely control their
meaning. See LANDOW, supra note 1, at 72, _ )

264 Landow perceives the ability to integrate one’s comments into the text to be liberat-
ing and empowering for users, Id. at 178 _(“As long as any reader has the power to i_mtc:r
the system and leave his or her mark, neither the tyranny of the center nor that of the
majority can impose itself.”). ) o )

265 This is made possible by the fact that digital media “removes the physical isolation of
individual texts,” and thereby allows the “virtual pres.ence”.o‘f .d‘le aqg}or. Id. at 88. Such
“virtual presence” of texts and authors makes writing in 2 digitized environment collabora-
tive in two senses: one is the way in which readers and authors collaborate to create mean-
ing, and the other is the way in which authors are collaborating with texts of other writers.
Id. (“The first element of collaboration appears when one compares Lhe' roles of writer and
reader, since the active reader necessarily collaborates with the author in producing a text
by the choices he or she makes. The second aspect of collaboration appears when writing
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a product like the Playboy court,?% then it becomes a product writ-
ten by subscribers who, through posting and interacting, have pro-
vided the meaning produced by the BBS.

Digitization furthers challenges the underlying copyright as-
sumption that distribution necessarily occurs in public. Thomas
Dreier argues that in a network environment “the public sphere on
which copyright relies to such a great extent is eliminated, and lit-
tle more is left than the umbilical cord of the connecting net-line
which runs through what used to be the now-eliminated former
public sphere.”*? Thus, by directly connecting private nodes of
users, the network directly links the private spheres, and the “pub-
lic” disappears.

It is not clear, however, that the public sphere really disap-
pears in a networked environment. Even though some notions
such as a “public place” or a “physical marketplace” are being
transformed, the exact nature of this transformation still is un-
clear.?®® It seems that the idea of “public” as a “sphere” persists
specifically as a range of actions, interests, or endeavors. The chal-
lenge is to understand the nature of this sphere, as shaped by digi-
tal technology, and to draw on ‘its relationship to concepts of
public and private.*® The following issues emerge: What is the na-
ture of the new sphere that involves interactions between individu-
als? Is this sphere new? Is it public’ What would be the meaning
of “private” in the absence of “public”? Would the concept of “pri-
vate” persist in a world that is entirely connected??” How does the
medium shape the relations among private individuals? How does

i

now with the virtual presence of all writers ‘on the system’ who wrote then but whose writ-
ings are still present.”).

266 Playboy, 839 F. Supp. at 1556.

267 Dreier, supra note 230, at 193.

268 The use of the term ‘sphere’ may thus be misleading. As noted by Arendt, the diffi-
culty in theorizing is partly due to the fact that these notions function as adjectives. Ses
Hanna Fenichel Pitkin, Justice, On Relating Private and Public, POLITICAL Tneory, Aug. 1981,
327-28. Pitkin quotes Arendt, stating, “ “The Public’ and 'The Private,” which makes them
seem mysterious entities, seducing us into reification, Or else we must attach the adjectives
to some general noun, used metaphorically: the public (ot private) sector, sphere, domain,
or realm; whereupon we are likely to fall victim to the unexamined connotations of our
own metaphor.” /d.

269 For the perception of the “public sphere” as a historical phenomena which was ef-
fected, among other things, by technological changes, see JURGEN HABERMAS, THE STRUG-
'E'URAL TRANSFORMATION OF THE PUBLIC SPHERE, (Thomas Burger trans., MIT Press 1989)

1962).

270 Heim, for instance, perceives a threat in the digitally linked text, to the psychic soli-
tude of author and reader.

A certain amount of solitude,” hie argues, “is requisite for creative thought, for
any innovative thinking that reaches beyond a mundane familiarity with things
and beyond the margins of current terms and fashions . . . The intimacy of
thought and things, as it achieves presence in the contemplative framework of
traditional reading and writing, is transformed by the new electronic element.

k
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it effect social institutions such as “public debate” and the “private
market”? What does “public” mean in a digitized context?

The threshold question turns on the fact that as human ac-
tions and social interactions gradually turn on-line and enter the
“public” sphere, that sphere as we presently under.stand it“under;
goes a process of transformation. To concep_tua‘llf'ze the “space
that consequently facilitates exchange among individuals thus be-
comes the challenge. o

Finally, the availability of direct communication also trans-
forms the role of users in forming the market of passive consumers.
Direct communication allows users to reach out from their own
private spheres, via the network, directly into the private spheres of
authors who make their work available.?” Consequently,.wo-rks do
not find their way to the marketplace, and they are not d1.strll-)uted
to users at all. As such, users play an active role in retrieving infor-
mation. Although not all methods of network t.:l;stnbutlon pre-
scribe such a role,?” this unique feature characterizes such on-hgg
distribution methods as retrieval systems on data bases and I:TPs.'
This active role challenges the notion of the publ;t_: as a “passive
audience.” In fact, it may actually transform the notion _of a single
“public” that can be characterized in a uniformed_ way, into an ag-
gregated number of active individuals who act pr!vatcly.an‘d sepa-
rately. From the perspective of copyright d'OCtl‘lnc, dlstnbuu?n
under these circumstances is not to the public, but by the public;
namely, by individual users.

3. The “Public” and the Digitized

The public/private distinction Floes not prqv_idc a useiful‘ ?.na(li-
Iytical tool for redefining the meaning of copynght in a-d{glu?e
context. This failure emanates from the inability of the distinction
to facilitate a discussion of the particular interests and values that
may be at stake in this environment. The class1ﬁcanqn of on-line
uses into “private” and “public” is not baseq on any inherent na-
ture of those uses. The private public distinction 1s a construct
which reflects a political choice.?”* The decision of what is to be

i i ift i i inhabiting the
The privacy of mind that must shift into secrecy is no longer in n
sameppsyc;?;c framework as that of the handwritten page and the book.
See HeM, infra note 277, at 222-23.

271 Dreier, supra note 230, at 193. ) . . L
272 Sere, for ingrt:nce, distribution by mailing lists. For a discussion of different distribu-

i i i i - d accompanying text
tion mechanisms of on-line services see supra notes 233 237 an )
273 For the legal significance of the active role of users under copyright law, sce supra

tes 77-78 and accompanying text. ) . . L )
ng';is For an excellent giscussion of the centrality of the public/private distinction for lib-
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considered private and public merely restates the conflict between
rights of authors and the rights of users.?” Determining what en-
compasses the “public” in a digitized context reflects a choice
about the distribution of wealth and-the flow of information.?’® Tg
apply the current notion of “public” without considering the
changing circumstances of the digitized environment, creates a
bias in favor of copyright owners.

This analysis demonstrates how digitization undermines cen-
tral assumptions of copyright law concerning the private and the
public. Given the potential active role played by the public in the
creation and dissemination of information, it may be necessary to
reconsider the balance betwéen the rights of copyright owners and
the rights of users. The resulting question asks whether any justifi-
cations exist to give copyright owners a monopoly over all public
uses$. If, for instance, the creation process no longer occurs in pri-
vate then perhaps there ought to be permissible public uses under
copyright law. The more interactive the creation process becomes,
the less authorial power is present.2’? Consequently, the integrated
private self fades and “the rights of the author as 2 persistent self-
identity also become more evanescent.”®® The private thereupon
becomes more vulnerable, and the ability to identify distinct
boundaries of a work and to protect its integrity declines. Further-
more, the private acting “publicly,” also becomes more vulnerable
to monitoring and control. When information is originated and
received in the privacy of one’s own node, the home becomes a
gateway to the public. Considering private places which facilitate
access to the public as “public” makes the private become more

eral theory and for the role of information see'Boyle, supra note 238, at 1433-37; see also
James Boyle, The Anatomy of a Torts Class, 34 Am. U. L. Rev., 1003, 1023-34 (1985) (discuss-
ing the prominence of the public/private distinction in tort law); see generally Duncan Ken-
nedy, The Stages of the Decline of the Public/Private Dustinction, 130 U. Pa. L. Rev, 1349 (1982);
‘Morton J. Horwitz, The History of the Public/Private Distinetion, 130 U. Pa. L. Rev. 1423
(1982).

275 Boyle, supra note 238, at 1436-37 (“every dispute about property rights in informa-
ton resolves itself into a dispute about whether the issue ‘is'in the public or the private
realm. This rhetoric of geographic placement suggests that we are engaged in a factual
inquiry about the location of a preexisting entity within a weflcharted and settled terrain.
Nothing could be further from the truth. In fact, the process is one of contentious moral
and political decisionmaking about the distribution of wealth, power, and information.
Since there is in fact no intelligible geography of public and private, the attempt to resolve
issues by drawing a line between the private and the public, ‘gives us only an empty ex-
change of stereatypes which have considerable motive power and this may lead to undesir-
abie results,” ™),

276 Id.

277 MicHAEL Hem, ELEGTRIC LANGUAGE: A PHiLOSOPHICAL STUDY OF WORD PROCESSING
12 (1987).

278 1
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vulnerable.?” If the “public” does not receive a work passiVely, but
instead may interact with it, then the current power qf authprs to
restrict public uses of their works deserves .rec0n51derat10n. Finally,
applying the notions of private and public must also account for
changing expectations of what should remain in private and what
should be a public experience.

IV. REPRODUCING CENTRALIZED STRUCTURES OF SOCIAL DIALOGUE
A.  Social Dialogue as a Meaning Making Process

The previous discussion examined some conceptual difﬁ(;ul-
ties involved in applying copyright law to digital techno_lqu. Usm_g
an inappropriate conceptual framework to ana.lyze. dlglta}l media
fails to facilitate a thorough examination of the particular interests
involved in this context. Consequently, the ex.isting .framcwgrk
may create legal outcomes that are not necessqnly soc1a¥ly desu'c?—
ble. This final section demonstrates how imposing contnbutm:y li-
ability on BBS operators would centralize .th_e_ poten.tlally
decentralized structure of social interactions in a digitized environ-
ment. From the perspective of meaning—making processes and so-
cial dialogue, imposing copyright liability on BBS operators may
involve a high social cost. Before I discuss these costf, let rrie ﬁFst
describe what I mean by “meaning-making process” and “social
dialogue.”

"lg"gc process of creating “works of the mind,” such as v:forks. of
art, intellectual works, or other expressions of the Fn%man s m1r.1d'
may be perceived in many ways. One way to look at it is as an activ-
ity that generates a product.*® Such a perspective focuses on the
labor involved in creating works and dependmg on their produF-
tive activity studies the different relations of soc1a1' agents to their
artifacts. Another way to view the creation process is as a process of
expressing oneself.*®' This perspective focuses on relations of peo-

279 ing with text on one’s own screen in the privacy of one’s home may be per-
ceivedlzﬁlslflt)llicg’ if a text is originated in a remote site that al!ov\fs access to the public. I-E
the law defines as ‘public’ activities that we used to perceive as “private, then the Iflzofpyrlgn
owner is granted the power to intervene in a sphere that we consrder private. Enforcing
copyright under those circumstances would involve invasion of privacy. .

280 The Lockean labor-desert theory is based on the notion that property rights are ac-
quired by mixing one’s labor with an external object. Joun Locke, THE Sl-:co;? TR‘l-‘_AT;eSIE_
ofF GovernmeNT (P. Laslett ed., 1970); see also Wendy J. Gordon, A Property OEghS; in Lf
Expression: Equality and Individualism in the Natural Law of Intellectual Property, 1 ALE LJ.

3 (1993). , .
159331 gI'he ;ersonality approach is based on the perception of the author’s creation as :r?-
expression of the self. Hegel's theory of projection is based on three components: p«:ersthe
ality, embodiment in an external thing, and recognition by others. This theory stresses
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ple to objects that manifest their personal expression.”®? In sum,
both of these conceptions focus on a singular social agent working
alone, be it an individual or a corporation.

An alternative approach, which does not focus on the sole cre-
ator, perceives the creation process as an engagement in a social
dialogue.** Under this view, various social agents are engaged in
an ongoing process of constructing the meaning of symbols,
Through this process social agents give meaning to the objective
world and define their own identity.?®* The process of creating
and communicating information may thus be perceived as a pro-
cess of creating meaning.®

Postmodernist scholars emphasize the significance of dialogue

over meaning as the essence of the human cultural being and the
struggle over meaning making as the essence of political action in
postmodernity.**® Culture is thus perceived-as an ongoing process
of meaning-making through communicative activities, that is
through social dialogue.”” This sphere is both constituted by the
individuals engaged in it and constitute them.?® Social agents en-
Joy different levels of power to fix and transform meaning depend-
ing on their ability to access and control access to sources of
signification and circulation.®®® The politics of meaning-making is
a struggle to “fix and transform meanings in a world where access
'to the means and the medium of communication is limited.”?*

self actualization of the individual as a basis for property rights. See G. W. HeGEL, PHiLOSO-
pHY OF RiGHT §§ 41-71 (T.M. Knox trans., 1965).

282 For an analysis of the labor theory and personality theory as a justification for copy-
right see Justin Hughes, The Philosophy of Intellectual Property, T1 Geo. L.J. 287 (1988).

83 See Rosemary . Coombe, Objects of Property and Subject of Politics: Intellectual

Laws and Democratic Dialogue, 69 Trxas L. Rev. 1853 (1991), For a critical examination of
capyright law from the perspective of a postmodern notion of pragress, see Chon, supra
note 1.

284 The underlying assumption of this discussicn is that the objective world receives its
meaning through symbolic communication, and is, therefore, necessarily mediated by dia-
logic relations. Identities and ideclogies are formed through dialogical interaction with

shared cultural symbols. See MiGHAEL GArDingk, THE DIALOGICS OF CriTIQUE, M.M. BakH-
TIN Ann THE THEORY OF InEoLocy (1992).

285 Chon, supra note 1, at 122-24,

286 Coombe, supra note 283, at 1861; Keith Aoki, Adrift In The Intertext: Authorship and
Audience “Recoding” Rights - Comment on Robert H. Rothstein, *Beyond Metaphor: Copyright In-
fringement and the Fiction of the Work,” 68 Ci1-KenT. L. Rev. 805, 835-87 (1993),

287 For a discussion on dialogic democracy see Drucilla Cornell, Toward a Modern/
Postmodern Reconstruction of Ethics, 138 U. Pa. L, Rev. 201 (1985); Frank 1. Michelman, Law’s
R?bubiic, 97 Yare LJ. 1493 (1988).

88 This concept of dialogism derives from Mikhail Bakhtin. See T. Toporov, MIKHAIL

BakuTin: THE DiaLocicaw PrivcieL ix (W, Godzich trans., 1984); See also GARDINER, supra
note 284.

289 Coombe, supra note 283, at 1860-61,
290 See Coombe, supra note 283, at 1860-61. Coombe argues that intellectual property

laws suppress dialogic practices by “preventing us from using the most powerful, prevalent,
and accessible cultural forms o express identity, community, and difference.” Coombes,
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BBSs may decentralize the power to g.e.nerateggnllcaning by fa.cil-
itating direct communication among 1nd1V1.duals. The -foll.owmg
discussion elaborates the significance of direct communication to
social dialogue.®?

B. Direct Communication and Decentralization

Intermediaries alone previously governed the link between
creators and users of information. Intermediaries, SL}ch as p‘ubh.sh-
ers, broadcasters, and distributors play a central role in distributing
non-digitized works. This is due, to a large exten't, t? the ﬁnanm.al
resources necessary to physically produce and distribute works in
the physical media.?®® The author’s economic dependency on an
intermediary allows the intermediary to select wh:c‘h works will be
published and consequently the message that ul_nrqately will be
conveyed. Thus, the economic structures of the printing press and

3, at 1855, Perhaps this overstates the matter. Some level of property rights in
:::)rlfsnaﬂr;e ggcessary o Securcpthc fre:dorrtli .t? express one’s self. Yet, the scope of rights

justed to accommodate free dialogue. ] o
shzg?l%:rzdﬁzt,ehowcver. other characteristics of BBSs that may decentralize §erplogc
power, and deal with representation in a digitized form. One such characteristic is ;i aj
flexibility of digital representation, which allows meaning 10 be created by var;(l)_us ﬂsgn ”
agents at various times. Another aspect of digital media that supports decentr lzitll I8
interactivity. Digital representation enables users to act upon works. (llhonselc)]uteglsg, (he
meaning of a work reflects not only a single meaning chosen by the au or,1 u
tual influences of many authors and users. See generally Landow, supra nmef  discussin

292 The circumstances of Playboy and Sega do not provide the best context fo_r f: Liog

the effect of a liability rule on social dialogue. One reason is the ty'pel_o. in onr}:ls on
exchanged on those BBSs. Providing a forum for exchanging sexually explicit nt}?lten Yo
creating a subculture of video game players may be perceived by some a? wor t:fsw‘vhich
there is no principled way for distinguishing those BBSs from a music or;lqn;l o . which
music fans exchange music compositions or a newsgroup on literature in wr_hlc' m mbers
exchange poems and review ardicles. Copyright lvaw does not make any aesd_ et(llianmta ora
Jjudgments regarding the subject matter of copyright protection. Anoth]er 1_sa[hc fOC%l e of
the two opinions for derhonstrating the social promise of digital techno tt)_gy is e focus of
the courts on “lazy copying” of the copyrighted works, and the absence of any re ere nce ¢
other activities that may have taken place on the BBSs, such as: exchanging wtz\t\i's, medig_
original materials; or interacting with information posted on the system {anno nge,:heless
fying, or adapting information to new uses and meanings). These casefs tﬁrel'ngﬁi eless
significant for shaping the legal regime that applies to online services. If the lla > ty” tles
of Playboy and Sega remain unchallenged, it could lead to a similar liability n; eh 01; :inin
line service providers, and may shape the informauon flow in the form o ﬂt1 e_t_ necg-
centralized structures of distribution. Playboy and Sega may suggest, howeivet",_ a;; 01; nec
essary to develop a more complex view of what would be considered a legiuma

i works. . . .
usggg? fs‘::) II){):;)%?‘} i?;pm note 1, at 94 (arguing tl’.lat cemrali;at?on in non—dlgmged em:roig:
ments was required for creation and distribution}. Publt_shmg a book, fo.r u_'lstan(c }.1'ch
volves a threshold investment in preparing plates, scuing the type, printung (w :1 h
requires paper, ink, labor eic.), packaging, storage, physical delivery, and rmuntmmr:]giZin
tribution and marketing channels (i.e., arranging the display of books in storf;. grg:) hizh ﬁ‘
mail orders etc.). These costs have economies of scale, and thereff)re wou - er
publishing is centrally executed. Since most authors lack the l_inancnal resources reqdlzr -d
to publish and distribute their work to the public, intermediaries are necessary in or
execute distribution in a cost effective way.
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of broadcasting concentrate control over the information flow and
Create a natural bottleneck.

Network dissemination may weaken the role played by in-
termediaries in conventional distribution by facilitating direct com-
munication among users and authors. Networking allows works to
be disseminated directly from the author to potential users without
passing through the market. Consequently, information that did
not reach the public through conventional distribution methods,
because the intermediaries djd not allow for it, may find its way
through the network to a large number of people.

One may argue that digital networks would not weaken the
role of intermediaries but only transform it. Users would become
increasingly dependent on sorting agents that would select the rel-
evant information from the mass of information available on-line,
Screening agents therefore, would become major players in a digi-
tized environment.

Yet, the significance of screening agents for social dialogue is
different from that of publishers and broadcasters in the non-digi-
tized environment. While the latter play a dual role of selectors and
providers of information, screening agents of on-line information
would only provide sorting services. Users may have the option of
either accessing the information directly or using a sorting agent.
Furthermore, the technical problem of how to manage the mass of
information increasingly is being solved. Internet browsers are be-
coming more user-friendly, and allow users to access on-line infor-
mation more easily.?** The availability of powerful automated and
potentially customized sorting devices would further weaken the
power of intermediaries to control the dissemination of

information.

The awvailability of direct communication transforms the struc-
ture of the information flow in several ways. First, the absence-of a
bottleneck may result in an information flow that is less hierarchi-
cal. Increasingly, authors and users have the capacity to decide
which information they seek to communicate and receive instead
of having centralized distribution systems impose this decision

294 One of the most dramatic changes in the Internet environment is the development
of powerful browsers that allow users with no technical background to access information
in a nonstructured way. One example is the World Wide Web (WWW), which is a
hypertext based system for finding and accessing Internet resources. The WWW defines a
standard for data which altows users to turn almost any document (text, image, sound,
video) into hypertext. The WWW is supported by several browsers that allow users to move
between documents. See KroL supra note 5, at 515. Mosaic, for instance, is a computer
program with a graphical user-friendly interface, that retrieves and interprets documents
on the WWW, and allows users to navigate through on-line information, See Gary Wolf, The
{Second Phase of the) Revolution Has Begun, Wirep, Oct. 1094, at 116.
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upon them.?%5 Second, decentralizing disseminatio.n may diveljsify
the information available to the public. Det.:entrallzefi d1§sem1na—
tion may allow more individuals to engage in a pubh‘c discourse.
Furthermore, it may allow for the expression of more views. Direct
communication does not induce conformism in the way that con-
ventional methods of distribution compel. The more expensive
distribution becomes, the greater the m?ed to recover the invest-
ment. Recovering investments by charging f'or copies of a wor%(,
collecting fees for its use, or selling commercials creates economic
dependency. The need to guarantee success in the market increas-
ingly dictates the content of works.i’gf:’ Telev,l,smn sponsor::\i r;qutl;e
programs to comply with the “public taste” as measured by 'ﬁ
surveys; similarly, book publishers prefer man.uscnpts r_hal;t w1d
likely achieve economic success. As such, publishers _and roa 1—
casters tend to conform with standards that meet public approval.
Direct communication may free dissemination _fro.m‘ corr'lmermal
sponsorship, increase diversity, an.d .promn_at.e' 1nd1v1('1ualls.m. .By
weakening the role of interm?dlar{es. digitized d1ssem1ng.t.10n
causes private thoughts and public opinion to becorn‘e.more inter-
connected. This makes on-line services mgmﬁc.ant fac111tator§ of_ so-
cial dialogue. This holds trué eéven if on-line com_mu.mcatlog
would not entirely replace other modes of communication 1?}1'1
would merely provide an alternative route- for reaching the pubtic.
The availability of direct communication thus decentralizes so-
cial dialogue. With the expansion of avallable: communication
routes, more people may participate in t.hf: social .dxalogl(lie over
meaning. BBSs may allow more access to 1nf0rmat}on an c;lpen
the creation process for wider participation. Copynght lax:.f, do;r-
ever, relies on a bottleneck structure. The mechanism provided by

- i f her text before it gets
295 ntly, one no longer needs to negotiate the content o . befe
publisggg.sglilmi:, supra nou;g 277, at 219 (“Computerized w}?rd‘ prioce‘s:l:tngu(:p(f;less l;g
If publishing in a print format which imitates mechanical pri ! 2
K‘li)t‘;lg::: Eh?co]:#pléx spgcializafion and capital investment necessary for_mecha_lmcat: pm::lr.
The individual with a laser printer can create virtually ty|:l¢13§et ma:;;s:;g:ﬂtg.d‘;’:g::rt nt:) l::»d -
i -publishing in this sens t
controlling more of the final preduct. Self-publishing . o e
i d wording of documents withou
tor intervenes; the author has hands on the final look and i,
i 4 i " ility of subscribers to express themselves by
having to answer to copy editors, ') The ability o cpress themselves by
ing BBSs is socially significant in that it subverts the hegemony of cul :
5:);:1 Zigfect public opir}:io;gl-.n Id. at 220. (“With word-processing capabilities, new Joumzis-
and homemade publications are springing up in many disciplines, thushopemlngthual:t) fon-
sibilities of expression that challenge the hegemony of the established channels
ivate thought with public. mind.”). ) ] )
ngg:i p:c‘ir?e:tising%.ﬂ'ects soE:ial dialogue via the mass media botLl}ll directly, L}:ir.ou%dig:g:élls;
’ nd indirectly, by shaping the content created by the mass media. ]
:Sccft?;t;: t]g;):',‘oducers to zrea};e ar?d disseminate content 'th,at would: constitute a gu)qng
mood among reader and viewers, and to increase the media’s potential reach by 11';9 ;lcmg
partisanship. Sz Epwin C. BAKER, ADVERTISING AND A DEMOCRATIC PrESS 62-66 ( )
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copyright law for protecting the economic interests of authors, as-
sumes a centralized structure of distribution.2°7 It aims at-publish-
ers, distributors, and broadcasters who may compete with the
author in appropriating the potential market for her work 2 This
calls into question the suitability of copyright law for managin
rights in a substantially different environment. As the following
discussion demonstrates, imposing liability' on BBS operators for
copyright infringement committed by their users reproduces the
centralized structure of control over information, and hence fails
to take advantage of the opportunity for social dialogue.

C.  Contributory Liability and Reproducing the Information Bottleneck

Imposing liability on BBS operators for copyright infringe-
ments committed by their users induces centralized mechanisms of
creation and dissemination of information. Imposing liability on
on-line providers would force these service providers to protect
themselves against the prospects of large damages suits by de-
tecting and monitoring the content posted on the BBSs.2% Differ-
ent levels of monitoring are necessary to guarantee compliance
with different laws and rules. For example, enforcing a policy that
allows non-commercial uses, or restricts access to certain types of
information, may require a relatively limited intervention in the
information flow.>® On the other hand, detecting defamatory
speech on-line would require higher levels of policing and inter-
vention. Furthermore, some restrictions are more visible and une-

297 In a centralized structure of distribution {such as print) copyright enforcement ef-
forts focus on a relatively small distinguishable group of distributors. Potential infringers
must have access to the relatively expensive equipment necessaiy for reproduction, and
must udlize the commercial channels in order to distribute the infringing works. When
copying and distribution are decentralized, copyright infringement becomes more difficult
to trace, and rights become more difficult to enforce. Consequently, copyright law be-
comes less efficient as a mechanism for securing compensations for copyright owners. See
Samuelson, supra note 1, at 324-25.

298 | Ravy PATTERSON & STANLEY W. LinnBERG, THE NATURE OF COFYRIGHT: A Law OF
User’s RicHTs 192 (1991),

299 In Playboy the defendant testified that he allowed subscribers 10 upload whatever they
wanted onto the BBS, but “as soon as he was served with a summons and made aware of
this matter, he removed the photographs from BBS and has since that time monitored BBS
to prevent additional photographs of PEI from being uploaded.” Playboy, 839 F. Supp. at
1554,

300 For instance, the NSFNET, which is part of the Internet, has a strict acceptable use
policy which excludes any use that is not “in connection with research or instruction.” See
Krot, supra note 5, at 495. Another example for a moderate level of monitoring is restrict-
ing access to certain news groups. Some administrators may choose not to carry a certain
news group on their server, thus denying their affiliates access to information posted on
such boards. This type of selection may involve reviewing the news group at one point or
over a period of time and determining whether it is of interest to the institution, users, etc.

The decision to exclude a news group does not, however, prevent users from accessing this
forum through other routes.
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uivocal than others, such as restrictions involved in enforcing laws
that prohibit child porn.®! _ |
In the context of copyright law, in order to guarantee full
compliance a BBS operator would have to,‘impo.se-a high degree of
monitoring. Proprietary rights are not an attribute of the text it-
self, but instead define a relationship among people concerning
the work.**? Determining the status of proprietary 'ﬁghts. in materi-
als posted on a BBS thus would requil“e further investigation. A
BBS operator would have to determine in each case whether a sub-
scriber copied or independently created a certain news text, poem
or program. This places a heavy burden on BBS Operators. Ir}tel-
lectual property involves a sophisticated body of law that is ambigu-
ous with regard to digitized works.3®® To understand this body of
law requires a degree of expertise. Determining wl;cr:thpr any par-
ticular work infringes copyright requires some famll}aqty with the
texts posted and the state of the art in that field. A similar need to
exercise judgment regarding the text in ord.er to 1mp1<?ment com-
pliance exists in the context of libel. Following accusations tha!; its
BBS posted anti-semitic remarks,*** Prodigy attempted to monitor
and remove obscene or offensive language from its public bulletin
boards through the use of a computer program. This system, how-
ever, does not eliminate all defamatory language from the network.
The reason for this stems from the fact that some statements a;;g
only defamatory in the context in which they are prﬁesented. )
Furthermore, information posted on on-line services is dynamic

301 Yet, detecting pornography on-line may also depend upon the BBS operator’s discre-
tion. Got;gmmenglpregulgiiﬁ: )c;f child pornography is subject to First Amendment con-
sideration. The Court has recognized, however, the right of governments to regulau? sex
related materials that involve children. See New York v. Ferber, 458 U.S. 747 §1982). Os-
borne v. Ohio, 495 U.S. 103 (1990) (focusing on the harm causc_pl to t}_:e chll_dren w}lalo
participate in preparing the materials, and on the role of consumers of child pom(tl)grap y
in financing the abuse of children). Enforcement of criminal and tort liability ur}‘azrvﬁhaetg
law may also involve problems of choice of law. John D. Faucher, Let theCCli:)ps i Wher
They May: Choice of Latw in Computer Bulletin Board Defamation Cases, 26 U.C. Davis L. .
1045 (1993). .

502 (F;}P ir)nstancc, the owner of a literary work may prevent other people from copymkg
her work, and other people have the legal duty 1o refrain. from such use of the work.
Property rights may also be deﬁr&::d as tl}:.c entitlement to invoke governmental power to
i in rights regarding the wor o .
lr!;ggs l?ucr%t:lnl:mrge, sinc%ardle %nternct has no national borders, it is unclear which law
would apply to works posted on, say, a2 news group. Which law of which nation should appllc)l(
to a work that was uploaded in France to be posted on a BBS that runs all over _the_wo;d
and whose operator resides in the Uniged States? If copyrights were allegedly infringed,
w e infringement comnmitted: . .

ggie'l‘%ﬁ ?;Ilowed agn out-ofcourt agreement between Prodigy anc‘i the Anti-Defamation
League of B'nai B'rith, under which Prodigy undertook to search its system for remarks
that are “grossly repugnant to community standards.” See Matthew Goldstim, Clom
Communications Systems Raise Knotty Defamation Problems, NY. LJ., Mar. 8, 1994, at 1.

305 j4
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and results from an ongoing exchange. A liability rule would
therefore require a continuous process of detecting, selecting and
excluding materials.

A liability rule would require BBS operators to- detect copy-
right infringements by monitoring users. The required monitoring
may unduly restrict public access to information. The court in
Cubby explained this effect while analyzing the potential conse-
quences of making booksellers liable for the content of books they
carried:

Every bookseller would be placed under an obligation to make
himself aware of the contents of every book in his shop. It would
be altogether unreasonable to demand so near an approach to
omniscience. And the bookseller's burden would become the
public’s burden, for by restricting him the public’s access to
reading matter would be restricted. If the contents of book-
shops and periodical stands were restricted to material of which
their proprietors had made an inspection, they might be de-
pleted indeed.>%®

The consequences of a liability rule in the context of on-line
services not only restrict public access to information, but also re-
strict public access to means of expression and participation.

By encouraging monitoring, a liability rule would perpetuate
the centralized structure of information production. BBS opera-
tors would involve themselves in editing and selecting the informa-
tion posted. Alternatively, on-line services may respond to a
liability rule by limiting the information sources they allow on-line,
and by posting only the original information they own or are li-
censed to use. This would reduce the high cost of monitoring a
multi-source information flow. Such a limitation would reduce the
high cost of monitoring a multi-source information flow, but would
Jeopardize horizontal communication and open exchanges among
users.

The cost of monitoring and the risk of liability may also re-
duce the incentives of BBS operators to provide on-line services.
Individuals and small enterprises are likely to be discouraged by
the prospects of liability, and may refrain from. becoming on-line
service providers. For instance, the prospects of liability may dis-
courage Internet users from establishing newsgroups. Potential list
moderators facing the prospects of liability would refrain from pro-
viding this valuable service. Thus, operating BBSs and moderating

806 Cubby, 776 F. Supp. at 139-40 (quoting Smith v. California, 361 U.S. 147, 152-53
(1959)).
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newsgroups would become the sole terrain of large commercial en-
tities who are able to cover the cost of liability.

A liability rule is likely to have a chilling effect on the types of
exchanges among people. Subscribers will bear the brunt of the
liability imposed on the BBS operators. Contractual arrangements
with subscribers also may define the users responsibility for copy-
right infringement and for reimbursing operators for any expenses
they may bear as a result of copyright infringement by subscribers.
The prospects of liability and the costs of monitoring users would
increase the price of BBS services to subscribers.®®” This would
make access to;information and to means of expression more ex-

ensive. The number of potential users who could purchase access
to BBSs would likely decrease.

Alternatively, users may be required to provide proofs of copy-
right clearance.®® This also may have a chilling effect on ex-
changes among people. Clearance would require users to receive a
license for every use of any work on-line, regardless of whether t-he
work is copyrighted or the use is non-infringing. This would give
copyright owners extensive power over their works—powers that
extend far beyond those granted under current copyright law.
Clearance would also transform the special nature of on-line com-
munication, which facilitates instant exchanges among people.

The overall effect of a liability rule reinforces the existing cen-
tralized structure of power. Consequently, imposing liability per-
petuates the pre-digitized distribution structures and prevents BBSs
from achieving its potential for becoming a mecca of soctal partici-
pation and decentralization of power.

D. Defining the Boundaries of Accountability

One can make an argument in favor of holding BBS operators
accountable for infringing information posted on their boards.
One such reason for liability derives from the high transaction cost
involved in enforcing copyright individually on each user. The
doctrine of contributory infringement seeks to provide copyright

307 The price of information would increase to reflect the prospect of liability, as premi-
ums for insurance policles which cover copyright suits would be passed on to the
consumer. o )

308 Such a proof may take the form of a statement that one is licensed to post the materi-
als by the copyright owner. Copyright clearance may be technically administered by the
network itself. A license may take the technical form of a code provided by the copyright
owner, without which a work would not be allowed to enter the system. For a review of
technical devices for on-line copyright management see The IMA Proceedings, 1 THE Jour-
NAL OF THE INTERACTIVE MULTIMEDIA ASSOCIATION INTELLECTUAL PropErTy ProOjEcT 1
(1994).
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owners with an effective way of protecting their works when it
would be ineffective to merely impose liability on the actiial in-
fringer.®*® In this sense the BBS operator becomes a legitimate tar-
get for copyright owners who seek to prevent the unauthorized use
of .their works on-line. It would be prohibitively expensive and
practically impossible for copyright owners to monitor specific uses
of their works by individual users. It would be more efficient for
copyright owners to make on-line service providers responsible for
detecting copyright infringements. This would substantially re-
duce their transaction costs, due to the relatively small number of
entities' with whom they would have to deal. This would also be
more efficient from a social perspective since in many cases BBS
operators stand in the best position to prevent copyright infringe-
ments. BBS operators can monitor the information posted, and
control it by excluding certain types of information from their
board.*!® This line of argument fails to consider the social conse-
quences of holding BBS operators accountable for the information
they carry. The interest of copyright owners in efficiently enforc-
ing their rights should receive protection only to the extent that it
serves the ultimate goal of copyright law. Thus, if allowing owners
to impose their rights unduly hinders access to information, then
copyright policy cannot justify such a result.

Furthermore, as suggested above, digitized distribution may
increase the ability to directly contract and technically restrict the
use of information. It facilitates direct relationships with users,
thus allowing owners to prevent the use of their works. This ability
of copyright owners weakens the case for copyright protection.
The economic rationale of copyright law justifies granting property
rights to authors on the ground that it is necessary to remedy the
market imperfection created by the “public good” nature of infor-
mation.*' Information is a “public good” in the sense that its use

309 Sony, 464 U.S. at 442 (“[Tlhe contributory infringement doctrine is grounded on the
recognition that adequate protection of a monopoly may require the courts to look beyond
actual duplication of a device or publication to the products or activities that make such
duplication possible.”}.

810 Those considerations are reflected in Perrit’s economic criterion for copyright liabil-
ity. “Liability,” he argues, “should depend upon whether the cost to the defendani of
adopting adequate precautions is less than the probability of harm to the defendant mulu-
plied by the gravity of the injury that might resuit.” Henry H. Perrit, Symposium: The Con-
gress, The Courts and Computer Based Communications Networks: Answering (Questions Abotit Access
and Content Control, Introduction, 38 ViLL. L. Rev. 319, 325 (1993). Thus, Perrit argues, the
sponsor of a list server should be liable for messages posted on the list, even though the list
server was implemented through the e-mail, since she is in a better position to monitor the
content than the e-mail operator.

311 “Pyblic good” has two distinct characteristics: first, it is nonexcludable, namely, the
marginal costs of exclusion are greater than the marginal costs of provision. It is therefore
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cannot be excluded efficiently. This gives rise to free-riding and-

reduces the incentives for investing in the creation of information.
Since creators cannot reap the marginal value of their efforts, they
would under-supply information.>’? Thus, the government seeks
to secure optimal production of information by providing authors
with a legal right to exclude, namely, the right to use the power of
the state to exclude non-payers and to deter potential free-riders.
Since exclusion becomes technically feasible and more efficient,
the economic justification for copyright protection weakens.®'?

The case for imposing liability on BBS operators is not, how-
ever, purely economic, It also derives from a growing concern that
BBSs undermine any sense of rule and order and threaten to run
“out of control.”®'* Many commentators worry about losing the
sense of accountability for behaviors on the net.?’® This concern
not only raises-itself in the context of violating property rights, but
also in the context of distributing child pornography and racist
statements via computer networks. The deterioration of the cen-
tralized mechanisms for producing and distributing information in
itself creates some level of discomfort.

Some level of accountability for on-line service providers may
be necessary to prevent anarchy and to protect the system’s func-
tion as a means of communication. Yet, the responsibility of on-
line service providers for the information they carry should be min-
imized to the level necessary for the functional operation of the
system. This does not mean that on-line systems would operate in
total chaos. BBSs may maintain a policy that define the range of

inefficient to exclude nonpayers. Furthermore, information is a public good in the sense
that additional consumers do not reduce the supply available 10 others. Ser John Cirace,
When Does Complete Coprying of Copyrighted Works for Purpeses Other than for Profit or Sale Consti-
tute Fair Use? An Economic Analysis of the Sony Betamax and Williams & Wilkins Cases, 28 ST,
Louis U. LJ. 647, 6567 (1984). (defining public goods as “those whose consumption by
individual A does not preclude consumption by B, C, D, or others.”}.

312 See E. MacKAAY, ECONOMICS OF INFORMATION AND Law 19-21 (1982); P.S. Menell, Tai-
loring Legal Protection for Computer Software, 39 Stan. L. Rev. 1329 (1987); Menell, supra note
215; ser also Landes & Posner, supra note 215.

813 This is particularly true given the cost imposed by the copyright system. This includes
the cost of maintaining a registration system for copyrighted works and the cost of using
the legal system to detect copyright infringements and to enforce the owners’ rights. Copy-
right Jaw also imposes a distorting effect on the market by creating a monopoly, thus in-
Creasing transaction costs. See Menell, supra note 215, at 1340,

314 An instinetual reaction of newcomers on the Internet is to look for a manager, a
St;pervisor, or the board of directors of the network as a whole.

15 Helen Nissenbaum, for instance, mainins that accouritability is systematically un-
dermined in the computerized society, thus damaging an important value of society. A
Community . . . that insists on accountability, in which agents are expected to answer for
their work, signals esteem for high-quality work, and encourages diligent, responsible prac-
Uces. Furthermore, where lines of accountability are maintained, they provide the founda-
Uons for just punishment as well as compensation for victims.,” Helen Nissenbaum,
Computing and Accountability, Comms, ACM, Jan, 1994, at 73.
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acceptable uses. They may also be required to make their subscrib-
ers aware of copyright law, and warn them of potential infringe-
ments. The absence of a contributory infringement scheme does
not mean that no framework for determining property .rights
should exist on the BBS. It does not imply that BBS operators
should be exempt from liability for violations they themselves com-
mit. Thus, if a BBS operator becomes actively involved in copying
and posting copyrighted materials without authorization, she
should be accountable for her infringing acts. Also, users should
be accountable for any abuse of a copyrighted work not.exempted
under fair use.

Any approach to accountability in an on-line environment
should seek to avoid the reproduction of centralized and hierarchi-
cal structures. It should discourage BBS operators from undertak-

ing the role of supervisors and the power of inspectors over the
information flow.

V. ConNcrusion

The task of defining the meaning of copyright law on the in-
formation superhighway will increasingly occupy courts and legisla-
tors in thie next couple of years. This article argues that rather
than examining digital technology from the perspective of copy-
right law, copyright law must be examined from the perspective of
digital technology. The debate over the future of copyright law
should not regard digital technology as a threat to the monopoly of
copyright owners, but instead as a challenge to the current struc-
ture of creation and dissemination of information. This debate
should recognize the social promise of digital technology for de-
centralizing power and democratizing social interactions. It should
recognize the necessity of securing incentives to create without per-
petuating the hierarchical structure of creation and dissemination
of information.

This article suggests that the digitized environment challenges
fundamental copyright principles. Continuous use of the concep-
tual framework of copyright law may shift attention from the actual
interests at stake. Any copyright reform should reexamine the bal-
ance between owners and users and consider the new interests and
values a digitized environment presents. The debate over the defi-
nition of copyright should consider what structure of communica-
tion and social dialogue does the current system promulgate,

Further, the debate must explore how the current regime effects
the developments and uses of technology.
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It is manifestly clear that courts should not be assigned the
role of adjusting copyright law to digitized media.?’® The current
copyright framework confines the courts. As stated by the Working
Group on Intellectual Property Rights:

It is difficult for intellectual property laws to keep pace with
technology. When technological advances cause ambiguity in
the law, courts rely on the law’s purposes to resolve that ambigu-
ity. However, when technology gets too far ahead of the law,
and it becomes difficult and awkward to apply the old princi-
ples, it is time for reevaluation and change.®?

The challenges that digital technology presents to copyright
law require reexamining the fundamental principles of that law.
This critical examination of the means by which copyright law reg-
ulates digital technology involves political and distributive choices.
As we approach the quandary of applying the concepts of copy-
right to the digitized environment, we ought not adopt a narrow
mechanistic approach that merely tweaks, pulls, and tugs to make
the old shoe fit. Instead, we must embrace a public debate focus-
ing on the ends of copyright law before we determine the particu-
lar modes of protection that ought to apply to the digitized
environment.

816 For a different view see Arthur R. Miller, Copyright Protection For Computer Programs,
Databases, and Computer-Generated Works: Is Anything New Since CONTU, 106 Hagrv. L. Rev.,
977 (1993). Miller argues that copyright law is perfectly capable of managing rights in
information technologies. Copyright principles, he argues, are “flexible enough,” and the
“existing framework can be used to achieve the historic objective of providing incentives
for producing works while simulianeously promoting their disseminaton.” Id. at 980-81.
While Miller acknowledges the “astonishing technological and social developments,” id. at
980, he believes that the eighteenth century copyright principles are appropriate for this
technology. This approach must be examined with skepticism and caution. It overlooks
the way in which adopting the CONTU recommendations and applying copyright law
computer programs affected the path of technological development. It examines digital
technology from the perspective of copyright law, rather than critically examining copy-
right law from the perspective of digital technology and the new meaning it gives to crea-
ton and dissemination of information.

317 [ITF Green Parer, supra note 13, at 120,
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