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possible worlds for both artists and art-buyers.'* ‘Essentially, (he
resale royalty imposes a seven percent tax on the sale of ap
which, like any tax, lowers the demand for a particular good 0;
service. In this case, the seven percent tax on the sale of ar¢ will
arguably depress the art market. Moreover, critics assert that the
resale royalty will remunerate the well-known artist at the ex-
pense of the unknown artist.'3?

Finally, critics argue that the resale royalty will encourage
neither the production nor the dissemination of art. Because at
least ninety percent of the artwork available does not have a re-
sale market at all,'** and most new artists lack any nitial market
for their work,'5 an increase of funds is needed to purchase
works of art. This increase could be accomplished by providing
tax breaks or direct subsidies.'® The resale royalty, however,
reduces those funds by imposing a tax on a work of art. The
result will be a smaller and less dynamic art market.

It appears that a national resale royalty will not become an
immediate reality. Ifthe Kennedy Bill is passed, the question will
be studied during the one year mandate. We are left, however,
with an unsatisfactory situation that calls for national uniformity
one way or another. What would happen if another state, besides
California, passed a resale royalty law? For example, take the sit-
uation in which a California resident sold a painting in New York.
Because the two bases of jurisdiction are residency of the seller
and the place of sale, could royaliies be imposed by both Califor-
nia and New York?'*? The answer is not clear. Finally, the Cal-
fornia Act is subject to strong preemption arguments under
section 301 of the Act, even though the issue was resolved in
favor of the legislation under the 1909 Act '3 The lone state
might eventually be deprived of recognizing the resale royalty.

If the resale royalty is revived, it should incorporate the re-

132 At the Senate Subcommittee Hearings on Patens, Copyrighis, and Trademarks.
several speakers argued that “such a law would be difficult 1o administer, at the least,
and possibly injurious to the careers of some voung artists.” See McGill, {.5 Bill on
Avtists Right is Debated, N.Y. Times, Nov. 19, 1986, at C33, col. 1. .

133 Visual Artists Rights Act: Hearving on H.R. 3221 Before the Subcomm. on Courts Civil
Liberties and the Administration of Justice of the House Comm. on the Judiciary, 100th Cong., 15t
25351.1291 (1987) (statement of R. Fredrick Woolworth) [hercinafier Hearing on H.R.

184 See, e.g., Bolch, Damon, & Hinshaw, Tisual Artists Rights Act of 1987 1 Case of Mis-
guided Legistation, 8 Caro ], 71 (1988).

135 See Weil, Resale Royaities: Nobody Bevefits, ARTxEws, Mar, 1978, a1 58.

136 Hearings on S. 1619, supra note 6, (remark of David Lloyd Krdeger).

137 See .. DUBGFF, ART Law 1N A NUTSIELL 240-44 (1084).

138 See Morseburg v. Baylon, 621 F.2d 972 (9th Cir.). cert. dewted, 440 1U.S. 983 (1980);
2 M. NiMMER, NIMMER 0N COPYRIGIT § 8.22|B] (1988).
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quirement, contained in the 1987 version of the Kennedy Bill,
Fthat there be at least a 150% resale profit for the royalty to apply.
e problem is that a few years of rapid inflation might make the
k 150% profit look like a paltry increase‘. Th!.lS, if th? government
F is going to regulate the price of art in this way, it will need a
' mechanism and regulatory structure to adjust these rates periodi-
 cally to reflect economic reality. The Copyr_lght Roya}ty Tribunal
L represents one appropriate foram for carrying out l.hls talsk. Per-
F haps the better solution, however, would lie in a prwat% industry
§ group process similar to the new jukebox provisions'? and the
¥ satellite retransmission compulsory license,'*® where Copyright
" Royalty intervention would occur if a private effort fails.

E. Conclusion

L
!
Even with its somewhat limited acceptance of the moral
" right, the Kennedy Bill is an idea whose time has come. Con_-
M gress can no longer ignore the worldwide trend toward recogni-
E' tion of moral rights. The moral right already exists in the .form of
1 nine different state statutes.'*! Other state laws will certainly fol-
low. Undoubtedly, one of the most important justifications for
supporting the Kennedy Bill is that it will provide a coherent na-
tional moral rights law which would bring order and predictability
to the current fray.
!
l

-y,
1 III.  In SupPPORT OF THE RESALE RoyaLTy
b THOMAS M. GOETZL****
_‘ My objectives in this discussion are two-fold: first, to add
some anecdotal color and detail to Professor Leaffer’s analysis
1

| based on my work on the California Art Preservation Act'** and
‘ § on the Kennedy Bill;'** and second, as an unrepentant, un-
i

139 17 US.C. § 116 (1982 & Supp. V 1987),
::0 17 US.C. § 119.(1982 & Supp. V 1987).
v See supra note 16.

i Profeisor of Law, Golden Gate University School of Law; A.B., 1965, ].D»., 1969,
University of California, Berkeley (Boalt Hall). Copyright © 1989, Thomas M. Goetzl.
All Rights Reserved.

142 éalifomia Art Preservauon Act, CaL. Civ. Cope § 987 (West 1982 .8: qu}?. 1989).

143 Visual Artists Rights Act, supra note-2. This bill with minor excepticns is identical
lo 8. 2796, 99th Cong., 2d Sess. (1986), “The Visual Artists Rights Amendment of
1986.” These are not the first attempts to introduce legislation in Congress pro\':d'mg
O payment of a royalty on the resale of their works. In 1978, Congressman H. Wax-
Man of California introduced H.R. 11408, 95th Cong., 2d Sess. {1978). This writer was
an invited conferee at the discussion conference called by Congressman Waxman.
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abashed supporter of the resale royalty, to present some argu.
ments in its defense which may persuade some of you to join me
in its advocacy.

I was privileged to testify at the first Kennedy Bill hearing in
November, 1986, at the Cooper Union in New York City, 144
Among the other witnesses who testified was Alfred Crimi. All of
us who have taught Law and the Arts have had occasion to read
Crimi v. Ruigers Presbyterian Church."*® Crimi’s 800 square foot
fresco, which was commissioned for the chancel of the Rutgers
Presbyterian Church in Manhattan, had been printed in 1938, Its
destruction eight years later stunned the artist, provoking his
lawsuit.’*® Alfred Crimi, now an elderly man, fairly shook with
anger as his testimony caused him to recall the trauma he suf-
fered at that time. Whenever I reread that opinion, I envision a
Daumier caricature of a judge peering down from on high at
Crimi, who is a rather diminutive man, shaking his finger and
scolding him. Because Crimi, a Sicilian emigrant, had looked to
Continental law for examples of moral rights to support his case,
I imagine the judge admonishing Crimi 10 go back where he
came from if he didn’t like our laws. And on the other hand, I
hear the judge lecturing Crimi that had he been so concerned
about protecting his art work, he should have so provided in his
contract with the church.'*? It was apparent from his testimony
at the Kennedy Bill hearing that Crimt enthusiastically supports
both the California Act and the Kennedy Bill.

In addition to Crimi’s eloquent and emotional testimony,
other witnesses testified regarding both the moral rights'*® and
the copyright notice'#® provisions of the Kennedy Bill. I was the
only witness to present testimony directed to the resale royalty
right'®® provisions. The 99th Congress closed with no action
having been taken on the Kennedy Bill.

The Kennedy Bill was reintroduced in the '100th Congress,
and in'December of 1987 another hearing was held in Washing-
ton, D.C.'%" Due primarily to the distance and resulting expense.

144 Visual Artists Rights Act of 1986: Hearning on S. 2796 Before the Subcomm. on Paten’s.
Copyrights, and Trademarks of the Senate Judiciary Comm., 99th Cong., 2d Sess. (1986){hcrein-
after 1986 Hegring].

145 194 Misc. 570, 89 N.Y.$.2d 813 (Sup. Ct. 1949). See supra notes 54-62 and accom-
panying text.

146 A_ CRiMNI, A Look Back — A STEP Forwarp: My LiFe STory 138-166 (1988)-

147 jd. a1.576-77, 89 N.Y.S.2d at 819.

148 Visual Artists Rights Act, supra note 2, § 3.

149 17,

150 f4.

151 See generally Hearings on 8. 1619, supra note 6.
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both the 1986 New York Hearing and the 1987 Washington, D.C.
Hearing included very few witnesses from the West.'>® This is
despite the fact that California alone has experience under the
resale royalty law,'®® and pioneered the art preservation law'??
protecting the moral rights of artists. If the subcommittee had
really wanted an accurate picture of the operation of these laws,
it should have heard more from the arts community which is af-
fected by and directly benefiting from them. '

Professor Leaffer referred to the impact of the recently en-
acted Berne Convention Implementation Act of 1988'3> upon the
copyright notice provision of the Kennedy Bill.’3¢ Although the
Berne Act 1s more a response to the commercial needs of the
communication/information industry than to the wishes of the
artistic community, I think it safe to conclude that the Berne
Act,'®” as a practical matter, has removed the incentive to retain
the copyright notice provision of the Kennedy Bill.'**

I would like to add a couple of background anecdotes with
respect to the moral rights provisions.'® The California Art
Preservation Act makes special provision for works of art which
cannot be removed from a building without alteration or destruc-
tion.'¢° The original drafts of the bill for that Act had included no

152 In fact, at the 1986 Congressional Hearings, the author was the only witness from
west of Washington, D.C. 1986 Hearing, supra note 144. The 1987 Hearings included
only two witnesses from California. Hearings on §. 1619, supra note 6.

153 Car. Civ. CopE § 986 (West 1982 & Supp. 1989).

154 17 &€ 087, 989,

155 Berne Implementation Act, supra note 37.

156 Kennedy Bill, supra note 34, § 2.

157 Berne Convention, Paris Act, supra note 84, § 2.

158 Kennedy Bill, supra note 34. During the last Congress, Rep. Kastenmeier began to
crcutate a draft substitute for H.R. 3221 (the House counterpart to 8. 1619) in which
the copyright nolice provision had been eliminated. /d,

159 /4 at § 3.

160 The California Art Preservation Act reads in part:

(h) Removal from building: waiver. (1} If a work of fine art cannot be re-
moved from a building without substantial physical defacement, mutilation,
alteration, or destruction of such work, the rights and duties created under
this section, unless expressly reserved by an instrument in writing signed by
the owner of such building arid properly recorded, shall be deemed waived.
Such instrument, if properly recorded, shall be binding on subsequent own-
ers of such building.

(2) Ifthe owner of a building wishes to remove a work of fine art which 1s a
part of such building but which can be removed from the building without
substantial harm 10 such fine art, and in the course of or after removal, the
owner intends to cause or allow the fine art to suffer physical defacement,
mutilation, alteration, or destruction, the rights and duties created under this
section shall apply unless the owner has diligently attempted without success
to notify the artist, or, if the artist is deceased, tus heir, legatee, or personal
representative, in writing of his intended action affecting the work of fine art,
or unless he did provide notice and that person failed within 90 days either 1o
remove the work or to pay for its removal. If such work is removed at the
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such provision.'®® Those of us working with California Stace
Senator Alan Sieroty, the bill’s sponsor, speculated about who it
opponents might be: perhaps collectors whose traditional prop.
erty rights would be compromised, or dealers acting on behalf of
those collectors. We were surprised to learn that there would be
opposition from the very powerful real estate industry.

Meetings with industry representatives quickly disclosed
their concerns. If there were an absolute prohibition on the de-
struction of works of art, then an owner or buyer of real estate
with artwork attached to it would be precluded from demolishing
or remodeling that building unless the artist had waived his
rights.'®® To address these objections, negotiations were con-
ducted which resulted in the adoption of language to accommo-
date this concern.'®®* Similar language 1s included in the
Kennedy bill.'%*

Interestingly, the California statute makes it clear that only
constructive notice will suffice.'®® If the instrument has not been
recorded, then neither actual notice or inquiry notice will work.
Again, the Kennedy Bill has retained this feature.'®®

Professor Leaffer also referred to the fact that the California
Art Preservation Act and-the Kennedy Bill require protected art
to be of “recognized quality”’'%? and “‘recognized stature,”'®" re-
spectively. Presumably, the intended meaning is the same. This

expense of the artist, his heir, legatee, or personal represeniative, title 10
such fine art shall pass to that person. Car. Civ, Copr § 987(h) (West 1987
& Supp. 1989). .

161 Spe California Bill SB 2143, one of the forerunners to Car. Civ. Cope § 987 (West
1982 & Supp. 1989). )

162 See CaL. Crv. CoDE § 987 (g)(3) (West 1982 & Supp. 1989), which reads in r_eleva{ll
part, “{Tlhe rights and duties created under this section . . . [e]xcept as pr_ondC_d_ m
paragraph (1) of subdivision (h), may not be waived except by an instrument in wriing
expressly so providing which is signed by the artis(,” )

163 SB 2143 (1978) section 1 {e}{(4)-(5} and SB 668 (1979) section 1{h), provide essen-
tially that the artist’s right of integrity is deemed waived unless the owner of the building
to which it is attached signs and records an agreement preserving that right. Iﬂteref_li
ingly, the California statute makes it quite clear that it is only constructive notce that w1
suffice. CaL. Civ, Copk § 987(h)(1) (West 1982 & Supp. 1989). “[Rlights ;‘.md duues
created under this section, unless expressly.reserved by an instrument in \\'(illng.f"gne
by the owner of such building and properly recorded. shall be deemed waived.

164 Kennedy Bill, supra note 34, § 4.

165 California Art Preservation Act, CaL. Crv, Cope § 987(h)(1) (West 1982 & Supp-
1089) (. . . unless . . . properly recorded, shall be deemed waived").

166 Kennedy Bill, supra note 34, § 4.

167 Cav. Civ. Cope §§ 987(b)(2), 987(f) (West 1982 & Supp. 1989). )

(b}2) “Fine art” means an original painting; sculpture, or drawing, or
an original work of art in glass, of recognized quality, but shall not include
work prepared under contract for commercial use by its purchaser.

() Determination of recognized quality. In determining whether a work of
fine art is of recognized quality, the trier of fact shall rely on the opinions ©

b a well known attorney in the area of moral rights disputes,
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' qualifying language was added in response to critics who ex-

pressed concern that frivolous claims might be brought regard-

] ing art work that did not merit protection. At the California State

Senate Committee Hearing in the summer of 1978, which was
prior to the adoption of the “recognized quality” language, one
committee member objected to the Bill, expressing concern that

b 2 kindergarten teacher might tear up a child’s inger painting and

then be sued for the destruction of that work of art.'®?

In response, it was pointed out that in no other context is a
plaintiff required to establish that damaged property was of any
particular “‘quality” or “stature” in order to state a cause of ac-
tion.!’® Furthermore, practical economics assure that frivolous
lawsuits are not often pursued.'”* Accordingly, I would urge that
that language be omitted from the Kennedy Bill since it unneces-
sarily increases the plaintiff-artist’s burden and invites a subjec-
tive determination of what constitutes “recognized stature.”!”®

One thorough examination of current moral rights case law
concludes that adequate protection for an artists right of integrity
would evolve even without statutes.’” In contrast, Peter Karlen,
174 Sug_
gests that while common law theories may suffice for the acade-
mician, he attributes his success in this area to the existence of
the California Art Preservation Act. By simply writing to the of-
fending collector, which is often a governmental entity or a cor-
poration,'”® and pointing to the relevant language of the Act
which prohibits a particular practice, Karlen generally gets imme-

artists, art dealers, collectors of fine art, curators of art museums, and other
persons involved with the creation or marketing of fine art. 7d

168 Kennedy Bill, supra note 34, § 2. See supra note 115.

169 Richard Mayer, Vice President of Artists Equity Association, Inc. and a prominent
art activist, who testified at the Hearing, related this debate to the author. The Califor-
“'lii_nl).‘e[%islalure retains no official wranscript of the Hearings.

71 Victims who suffer only insignificant harms are seldom willing to incur litigation
tXpenses. Moreover, lawyers are not likely (o accept such cases on a contingent fee

asis,

172 Plaintiff must secure testimony of experts o establish the work of art involved was
of "recognized stature.” See supra note 115, at 166-67. In California, it is possible that
Plaintiff could recover those expert witness fees. See Cat. C1v. Cobe § 987(e)(4) (West
1982 & Supp. 1989).

173 Damich, The Right of Personality: A Basis for the Protection of the Moral Rights of Authors
Common Law, 23 Ga. L, Rev. 1 (1988). .

|7" See, e.g., Karlen, Moral Rights in California, 19 Sax Dieco L. Rev. 675 (1982).

5 These are the owners most likely 10 mutilate or destroy art. Individual colleclors
are far more likely to protect their own sclf-interest and refrain from such vandalism.
ecall, for example, the fate of Crimi's fresco, Crimi v. Rutgers Presbyterian Church,
194 _Misc. 570, 89 N.Y.S. 2d 813 (Sup. Ct. 1949), as well as Alexander Calder’s mobile,
Mutilated by the Allegheny County Airport Commission, ARTNEws, Jan. 1978, at 39,
ichard Serra’s Tilted Arc, threatened by the G.S.A., and Isamu Noguchi's sculpture,
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diate results. Indeed, the very dearth of reported cases echoes
the success of this statute. Even in cases where the harm has al-
ready occurred, all that remains is to negotiate a settlement of
the artist’s claim for damages to his reputation.

The immediate issue is what form the Kennedy Bill will take
in the upcoming 101st Congress. Clearly, the moral rights provi-
sions will continue -to be the heart of the Bill. Although the
writer is still committed to supporting the Bill, he does not feel
the same urgency about the moral rights provisions as about the
resale royalty provisions, Nine states,'” plus California, have
now enacted moral rights legislation. Together with California,
these states are home to one-third of the nation’s population and
the majority of the nation’s important arit markets. Nevertheless,
there are compelling reasons to welcome federal legislation on
the subject. First, federal legislation would afford arusts protec-
tion in the remaining forty states. Second, it would provide a
minimum level of uniformity throughout the country.'”” Finally,
this legislation would reduce potentially troublesome choice-of-
law/conflict-of-law issues.!”®

I would like to turn the focus to the resale royalty right pro-
visions of the Kennedy Bill. As Professor Leaffer previously indi-
cated, the version which was conditionally voted out of the
Subcommittee on Patents, Copyrights and Trademarks on Au-
gust 10, 1988, deleted the resale royalty right altogether.’” In
its place was a requirement that the National Endowment for the
Arts, in cooperation with the Copyright Office of the Library of
Congress, conduct a study to analyze the feasibility of enabling
artists to participate in the economic exploitation of their work
even after it has been sold.’8° A report is to be submitted to the
Congress within twelve months of the effective date of this
legislation.

I am eager to restore the resale royalty right provisions 0
the Kennedy Bill—and not just in reaction to the recent, highly

destroyed by the Bank of Tokyo in New York, ARTnEws. May 1988, at 143. Ser generall
supra notes 58-67 and accompanying text.

176 See supra note 16, .

177 See § 9 of the Discussion Draft containing an Amendment in the nature ofa subsé"
tute to 8. 1619 providing there would neof be preemption of state laws Lo the Exlenl’.suon
provided the same or additional rights and protection. This very important P“,’"Slar,
was insisted upon by Artists Equity Association, Inc. to insure that no gains won i P
ticular states would by forfeited in the effort to federalize the drait moral.

178 4.

179 Kennedy Bill, supra note 34.

180 14, at § B(a).

 (welve years ago,
j troversy and criticism.'®* Interestingly, there is persistent con-
f troversy about whether or not the California statute works. It is
| consistently referred to in the literature as being neglected, un-

derused, even moribund.!®® There is, however, no rehable offi-

| 1989] KENNEDY AMENDMENT SYMPOSIUM 255

{ publicized resale of a Jasper Johns painting for $17.1 million.’®!
i Rather, it is because fundamental fairness requires Congress to
i treat visual artists on a par with other creative persons.

182

Ever since the California Resale Royalty Act went into effect
183 it has generated enormous challenge, con-

cial source of information on the frequency or amount of art
being resold.!®® Opponents and supporters must therefore rely
upon anecdotal evidence of whether resale royalties have been

I paid. Opponents will occasionally refer to instances in which re-
- sale royalties were not paid, but requests for documentation in-
| evitably go unanswered. On the other hand, in my capacity as an
k arts advocate and as a longtime board member of the California
. Lawyers for the Arts, I hear of countless royalues paid to many
b artists. Although some lawsuits have been filed to collect resale
. royalties, there are no reported opinions.'®” The law is clear

181 Wall St. ]., Nov. 28, 1988, at 1, col. 6. The original sale of this work (perhaps aptly

- titled “False Start”) earned Johns less than $2,000. In the same month, five other paint-
¥ 1ngs by contemporary American artists resold at prices in excess of four million dollars
E each. /d. It is no longer the long dead artists whose works resale for astronomical
g Prices. A Picasso just sold at auction in New York for 47.85 million dollars. N.Y. Times,
E May 10, 1989, at C21, col. 1.

182 Whether the resale royalty should be measured by five percent of the gross resale

g Price, as it is in California, or by seven percent of the appreciation, as it was in the 1987
g version of the Kennedy Bill, is beyond the scope of this discussion. Se¢ Cavr. Civ, Cope

§ 986(a) (West 1982 & Supp. 1989). Visual Artists Right§ Act, supra note 2, § 3(d).
'3 California Preservation Act, CaL. C1v. Cope § 987 (West 1982 & Supp. 1989).
18¢ To no avail this challenge assumed constitutional proportions in Morseberg v.

3 B,‘alYOn. 621 F.2d 972 (9th Cir.), cert. denied, 449 U.S. 983 (1980) (unsuccessful constitu-
k. Ucnal challenge under the copyright clause, U.S. ConsT. art. 1, § 8, cl. 8, the contract
f clause, U.S. Const. art. 1, § 10, <l. 1, and the due process clause, U.S. ConsT. amends.
g V. XIV). Although the precmption issue was tested under the 1909 Copyright Act, the
E  3bsence of subsequent constitutional challenges on this ground suggests concession that

i{lt‘ same outcome would probably still be reached under the 1976 Copyright Revision
ct.

"85 See, e.g., McInerney, California Resale Royalties Act: Private Sector Enforcement, 19 US.F.

: L. Rev. 1, 3 (1984); Siegel, The Resale Royally Provisions of the T'isual Artists Rights Act; Their
3 History and Theory, 93 Dick. L. Rev. 1, 3 (1988) [hereinafter Siegell.

156 One survey, conducted in December 1986 by the Bay Area Lawyers for the Arts

1 {“BALA"), was based upon a very small return confined to the San Francisco area.

J Survey tiself was based on too small a sampling to be definitive, $e¢ Robinson, B.ALd

Vhile it disclosed some knowledge, use, and gencral approval of the resale royalty, the

Survey Avtists and Galleries on Resale Rovalties, BALA GraM, Nov./Dec. 1986, at 1, reprinted

k™ Hearngs on 8. 1619, supra note 6 at 119,

1 P .
57 A number of documented settlements exists in the author's files. Such cases are
generally heard in small claims court or prompily settled.
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enough.’®® That some may fail to comply with the law hard]
proves the law is ineffective, as some critics have charged; i{
merely shows that it cannot be perfectly enforced. However féw
if any, laws can be. o
A recent article characterizes supporters of the resale royalty
as holding a romantic view of the artist.’®® That is not accu-
rate.'”  Advocates of the resale royalty simply want equity for
artists vis-a-vis other creators. It is an appeal to fairness.!®!” Re.
call, if you will, that copyright law began with books and copies.
Gradually, new subject matter has been added to the copyright
law." And, over the course of time, in response to lobbying ef-
forts, new exclusive rights have been added.' The common
theme seems to be a desire by Congress, pursuant to Constitu-
tional authorization,'™ to assure that those who have created in-
tellectual property can benefit economically from the use of their
creations for the term allowed.!®® Songwriters and lyricists, for
example are entitled to royalties whenever their compositions are
broadcast on the radio'®® or, now, played on a jukebox.'®” And

188 All an artist need do is establish that there was a resale and that the threshold
requirements were met. See CaL. Crv. Copk § 986 (West 1982 & Supp. 1989).

182 Siegel, supra note 185, ar 4,

!0 The French justify their droit de suite on the ratjonale that where there has been a
major ncrease in the value of a work of art, it must be primarily auributable to the
continuing efforts of the artist who created it to enhance his artistic talent and reputa-
ton. Goetzl & Sutton, Copyright and the Visual Artist’s Display Right: 4 New Doctrinal Analy-
sis, 9 CoLum. J.L. & Arts 15, 39 n.89 {1984). The German rationale {perhaps it 15 a bit
romantic} i1s that the true value of the art was always inherent in the work. At the time of
the first sale, the public lagged far behind in its taste and understanding because it failed
to appreciate the full value of the work. Only later, when the public taste has matured
and the art work has attained its true value, must the artist be allowed to share in that
higher resale price. Id.

191 See 1. at 48-51 and accompanying text for a detailed exposition of this view.

192 lSee 17 U.S.C.. §§ 101-02 (1982 & Supp. V 1987). A defnition for ‘‘computer pro-
gram” was added in 1980. fd. § 101. In 1976, Congress explained the works of author-
ship list in section 102, I4. § 102.

198 See, e, 17 U.S.C. §§ 106-18 (1982 &Supp. V 1987), Sections 107 through 118
are exceptions, limitations, and the scope that Congress-has placed on the copyright
owners' exclusive rights granted in section 106. Id.

194 U.S. ConsT. art. 1, § 8. “To promote the Progress of Science and useful Arts, by
securing for limited Times to Authors and Inventors the exclusive Right 1o their respec
tive Writings and Discoveries.” Id.

195 See generally 17 U.S.C. §§ 302-05 (1982 & Supp. V 1987}, which define the duration
of the copyright for warks created before and afier January 1, 1978, as well as the termi-
nal date applicable to-all terms of copyright. ) .

196 17 U.S.C. § 106(4) (1982 & Supp. V 1987). See, eg., Twentieth Century Music
Corp. v. Aiken, 422 U.S. 151 (1975).

197 17 US.C. §§ 106(4), 116 (1982 & Supp. [V 1986). Section 106(4) gives the copY-
right owner “exclusive rights” over any public performance of the copyrighted work. f¢
Section 116 limits the liability section of § 106(4) in the case of “nondramatic musica
work embodied in a phonorecord,” when the work is in a coin-operated phonorecot
player. [d. at § 116(a). See, ¢.g., Broadcast Music, Inc. v, Xanthas, Inc., 674 F. Supp. 55
(E.D. La. 1987), modified, 855 F.2d 233 (5th Cir. 1988) (summary judgment against juke-
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that entitlement exists in addition to any royalties to which they
may be entitled from the sale of sheet music and records.!®® Au-
thors are entitled to royalties not only from sales of copies of
their books,'? but also from the sale of film rights.*®® And the
film rights belong to the author even though it is rare that a book
will be made into a film. So to criticize the resale royalty by
pointing out that only a small percentage of art work will ever be
resold at a higher price misses the point. The resale royalty is an
economic right and artists whose works sell in a secondary mar-
ket ought to benefit from that sale.

Some have charged that it is simply unnecessary to have a
statute granting a resale royalty right. They argue that an artist
who wishes to have such a right should simply include it in the
original sales contract. That is what Crimi was told.**! Few art-
ists, however, anticipate this need and, fewer yet have the bar-
gaining power to meet it. The Projansky Contract®®® has been
around for two decades. Although it 1s well drafted, few artists
have successfully persuaded collectors to sign it. Critics describe
the non-waivability?®?® of the resale royalty right as unnecessarily
patronizing. However, legislation which seeks to protect a class
of people who generally lack proportionate negotiating power

often provides non-waivable rights.>**
1

box owner/operator for multiple violations of Copynght Act, damages equal to three
times the amount of unpaid registration fees).

198 17 U.S.C. § 106(1), (3)(1982 & Supp. V 1987). See, e.g., Interstate Hotel Co. of
Nebtaska v. Remick Music Corp., 157 F.2d 744 (8th Cir. 1946), cert. denied, 329 1J.S. 809
{1947)(copyright holders awarded injunction and damages for defendant’s public per-
formance of compesitions without license or consent despite defendant’s public
purchase of sheet music).

199 Sep .g., Shapiro, Bernstein & Co. v.-Bleeker, 224 F. Supp. 595 (5.D. Cal. 1963)
(plaintiff has burden to show actual damage suffered or defendant’s profits resulting
from book published with 1,000 separate righthand melodies, twelve of which belonged
to plaintiff),

200 17 (5.5.C. § 106(2)(1982) (allows owners of copyright Lo “‘prepare derivative. works
based upon the copyrighted work™). See, e.g., National Business List v, Dun & Bradsureet,
Inc.,, 552 F. Supp. 89 (N.D. Ill. 1982}(unauthorized use of credit burcau's mailing list
constituted copyright infringement). '

201 Crimi v. Rutgers Presbyterian Church, 194 Misc. 570, 89 N.¥.5.2d 813 (Sup. Ct.
1949), discussed supra notes 38-63 and accompanying text.

202 ART Law, supra note 12, app. 24; at 1131,

203 Sge CaL. Crv. Cope § 986(a)(West 1982). *'The right of the artist o receive an
amount equal to 5 percent of the amount of such sale is not transferable and may be
waived only by a contract in writing providing for an amount in excess of b percent.” Id.

204 Consider, [or example, statutes providing rights for such diverse classes as ten-
ants, consumers, patients and, mobile home buyers. See, £.g., CaL. Civ. Cope §§:1942.1,
3097 (West 1982 & Supp. 1989); CaL. HEaLTH & Sarevy CobE §§ 1430, 1590.81, and
18039 (West 1982 & Supp. 1989), respectively. Section 18039 provides: “No agree-
ment entered into pursuant to this chapter shall contain any provision by which the
buyer waives his or her rights under this chapter, and any waiver shall be deemed con-
trary to public policy and shall be void and unenforceable.” /d. ai § 18039.
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It 1s frequently alleged that the resale royalty has failed to
accomplish its purpose of providing money for poor artists
Again, the argument is misdirected. The resale royalty was never
intended as welfare legislation. No one has ever dared intimate
that other rights granted by the copyright law are ineffective be-
cause they fail to provide royalties, for example, to poor street
musicians or to poor, unpublished authors. Nor is patent law at-
tacked for failing to assure royalties to inventors whose inven-
tions never find a market. Visual artists should be treated like
other creative people.

What the resale royalty right can do is assist undiscovered
artists who, early in their careers, are required by economic exi-
gencies (o sell their works at prices which hardly recoup their
out-of-pocket production. costs. The resale royalty right offers
such artists the prospect of making some money in the future
from those works.

Criucs also assail the resale royalty right for allegedly dam-
aging the art market. They insist that fewer than one-tenth of
one percent of art works ever find a secondary market. At the
same time, however, they claim that a dealer’s ability to subsidize
young undiscovered artists occurs through the backroom resales
of works by established artists.203

One,scenario, which I would find more entertaining had it
not been so seriously proposed, had would-be collectors using
complicated equations to calculate prices at which they would
purchase art.?*® These “investment-minded collectors” would
attempt to discount the price quoted in order to compensate for
the amount potentially owed under the resale royalty provision.
That is not, however, what happens in the real world.2°7 A resale
royalty that has only a remote possibility of becoming payable at
some later date is hardly likely to affect the purchase price.

Such investment-minded collectors would most probably be

205 Bolch, Damon & Hinshaw, An Economic Analysis of the California Art Royalty Statule, 10
Conn. L. Rev. 689, 696 (1978) [hereinafter Bolch, Damon & Hinshaw).” A 1980 study
suggested that the resales of works by just five artists—Robert Rauschenberg, Jasper
Johns. Frank Stella, William de Kooning, and Alexander Calder—accounted for over
one third of the dollar volume of all resales. Camp, Art Resale Rights and the Art Resale
Market: An Empirical Study, 28 BuLL. CopyricHT Soc'v. 146, 153 (1980).

206 Bolch, Damon & Hinshaw, supra note 205, a1 697,

207 Art generally changes hands at prices stated in round numbers. Furthermore, the
equations they would have to apply must properly include scveral variables, only on€ 0
which—the resale royalty percentage—can be predicted. Other variables which should
be taken into account might include the amount of a dealer's commission on 2 resale,
the rate at which income taxes might be assessed on any gains, the rate of inflation, an
(especially) whether the work will have a secondary market at all au an appreciated price:
and under circumstances where a resale royalty statute will apply to the transactiomn.
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) wholly unwilling to buy the art of any artist without an established

resale market. Indeed, such an analysis totally ignores what Pro-
- fessor DuBoff has aptly identified as the “psychic dividend”?%8 or
- the pleasure of owning a work of art.

A resale royalty right is not going to drive collectors away

¥ from the purchase of contemporary art, as has often been
! charged. At the turn of the century, when Congress was consid-
§ ering legislation to grant composers a public performance for
¥ profit right, the infant radio industries protested. They claimed
i that an obligation to pay a royalty every time they played contem-

porary copyrighted music would compel them to confine their
repertoire to classical music already in the public domain. Well,
spin the dial on the radio; that is not what is happening. There
has always been a market for contemporary music. There will
always be a market for contemporary art. The resale royalty right
will not affect that.

Finally, I want to respond to the “unfairness” argument. It
is said by some that, for example, it would be unnecessarily avari-
cious for Jasper Johns2?® to seek a royalty upon the resale of his
$17.1 million painting ($850,000 at 5%). Rather, he should be
grateful because now Leo Castelli, his dealer, can, and has an-
nounced that he will,2'® raise the prices on Jasper Johns’ new
works. Why should artists be the only socialists in this capitalist
society? If they are successful, why shouldn’t they get richer just
like anyone else? Imagine calling up Irving Berlin after having
broadcast an hour-long concert of his music, and telling him he
should be grateful for the exposure. Now he’ll sell more sheet
music and records, and, after all, he has all the money a centena-
rian could possibly need. No, it is ks music and he is entitled to
be paid for the broadcasting of his music. And so too, why
shouldn’t a collector be required to pay the artist a royalty for the
ongoing en_joymerit of his work (the very existence of a secondary
market in which to sell the work).

In summary, fundamental fairness and opportunity to har-
vest equal economic rewards from the variety of ways by which
one's creativity is exploited under the authority of the Copyright

208 ART Law, supra note 12, at 364. DuBoft analogizes the investment in art 10 invest-
ment in financial markets. Instead of receiving a dividend as a percentage return on
invested capital, the investor receives what DuBoff terms a “psychic dividend,” — the
nvestor can measure the value of his investment in terms of its aesthetic appeal. If that
?;Vidend should begin to decrease, he may desire to sell the work and purchase another.

% The author does not ascribe any particular position o Jasper Johns personally,
210 wall Su. J., Nov. 28, 1988, at 1, col. 6. See supra note 181 and accompanying text.
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Clause of the United States Constitution should compel Con-
gress to provide visual artists with a right to resale royalty, 1
hope some of you will join me in the effort to persuade our
elected representatives to restore the resale royalty provision to
the Kennedy Bill when it is reintroduced in the 101st Congress
this year.

IV. THE CASE AGAINST AN AMERICAN DRoIT pE SuITE

GILBERT S. EDELSON* ¥ %% ¥

A. Introduction

The *“Visual Artists Rights Act of 1987,”2!! introduced in the
100th Congress by Senators Kennedy and Kastan, had three
principal components: (i) a provision exempting visual artists
from the copyright notice requirement, (i) a grant of “moral
rights” to visual artists, and (iii) provisions for a “resale royalty”
of seven percent of the profits derived from the resale of artwork
to be paid to the artist, or to the artist’s estate, within fifty years
of the artist’s death.2'? This latter provision was coupled with a
requirement that all art sales covered by the bill be publicly regis-
tered in the Copyright Ofhce.

During the hearings on the Bill, it became apparent that
there was widespread support in the visual arts community for
both the “moral rights” provision and for the elimination of the
copyright notice,?'® but that the community was sharply divided
on the “resale royalty” and the public registration of sales.?"

*evxx | L.B., 1955, Columbia; Partner, Rosenman & Colin, New York City; Administra-
tive Vice President, Art Dealers Association of America, Inc..

211 Visual Artists Rights Act, supra note 2. See also Markey Bill, supra note 53. These
are not the first attempts to introduce legislation in Congress providing for payment ot 2
“royalty” to artists on the resale of their works. In 1978, Congressman Henry A. Wax-
n;gr;sof Galifornia introduced similar legislation, H.R. 11403, 95th Cong., 2d Sess-
{ ). '

212 Sep generally id. »

213 See Hearings on S. 1619, supra note 6.

214 fg

As a number of studies have shown, one effect of the resale procecds
right is to depress the primary markel for contemporary art, . , .
The proposition that the right favors the few artists at the expense of
many seems irrefutable ‘
[but] S. 1619 contains other important provisions. [ .. . urge your sup-
port for the proposal to remove the requirement of copyright notice. I also
favor the proposal 1o create rights of paternity and integrity in the artist .. -
Id. at 83 (statement of John Henry Merryman, Professor of Law, Stanford Universitt:
Chairman, Visual Arts Division of the American Bar Association’s Forum on the EI
tertainment and Sports Industries).
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Following the hearings, the Bill was changed, amending the
“moral rights” component, eliminating the “resale royalty,” and
mandating a study on its feasibility.3'® The Bill was not enacted,
but has since been re-introduced by Senator Kennedy in the
101st Congress, and is referred to as the Kennedy Bill !¢

The enactment of enabling legislation for adherence to the
Berne Convention?'? accomplishes the elimination of the copy-
right notice requirement. Additionally, little controversy remains
over the “moral rights” concept. Thus, the focus of this Article 1s
on the issues surrounding the “royalty”— issues which have di-
vided the art community. .

Proponents of the controversial *‘resale royalty” concept ar-
gue that it will help artists in a number of ways.?’® The resale
royalty provides artists with a continuing financial interest in
their work similar to that now enjoyed by composers and authors,
who are entitled to royalties from the sale of their copyrighted
works.2!'? Furthermore supporters assert that it is inequitable for
the profits from a work’s appreciation in value to accrue solely to
the collector-purchaser when the artist is responsible for the cre-
ative element of art, the element which gives the work its finan-
cal value.

Why then would anyone seriously concerned about the wel-
fare of artists oppose legislation so plainly beneficial to their in-
terests? This portion of the symposium addresses the reasons
for opposing the “resale royalty.” It argues that the superficial
appeal of this notion cannot withstand closer scrutiny. The term
“resale royalty” is a misnomer; the proposal is essentially calling
for mandatory profit-sharing, and constitutes a discriminatory
surtax on the profit from the sale of those works of art to which it
applies. A surtax on a product necessarily inhibits its sale, with

215 Kennedy Bill, supra note 34.
216 f4.
217 Berne Implementation Act, supra note 37; Berne Convention, supra note 38.
218 Sge generally Professor Goetzl's discussion favoring the resale royalty, supra notes
142-82 and accompanving text.
219 17 US.C. §8 102, 106-118 (1982 & Supp. V 1987).
The resale proceeds right (in French, dreit de suite; in German, Folgerecht), like
the copyright, 1s a patrimonial or propenty right of the artist, not a right of
personality. It does not apply to the “‘primary market'—that is, Lo transfers
of works by the artist who created them. But subsequent transactions (some-
times referred 1o as the “*secondary market”) arc subject to the artist’s right
to share in the proceeds. Thus if Artist sells a painting to Cellector, and
Collector then sells it o Museum, the Collector-Museum transaction may,
depending on the applicable law and the facts, be subject to the proceeds
right,
MeRRYMAN & ELSEN, supre note 122, at 213




