SHARING THE SPOTLIGHT: EQUITABLE
DISTRIBUTION OF THE RIGHT OF
PUBLICITY

INTRODUCTION

To date, no jurisdiction has held that a celebrity’s right of pub-
licity'! alone is marital property.® Four courts, however, have held
generally that a celebrity career is marital property subject to equi-
table distribution upon divorce.® These décisions are significant
because of the basic assets inherent in a celebrity career that are
not present in the average career: celebrity reputation, celebrity
status, and the right of publicity.*

! Definitions of the right of publicity include: “the right of each person to control and
profit from the publicity values which he has created or gurchased," Melville B. Nimmer,
The Right of Publicity, 19 Law & Contemp. Pross. 203, 216 (1954) and “the right of an
individual, especially a public figure or a celebrity, to control the commercial value and
exploitation of his name and picture or likeness and to prevent others from unfairly appro-

riating this value for their commercial benefit.” Estate of Presley v. Russen, 513 F. Supp.
1339, 1853 (D.N/J. 1981). Judge Jerome Frank coined the phrase the “right of publiciy” in
Haclan Laboratories, Inc. v. Topps Chewing Gum, Inc., 202 F.2d 866, 868 (2d Cir.), cen.
denied, 346 U.S. 816 (1953).

2 Recently, a spouse made such a claim but it was iime-barred. Sze Manhews v. Wozen-
craft, 15 F.3d 432 (5th Cir. 1994) (former husband’s claim to ownership rights in former
wife’s right of publicity barred under Texas law because once assets have been divided in
divorce decree, subsequent suits to divide property are barred).

For an argument that the right of publicity should not be treated as marital property,
see Robin P, Rosen, Note, A Critical Analysis of Celebrity Careers As Property Upon Dissolution of
Marriage, 61 Geo, WasH. L. Rev. 522 (1993) (nodng that New York and New Jersey include
publicity rights as marital assets and arguing that the view of these states reflects a distorted
definition of property).

For a discussion of the status of a celebrity’s right of publicity in a community property
state, see Gary Stiffelman, Comment, Community Property Inlerests in the Right of Publicity:
Fame, and/or Fortune, 25 UCLA L. Rev. 1095 (1978),

For an analysis of Stiffelman’s argument, specifically regarding the valuation of the
right of publicity in a community property jurisdiction, see Stuart B. Walzer & Jan C.
Gabrielson, Celebrity Goodwill, AM. Acap. MaTRIMONIAL L. (1986).

8 Piscopo v. Piscopo, 557 A.2d 1040 (N.J. Super. Ct. App. Div. 1989) (determining that
it is unnecessary to distinguish between 2 right of publicity and a celebrity’s goodwill and
holding that celebrity goodwill is marital property); Elkus v, Elkus, 572 N.Y.S.2d 901 (N.Y.
App. Div. 1991); Golub v. Golub, 527 N.Y.S.2d 946 (N.Y. Sup. Ct. 1988). Most recently,
however, in Mann v. Mann, NY.LJ., Jan. 10, 1995, at 26 (Sup. Ct. N.Y. County), Justice
David B. Saxe ruled that jazz flutist Herbie Mann's celebrity career declined during his
nineteen year marriage, rendering his celebrity status separate property and not subject to
equitable distribution.

4 8Se¢ Zacchini v. Scripps-Howard Broadcasting Co., 433 U.S, 562, 575-76 (1977)
(describing the economic value of performance that is the product of the artist’s “talent
and energy”).

Regarding the valvation of intangible assets like the right of publicity, it is important
to consider that “[t]he recognition of intellectual property as an important business asset is
too ofien reactive rather than preactive, The value and use of a [person’s] ideas, informa-
tion, identity, goodwill, inventions, know-how and creative expressions assoctated with its
products and services frequently are overlooked and left unprotected.” John R. Kettle III,
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Regarding the first two assets, the special recognition awarded
to a person who becomes famous tends to increase that person’s
earning potential.> Similarly, the right of publicity is the celebrity’s
exclusive ability to sell her/his name and likeness through advertis-
ing, product endorsement, and other economic ventures.® Treat-
ment of a celebrity career as marital property does not adequately
address the need to separately and distinctly subject a celebrity’s
right of publicity to equitable distribution. While celebrity good-
will is the expectation of future partonage or future employment, a
right of publicity is a right to capitalize on the celebrity’s name and
likeness. By concentrating on celebrity goodwill and reputation,
the courts have effectively ignored the unique and significant value
of the right of publicity.

This Note explores the relationship between the value of a ce-

Sgcétring Issues BeforeThey Become Problems: The Intellectual Property Audit, NJ. Law., Feb. 6,
1995, at 14.
5 See Elkus, 572 N.Y.5.2d a1 902 (noting that an opera singer’s income rose significandy
when she became famous).
6 There have been several recent celebrity lawsuits concerning the right of publicity.
For example:
A three judge panel . . . will take up the appeal of actors George Wendt and
John Raizenberger, who portray “Norm” and “Cliff,” respectively, on the TV
seties Cheers. The two seek a reversal of a federal court’s summary judgment
for Host International in their challenge to Host's operation of Cheers-type
bars that feature “Norm™like and “Cliff "esque robots . . . . They claimed viola-
tions of common-law trademark rights and right of publicity and privacy.
Steve Albert, ‘Cheers’ Bar: It's a Place Where Everybody Knows Your Trademark, RECORDER, Feb.
7, 1995, at 2 (emphasis added).
In addition, other celebrities such as television sensation Pamela Anderson and movie
star Tom Cruise have had similar claims:
Michael R. Blaha of Santa Monica, Calif., is representing actress Pamela Ander-
son, a star of the TV series “Baywatch,” in her libel and right of publicity action
against the Globe, 2 weekly tabloid, The article in dispute claims, among other
things, that Anderson has been addicted to heroine [sic], engaged in unprofes-
sional conduct and was “written out” of the TV series. In the Nov. 22 complaint
filed in L.A. federal court, Anderson is asking for $10 million in damages for
libel, $1 million for unauthorized use of her name and likeness for sale pur-
poses and unspecified punitive damages. . . . Actor Tom Cruise’s suit against
Philips Interactive Media of America Inc., over the alleged unauthorized use of
Cruise’s name, likeness and voice in TV commercials to advertise Magnavox
CD- video technology, alleges right of publicity, unfair competition, Lanham Act
and unjust enrichment claims. .. . Cruise is seeking $10 million, plus unspeci-
fied punitive damages, as well as an injunction against further use of his like-
ness or persona.
Courthouse Steps, EnT. L. & Fin., Dec. 1994, at 5 (emphasis added).
Also consider former professional football star O.]. Simpson’s right of publicity claim:
An attorney for double murder defendant O.]. Simpson threatened . . . o sue’
anyone who duplicates or broadcasts a videotape of his 1985 wedding to the
slain Nicole Brown. Attorney Anthony Glassman accused a San Diego man of
trying to sell the videotape to TV shows. . . . “There is no question that the
ownership and attendant copyright and rights of publicity . . . rest solely with
Mr. Simpson,” Glassman said.
Simpson Threatens Suit Over Wedding Tape, UPL, Oct. 27, 1994,

1995] RIGHT OF PUBLICITY 919

lebrity career and marital property in a divorce proceeding occur-
ring in an equitable distribution jurisdiction.” The facts of the
following hypothetical help set the stage for this inquiry. Assume
that Jordana Michael, famous female athlete extraordinaire, has
been married to Douglas Michael for twenty years. Throughout
their marriage, Douglas, who is unemployed, provided direct con-
tributions by primarily assuming responsibilities of managing the
household, maintenance, and meal preparation for Jordana and
their three children. In addition, Douglas served as a sounding
board for Jordana's business decisions, routinely served as
Jordana's unofficial manager, and photographed her for
magazines and promotions. Assume that Jordana was married to
Douglas prior to achieving her celebrity status.® Assume further
that during the marriage and after Jordana had achieved celebrity
status, she received a four million dollar legal award as compensa-
tion for an unauthorized use of her image in an interactive adver-
tisement on CD-ROM.? Immediately thereafter, the Michaels went
through marital dissolution. One issue that should be raised is
how to incorporate Jordana’s right of publicity, to which Douglas
contributed, in the equitable distribution of marital property upon
divorce.

Arguably, to the extent that the four million dollar damage
award was intended to compensate Jordana for the misappropria-
tion of her right of publicity as a property right,'® Douglas might

7 Most states have passed equitable distribution statutes that apportion marital prop-
erty upon divorce based on what is “fair and just” rather than on which spouse has had
legal title to the property. Such equitable distribution statutes reflect the view that mar-
riage is a partnership, entitling each spouse to an equitable share of the parmership. See
William E. Schwartz, Family Law— Equitable Distribution—Brown v. Brown, 112 N.C. App. 15,
434 S.E.2d 873 (1993), 72 N.C. L. Rev. 1801 (1994).

8 See infra note 40,

9 With the advent of new computer and video technologies, a celebrity’s identity

can be evoked in new and subtle ways. Multimedia producers, who regularly
deal with these sophisticated technologies, are thus confronted with the ques-
tion of when they must obtain permission from the celebrity whose image or
performance is imbedded in preexisting material. Multimedia works fre-
quently use preexisting stock photographs or film clips. Because of this, it is
not enough for companies producing multimedia projects to obtain only the
copyright licenses for the preexisting materials. Companies will also need to
obtain permission from any celebrity whose image or performance is contained
in the works. An example is the recent series of Diet Coke television commer-
cials, which used the magic of digital manipulation to show entertainers like
Paula Abdul and Elton John performing with deceased celebrities like
Humphrey Bogart, Louis Armstrong and James Cagney. Coca-Cola no doubt
obtained releases from the heirs of these deceased celebrities as well as the
appropriate copyright licenses. . ) .
Michael C. Lasky & Howard Weingrad, Is Permission Needed to Make His Day? Right of Public-
ity Often. Implicated By News Systems, N.Y.LJ., Mar. 7, 1994, at S1.
10 “Because a person often expends considerable amounts of time, money and energy
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be entitled to a share of the award or future awards based on his
contributions to and enhancement of Jordana’s celebrity career.'!
In other words, based on both his direct and indirect contributions
of time, money, and effort during the marriage, Douglas acquired
a proprietary interest in Jordana’s right of publicity which has a
value distinct from Jordana’s goodwill and reputation.'2

This Note focuses on the treatment of the right of publicity as
marital property within the realm of equitable distribution. Part I
provides a history of eqiitable disuibution law and the types of
contributions which can be made to the acquisiion of marital
property by a noncelebrity spouse like Douglas. Part II outlines the
history of the right of publicity and explores the myriad misappro-
priation causes of action available to a celebrity plaintiff like
Jordana, including a discussion concerning the difficulty of valua:
tion. Part III argues for the treatment of the right of publicity as
marital property and examines the property interest inherent in
the right of publicity. Part IV compares contributions made to ce-
lebrity status and goodwill to those made toward the right of pub-
licity.’® If the right of publicity is in fact a marital asset to which a
noncelebrity spouse can contribute during a marriage, then it too
should be considered marital property subject to equitable distri-
bution upon divorce.

o develop recognition of his/her name and likeness, the private interests of the right of
privacy and the right of publicity must be weighed against the public interest in public
persons such as celebrities.” California Trial Court Strikes Elizabeth Taylor's Request for Injune-
tion Barring Broadcast of Unauthorized TV Biography, ENT. L, Rer., Nov. 1994, at 6.
11 The theory grows from a widely recognized corcept that in addition to money
and material possession, 2 marriage can invoive valuable property of an intangi-
ble nature. In particular, courts in most states have held that the good will of a
medical or law practice, say, constitutes property acquired in a marriage and
should be valued and divided on divorce,
Georgia Dullea, The Law: When Stars Divorce, Good Will Has Top Billing, NY. Times, Apr. 15,
1988, at BS.
12 A properiy division ought to accord value to those non-monetary contributions
of one spouse which enable the other spouse to dévote substantial effort to
paid employment which, in turn, enables the family to acquire tangible marital
assets. The investment of human capital in homemaking has worth and should
be evaluated in a property division incident to a dissolution of marriage. . . .
[E]quitable distribution of property should take into consideration the plain-
uff’s contributions to the marriage, including homemaking activities and pri-
mary caretaking responsibilities. s
O'Neill v. O’Neill, 536 A.2d 978, 984, cer. denied, 540 A.2d 374 (Conn. 1988},

13 This “professional good-will” concept has led to the similar theory of celebrity
good will. It holds, in part, that since famous names and faces sell cornmercial
products, celebrities have a potentially lucrative asset in a right of publicity.
This asset represents property of the marriage and so, the theory goes, the ce-
lebrity’s spouse should share in its value in a divorce.

Id.
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1. 'WnAT 15 EQUITABLE DISTRIBUTION?
A.  History

Beginning in the 1970s, the economic disparity between di-
vorcing parties became the focus of attention in many state legisla-
tures as many jurisdictions adopted so-called equitable distribution
statutes.** Drafters of equitable distribution laws intended recogni-
tion of the efforts of a spouse, like Douglas, who has made substan-

14 In general, there are two types of statutes governing division of marital property:
community property and equitable distribution. Ten states have adopted community
property stawtes: Arizona, California, Idaho, Louisiana, Mississippi, Nevada, New Mexico,
Texas, Washington, and Wisconsin. The rest of the states fall under the large umbrella of
equitable diswribution states. _ . 3

Equitable distribution is mandatory, that is, the statute provides that the court “shall
divide the marital or community property “as appears just and equitable,” in the following
jurisdictions: Arizona, Artz. REv. STAT. ANN. § 25-318 (1994); Colorado, CoLo. Rx-:v StAT.
§ 14-10-113 {1994); District of Columbia, D.C. Cone AnN. § 16-910(b} (1994); Dlinois, 750
LL.C.S. 5/40% (1994); Indiana, Inp. Copk § 31-1-11.5-11(b) (1994); Towa, lowa CODE ANN,
§ 598.21(1) (West 1994); Kansas, Ran. STar. Arw. § 60-1610{b){1) (1993); Kentucky, Kv.
Rev, StaT. Ann. § 408.190(1) (Baldwin 1994); Maine, ME. Rev. StaT. AnN, tit. 19,_ § 722«
A(1) (West 1994); Minnesota, Minn, STaT. AnN. § 518.58(1) (West Supp. 1993); Missouri,
Mo, ANN. STAT. § 452.330(1) (Vernon Supp. 1993); Montana, MonT. CODE AnN, § 40-4-
202(1) (1994); Nevada, Nev. Rev. StaT. Ann. § 125.150(1) (b) (Michie 1993); New York,
NY. DoM. ReL. Law § 236(B) (5)(c) (McKinney 1994); North Dakota, N.D. Cent. CODE
§ 14-05-24 (1993); Oklahoma, Oxra. STaT. ANN. tit. 43, § 121 (West 1994); Oregon, Or.
Rev, STaT. § 107.105(f) (1993}); South Dakota, S.D. CoprFiEp Laws Ann. § 25-4-44 (Supp.
1994); Texas, Tex. FAM. CoDE Ann. § 3.63(a) (West 1994); Washington, WasH, Rev. Cobe
ANN. § 26.05.080 (West 1994); and Wyoming, Wyo. STaT. § 20-2-114 (1994).

Equitable distribution is mandatory if one or both parties request it in Delaware, DEL.
Cope ANN. tit. 18, § 1513(a} {1993); Pennsylvania, 23 Pa. ConsT. STaT. ANN. § 3504 (1994);
South Carolina, S.C. ConE Ann, § 20-7-472 (Law Co-op 1993); Tenncssee, TENN. Copz
ANN. § 86-4-121(a) (1) (1994); Vermont, V1. StaT. AnN. tit. 15, § 751(a) (1994); and Vir-
ginia, Va. ConE AnN, § 20-107.3(A) (Michie 1994). . .

Equitable distribution is permissive or discretionary, that is, the statute provides tha}
the court “may” divide the maritz] or community property “as appears just and equitable,
in Alabama, A1 a. Cope § 30-2-561 (1993); Alaska, Arasga Stat. § 25.24.160(4) (1992); Con-
necticut, CONN. GEN, STAT. ANN. § 46b-81(a) (West 1992); Georgia, Ga. Cope AnN. § 19-5-
13 (1994); Hawaii, Haw. Rev. StaT. § 580-47(a) (1994); Maryland, Mp. Cone Axn., Fam,
Law. § 8-203(a) (1994); Massachusetts, Mass. ANN. Laws ch, 208, § 34 (Law Co-op 1994);
Michigan, Micu. Comp. Laws Ann. §§ 552,19, 552.23(1), 552.401(1) (West 1993); Ne-
braska, Nee. Rev. STaT. § 42-365 to 366 (1994); New Hampshire, NH. Rev, StaT. AN'N
§ 458:16-a (1993); New Jersey, NJ. StaT. AnN. § 2A:34-23(59) (West 1993); New Mexico,
N.M. Star. Ann. § 40-4-7(B}(4) (1994); Ohio, Omio Rev. Cope Ann, § $105.171(b) (Bald-
win 1994); Puerto Rico, P.R. Laws Ann. tit. 31, § 3697 (1991); Rhode Island, RI. GEn.
Laws § 15-5-16.1 (1998); Utah, Utan Coor Ann. § 30-8-5(1) (1994); and Virgin Islands,
V.I. Cope ANN. tit, 16, § 109 (1993). o ) '

The following jurisdictions either require equal (as distinguished from equitable) dis-
tribution, or state a preference for equal distribution in the absence of compelling circum-
stances: Arkansas, ARk. Cope AnN. § 9-12-815 (Michie 1994); California, Car. FaM. Cone
§ 2550 -(1994); Idaho, Ipatio Copz § 32-712(1) (a) (1994); Louisiana, La. REv, STA_T._ANN.
§ 2865 (West 1994); North Carolina, N.C. GeN. StaT. § 50-20(c) (1994); West Virginia, W.
Va. CopE § 48-2-82(a), (c), (d)(2) (1994); Wisconsin, Wis. StaT. AnN. § 767.255 (West
1993). .

Florida and Mississippi provide for equitable distribution of property, either in a lump
sum or by payment of permanent alimony. Sez Abbe v. Abbe, 475 So. 2d 206, 207 (Fla.
1985); Cannakaris v. Cannakaris, 382 So. 2d 1197, 1201 (Fla, 1980); Lewis v. Lewis, 472 So.
2d 542 (Fla. Dist. Ct. App. 1985); Fra. Stat. Anv. § 61.08 (West 1985); Tutor v, Tutor, 494
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tial personal and financial sacrifices for the enhancement of his
partner’s career.'® The particular phrase used to describe the goal
of a property division'® under equitable distribution varies among
states, with most states requiring that the division be “just,” “fair,”
or “equitable.”!” In defining these .terms, most courts recognize
that a property division does not have to be equal'® or restricted by
inflexible formulas or rules.!?

Implementation of equitable distribution requires a court to
identify and value both tangible and intangible assets.2° If the asset
to be distributed is tangible and easily valued, like a car or a pet,?!
most courts have little difficulty in awarding the other spouse an

So. 2d 362, 364 (Miss. 1986); Schilling v. Schilling, 452 So. 2d 834, 835 (Miss. 1984); Miss.
Cobe Ann. § 93-5-28 (Supp. 1987).
15 For example, section 236(B)(5}(d)(6) states that in determining the equitable dispo-
sition of marital property the court must look at
[A]ny equitable claim to, interest in, or direct or indirect contribution made to
the acquisition of such marital property by the party not having title, including
Jjoint efforts or expenditures and contributions and services as a spouse, parent,
wage earner and homemaker, and to the career or career potential of the other
arty.
NY. Dom. ReL. Law § 286(B)(5)(d)(6).

16 “[A] recognized goal of the equitable distribution of assets is ‘not only a fair division
based upon the facts of the case, but also an attempt to finalize the division of assets and
conclude the parties’ legal relationship, leaving them in a self sufficient state.” " Gambrell
v. Gambrell, 650 So. 2d 517, 520 (Miss. 1995} (consideration of alimony and child support
award in light of stipulated division of marital property entered into by the parties).

17 See David Kaufman, The New York EguitableDistributioﬂ Statute: An Update, 53 Brook. L.
Rev, 845 {1987) (arguing that premise of equitable distribution is based on the theory that
marriage is a form of economic partnership).

18 Shelton v. Shelton, 595 So. 2d 900 (Ata. Civ. App. 1992); Barkett v. Barkett, 593 So.
2a 1026 (Ala. Giv. App. 1992); Hayes v. Hayes, 756 P.2d 298 (Alaska 1988); In re Marriage
of Bookout, 833 P.2d B0O (Colo. Ct. App. 1991), cert. granted, 1992 Colo. LEXIS 724 (Colo.
Aug. 17, 1992); Bain v. Bain, 553 So. 2d 1389 (Fla. Dist. Ct. App. 1990); Goldstein v. Gold-
stein, 414 S.E.2d 474 (Ga. 1992); In re Marriage of Siddens, 588 N.E.2d 321 (IIl. App. CL
1092), appeal denied, 596 N.E.2d 637 (Ill. 1992); Jn r2 Marriage of Mol), 597 N.E.2d 1230
(Ill. App. Ct. 1992); In re Marriage of Sadecki, 825 P.2d 108 (Kan. 1992); Garett v. Garert,
766 S.W.2d 634 (Ky. Ct. App. 1989); Pongonis v. Pongonis, 606 A.2d 1055 (Me, 1992);
Misder v. Misder, 816 8.W.2d 241 (Mo. Ct. App. 1991); Sinclair v. Sinclair, 837 S.W.2d 855
(Mo. Ct. App. 1992); McNabney v. McNabney, 782 P.2d 1291 (Nev. 1989); Greenwald v.
Greenwald, 565 N.Y.S.2d 494 (N.Y. App. Div. 1991}; Ellars v. Ellars, 591 N.E.2d 783 (Ohio
Ct. App. 1990); Magill v. Magill, 816 S.W.2d 530 (Tex. Ct. App. 1991); Artis v. Artis, 392
S.E.2d 504 (Va. Cr. App. 1990); Srinivasan v. Srinivasan, 396 8.E.2d 675 (Va. Ct App.
1990;.

19 In re Marriage of Scoville, 598 N.E.2d 1026 (Ill. App. Cr 1992) (while division of
property should never be reduced to pure numbers, under certain circumstances unequal

roportions are an indication that the marital estate is inequitably distributed); Brown v.
Brown, 586 So. 2d 919 (Ala. Civ. App. 1991); Kurz v. Kurz, 443 N W.2d 782 (Mich. Ct. App.
1989); King v. King, 762 S.W.2d 544 (Mo. Ct. App. 1989); Fox v. Fox, 467 N.W.2d 762 (5.D,
1991); Osguthorpe v. Osguthorpe, 804 P.2d 530 {Utah 1990),

20 See Leslie F. Burns & Gregg A. Grauer, Note, Human Capital As Marital Property, 19
HorsTra L. Rev, 499 (1990} (discussing treatment of advanced educational degrees as mar-
ital Property based on parties’ expectations).

21 See Howard Troxler, Thinking of Diuvorce? Consider the Dog, S1. PETERSBURG TIMES, Feb.
17, 1995, at Bl (“He said Roddy [the dog] was a premarital asset and all his. She said he
had bought Roddy as a gift for her, to keep her company . ...").
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equitable share of the asset or its value.”® If the asset, however, is
intangible, or difficult to value, like the right of publicity, some
courts have been less willing to recognize it as a marital asset.?®
Instead, these courts have resorted to traditional divorce remedies,
such as maintenance awards, alimony, and the distribution of other
tangible, marital property in order to solve the inequity created.®*

Under equitable distribution laws, property division is related
to othér economic awards of alimony®® and child support.*® Some
courts recognize that equitable distribution is designed to preclude
the need to award spousal support payments,®” that judging the
equitableness of a property division requires consideration of all
economic awards together,?® and that the amount of income-pro-
ducing property included in the award affects the equitableness of
the award.?® Moreover, in some states, equitable distribution is
available only under specifically enumerated circumstances.*

22 Jp re Marriage of Graham, 574 P.2d 75 (Colo. 1978) (en banc) {(purpose of division
of marital property in a dissolution proceeding is to allocate to each spouse that property
which, as a result of the marriage, should properly belong to him or her).

23 Ser, e.g., In7e Hall, 692 P.2d 175 (Wash. 1984} (evidence of the existence of goodwill
or any analyses of the factors is unnecessary to valuate goodwill); Pacht v. Jadd, 463 N.E.2d
918 (Ohio Ct. App. 1983). .

2¢ Spe, e.g, Silverstein v. Silverstein, 748 P.2d 1004 (Okla. Gt. App. 1987) (alimeny); In re
Marriage of Fernau, 694 P.2d 1092 (Wash. CL App. 1984) (maintenance award).

25 Clark v. Clark, 298 So. 2d 447 (Miss. 1974) (wife who performed many hours of work
without compensation entitled to “fair, equitable and just allowance” through an alimony
award either in lumpsum plus monthly payments or substantial monthly payments);
Holocomb v. Holocomb, 541 N.E.2d 597 (Ohio 1989) (alimony comprised of both peri-
odic payments for sustenance and support and division of marital assets); Berger v. Berger,
464 So. 2d 649 (Fla. Dist. Cu App. 1985) (wial judge has capability to make an equitable
distribution by way of lump-sum alimeny and may make property settlement agreement
based on justification rather than need); sez also Suzanne Reynolds, The Relationship of Prop-
erty Division and Alimony: The Division of Property to Address Need, 56 ForoHam L. Rev. 827
(1988} {arguing in favor of equitable property distribution).

26 See supra note 16. o o

27 In v2 Marriage of Wade, 511 N.E.2d 156 (Ill, App. Ct. 1987); Nardini v. Nardini, 414
N.W.2d 184 (Minn. 1987); Dorweiler v. Dorweiler, 413 N.W.2d 572 (Minn. Ct. App. 1987);
Lepis v. Lepis, 416 A.2d 45 (NJ. 1980). )

28 In e Marriage of Gunn, 598 N.E.2d 1013 (Il App. Ct. 1992) {(a spouse applying for
maintenance has an affirmative duty to seek gainful employment); McIntosh v. McIntosh,
828 S.E.2d 600 (N.C. CL App. 1985); Garnos v, Garnos, 376 N.W.2d 571_ (5.D. 198§); Rodri-
guez v, Rodriguez, 550 So. Ed 16 (Fla. Dist. Ct. Apgé 1989); In re Marriage of Swigers, 531
N.E.2d 858 (11l App. Ct. 1988); Jones v. Jones, 532 0. 2d 574 (Miss, 1988); Spadaro v. I_\Iew
York Giry Police Dep Pension Serv., 454 N.Y.5.2d 374 (N.Y. Sup. Ct. 1982); /n re Marriage
of Shaffner, 695 P.2d 51°(Or. Ct, App. 1985); Weston v. Weston, 773 P.2d 408 (Utah 1‘989).

29 Ryken v. Ryken, 440 N.W.2d 300 (S.D. 1989} (factors to consider include: durauop of
marriage, value of property, age of parties, competency to earn a living, relative contribu-
tions, and income producing capacity of parties’ assets); Wanberg v. Wanberg, 664 P.2d
568 (Alaska 1988); In re Marriage of Mittra, 450 N.E.2d 1_229 (1. App. Ct. 1983); Kobylack
v, Kabylack, 442 N.Y.5.2d 392 (N.Y, Sup. Ct. 1981), modified, 465 N.Y.5.2d 581 (N.¥. App.
Div. 1988), rev'd on other grounds, 465 N.E.2d 829 (N.Y. 1984). )

30 Sheridan v. Sheridan, 589 A.2d 1067 (N.]. Super. Ct. App. Div. 1990) (fair and com-
mon sense interpretation of statutory purpose in permitting division of “legally and benefi-
cially acquired” property in dissolution proceedings bars equitable distribution of property
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Overall, courts using an equitable approach in their analyses of in-
tangible assets primarily focus on compensating the contributing

spouse,® and are relatively less concerned with using a restrictive
definition of marital property.*?

Thus, in equitable distribution jurisdictions, the issue is not
ownership of property, but rather what stake or right each spouse
has in the property. Marriage is seen as a “joint enterprise” or
“economic partnership,”® and courts are free to distribute the par-
ties’ accumulated assets as the equities of each case require, not

obtained with illicit funds {quoting Paiﬁtcrfv. Painter, 320 A.2d 484, 488 (NJ. 1974));
Rogers v. Rogers, 368 S.E.2d 412 (N.C. Ct. ADpp.); cert. denied, 373 5.E.2d 548 (N.C. 1988)
(business given to husband during marriage was not subject to equitable distribution
where there was no evidence of any surreptitious conuributions made by the husband to
the business nor any evidence of active appreciation of the business); Heath v. Heath, 368
S.E.2d 222 (S.C. Cu App. 1988) (equitable distribution of medical degree was improper);
LaRue v. LaRue, 304 S.E.2d 312 (W. Va, 1983) (court adopts different approaches for
economic contributions to acquisition of property and homemaking contributions to
marriage).
21 One New Jersey court explained the concept of equitable distribution as follows:
As we understand the concept of equitable distribution, it is a corollary of the
principal concept that marriage is a joint enterprise whose vitality, success and
endurance is dependent upon the conjunction of multiple components, only
one of which is financial. The nonremunerated efforts of raising children,
making a home, performing a myriad of personal services and providing physi-
cal and emotional support are, among other noneconomic ingredients of mari-
tal relationship, at least as essential to its nature and maintenance as are the
economic factors. and their worth is consequently entitled 1o substantial recog-
nidon. Thus, the extent to which each of the parties contributes to the mar-
riage is not measurable only by the amount of money contiibuted to it during
the period of its endurance burt rather by the whole complex of financial and
nonfinancial components contributed. The function of equitable distribution
is to recognize that when the marriage ends, each of the spouses, based on the
totality of the contribution made to it has a stake in and right to a share of the
family assets accumulated while it endured, not because that share is needed
but because those asséts represent the capital product of what was essentially a
partnership entity. .
Gibbons v. Gibbons, 415 A.2d 1174, 1177 (N]. Super. Ct. App. Div. 1980); see alse Wood v.
Wood, 465 N.Y.S.2d 475, 477 (N.Y. Sup. Ct. 1983) {citing Gibbons with approval); O’Brien v,
O’Brien, 489 N.E.2d 712, 718 (N.Y. 1985) (quoting Wood with approval).

32 Ser Rosen, supra note 2,

88 Gibbons, 415 A.2d at 1177. See Goldman v. Goldman, 589 A.2d 1358 (N.J. Super. Ct.
App. Div. 1991) (despite restraint against alienation of the assets of the parties in any man-
ner, defendanthusband used approximately $400,000 worth of marital funds to keep his
business alive); In re Marriage of Komnick, 417 N.E.2d 1305 (1. 1981); Tibbeus v. Tibbeus,
406 A.2d 70 (Me. 1979); Davidson v. Davidson, 474 N.E.2d 1187 (Mass. App. Cu 1985);
Goller v. Goller, 758 $.W.2d 505 (Mo. Ct. App. 1988); Moore v. Moore, 553 A.2d 20 (NJ.
1989); Mele v. Mele, 544 NY.5.2d 25 (N.Y. App. Div. 1989); Conteh v. Conteh, 457
N.¥.5.2d 363 (NY. Sup. Cr. 1982) (court expressly notes that equitable distribution consid-
ers marriage a partnership and refers to parwnership laws in deciding equitable distribution
question); Smith v. Smith, 331 S.E.2d 862 (N.C. 1985); Wolfe v. Wolfe, 350 N.E.2d 418
(Ohio 1976); In re Marriage of Pierson, 653 P.2d 1258 (Or. 1982); Stevenson v. Stevenson,
511 A.2d 961 (R.I. 1986); Walker v. Walker, 368 S.E.2d 89 (5.C. Ct. App. 1988); Popp v.
Popp, 432 N.W.2d 600 (Wis. Ct. App. 1988); Hollensbe v. Hollensbe, 519 N.E.2d 40 (T
App. Ct. 1988); In re Marriage of Lay, 512 N.E.2d 1120 (Ind. Ct. App. 1987); Fausett v.

Fausett, 661 5.W.2d 614 (Mo. Ct. App. 1983); Gilboe v. Gilboe, 789 P.2d 343 (Alaska 1990);
Bain, 553 So. 2d at 1389.
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solely according to who holds legal title.?*

B. Marital v. Separate Property

In the absence of a valid prenuptial agreement,”’ aftllly (rlnanetfi
dissolution proceeding requires considerapon of threfése 1(12)3{1;‘1 °n
tal inquiries: (1) is 2 particular asset rnarlt?.l property: o as:
what is its value? and (3) how do we equitably distribute th
set?®” In general, property is classified as marital or se;;izztcblz;gg

. i f acquisition. Property acqu
erty based on the time of acquis! T A ring the
iage is separate property, while property acq
Ezf'gagge is maIr)*ital. However, many exceptions do ap,Ply. }Iznb?(ésit
i i 38 only “marital property” ma -
states, including New York,™ only PIOPerty Iy
j n divorce and it is therefore essential In
Eggdplrlgfeeding to determine which of the accumulated assets are

i It
34 Bowen v. Bowen, 543 So. 2d 1284 (Fla. Dist. Ct. App. 1989()i gf E;opﬁlrtcy rﬁz‘:rliz‘gaub;(
ired b ei..ther or both parties after marriage and enhance;v l u: ‘%0 e T as Al
aqu?mlz fun{ls or labor, the property is a marital asset) ;_\Mlson v.98 ?1’ s‘oBl,lsse“ X .Busscll, Al
ma.m: 1981): Hale v. Hale, 439 So. 24 160 (Ala. Civ. App. 1 )’661 e i96 ot
Boui 1951 (Alaska 1081); Gilbos, 780 P.2d at 343; Pyeatte v. Pyeatte, 661 P a 196 (Asiz G
b2 11682); Clover v, Glover, 628 S.W.2d 882 (Ark. Ct App. 1952); In e Mariage of Mc
App. 641 P’2d 300 (Colo. Ct. App. 1981); Yontef v. Yontef, 440 i B o < Hal
‘é‘éﬁser v. Bowser, 515 A.2d 1128 (D.;J. 198FE:>_);h Bané,ﬁgSS 253.133 198 , Halpern v Hal-
) . 1987); Fisher v. Fisher, .2d ; Mar
]:iig;’ (?f%ygﬁgfdsg??\l.(g;d 18 (I)ll. App. t(':'l;/i 'IIEI’SS) :1 g; 1;1 L%Gr;ia_geeﬂ c2)f (Slag‘i.;, g’? i-h;;?c}ggg);
’ : In re Marriage of Miller, W. oo
(In(iifc:é ?P%éﬁff%:;g",{gd 13 (Md. 1988); Drapek v. DmpekiQSB%%.l\llf.idM:gi ;geasof
L Spooner v, Spooner, 437 N.W.2d 846 (Mich. Ct. App. , In r Mactisge of
T D v ea 967 (Mont, 1985); Smith, 331 S.E.2d at 682; Donol%gé)_ oron, 336 SE.24
B Gy i ok A O 8 Mt
vy ; Naranjo v. Naranjo, .2d ‘ ; .
Pt SF.2a l3";,7848)('\/:31a(r:athpp. 1988); Tn re Marriage of Anglin; 759 P.2d 1224 (Was
man, .E. . Ct. |
[P Lo, ] - t-
e Appzllgglae)'coum have referred to marriage as a “joint enterpr;se or :gggglmz ‘r)::n -
WhLe me have argued that these models are not adequate at law ti(.)s ‘E e e o
nershlp-df 0 interests of the other spouse at divorce. A marriage ::}(lms O a ohjec.
edy f(')ll; e lnomic partnership aspect; it is not entered into with hf: sal O .
:Rael: an(eijclfggment criteria that characterize ??st.bur;;iss G%afru;:rslhlgzv e 5 (1090]
3 Marriage: A Borrowed autwri 3 . A , )
Pl P@nﬁthezrhlmrcyoglm:m?ygepropcny laws were attempts' to remove T‘:rg;(it\:gr;e; s
(arg:::l;ggal adisalbil);ﬁes and are similar to the married women’s property a
sev
i i -law states”). o o oo A Cass For
san;g umeKl; lc?]mgl orzlelig, Pusting Responsibility Back Into Marriage: Mall:ngf e
o Pr};:u tia.Li 64 U. Coro. L. Rev. 1223 (1??3) (propo‘smg‘syst;: ,
Mandat?al comr’;ctin’g to facilitate valuation of individual cpnunbfutiogse.magc except
Pf%'éug[ ital property is generally defined as property acquired a tl:(:l he marriage sxcept
if! ?JJ; ueF;L. gr inheritance. For instance, New York's equita eer O e e,
oo e f propery. i properyand g proers, M, D
\ , (d). There are, ho ! & . wrisdiccons
lsngarQi? _?(gn)’é}aygc) Tgfrzotgly) B. Walker, Family Law in the Fifly States: An Cverview,
-G, eonard € ‘Average’ ion: Equitable Distribution, NY.LJ., Apr. 29,
. Florescue, ‘Average’ Valuation: Equ t . : " o,
19;’; iltc(lmca;ﬁ IG(citig; Brown, Price v. Price: A Judicial Perspective, Fam. L. Rev., June
3t NY. Dow. ReL. Law § 236(8) (5) (b, (©).




—Y——

926 CARDOZO ARTS & ENTERTAINMENT [Vol. 13:917

“marital property.”®® Thus, all property owned by either Jordana
or Douglas before marriage continues to be her/his separate prop-
erty after marriage.*® Moreover, S€parate property remains sepa-
rate despite any mutations as long as it can be clearly and
indisputably traced and identified.*' Consistent with these princi-
ples, the vast majority of courts have held or recognized that an
increase in value in the separate property of a spouse, not attributa-
ble in any manner to any contribution of funds, property, or effort
by either of the spouses, constitutes separate property.** This rule
has been applied in determining the status of enhancements in
real- estate,*® shares of stock,** and other items of personal
property.*

C. Equitable Distribution of Intangible Assets

1. New York

Human capital as marital property first gained recognition by
the New York Court of Appeals in O’Brien v. O’Brien.®® Here, the

39 See Grace G. Blumberg, Manital Property Treatment of Pensions, Disability Pay, Workers'
Compensation, and Other Wage Substitutes: An Insurance, or Replacement, Analysis, 33 UCLA L.
Rev. 1250 (1986) (examining movement toward equitable distribution and expansion of
definition of marital property)

40 Separate property includes . . . property owned by a spouse before the mar-

riage, which retains its separate status during coverture because it is maintained
in an uncommingled state as a spouse’s individual property. Where . . . a
spouse brings separate property to the marriage, its increased or enhanced
value, produced by invésument managed by neither spouse or by appreciation
- - - beyond the parties’ control, cannot be treated as a divisible marital asset
unless, of course, there be proof that the increase resulted from efforts, skills or
funds of either spouse. . .. The burden is upon the non-owning spouse to show
that the enhancement is the resuit of either spouse’s endeavors.
Thielenhaus v. Thielenhaus, 890 P.2d 925, 930-31 (Okla. 1995) (division of Jjointly-ac-
quired property included the in-marriage increase in the husband's retirement fund).

*1 Herma H. Kay, Commentary: Toward A Theory of Fair Distribution, 57 Broor, L. Rev. 755
(1991) (discussing distribution of property upon divorce),

42 Romano v. Romano, 530 N.Y.5.2d 155 (NY. App. Div. 1987) (for purposes of equita-
ble distribution of marital property, increases in value of one spouse’s separate property is
itself separate property, except to extent that such appreciaticn is due in part to contribu-
tions or to efforts of other spouse).

43 McCann v. McCann, 539 N.Y.5.2d 281 (N.Y. App. Div. 1989) (in divorce action, wife
would not be entitled to share in appreciation in value of house that was husband’s sepa.
rate property if appreciation was due solely to market forces and had nothing to do with
direct or indirect contributions of either wife or husband}; Chotiner v. Chotiner, 829 P.2d
829 (Alaska 1992),

44 Rosenstock v. Rosenstock, 531 N.Y.5.2d 133 (NY. App. Div. 1988) (appreciation in
husband'’s stock in the company of which he was president was husband's separate prop-
erty and not divisible as marital property where it was not shown that wife had contributed
to its increase in value),

45 In re Marriage of Richards, 439 N.W.2d 876 (Towa CL App. 1989) (appreciation of
inheritance not due to tangible efforts of either party).

46489 N.E.2d 712. In O'Brien, a couple married in 1971 in New York. In 1973, they
moved to Mexico so that Mr. O’Brien coiild attend medical school. In 1976, they returned
to New York so Mr. O'Brien could complete school and his internship. During the mar-
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court held that the enhanced earning capacity crea\‘ted by a med:;
cal license acquired during the marriage was map_tal prope:rt?r'.:aJ
Cases following O’Brien have extended the deﬁn‘mon of r?z%n al
property beyond licenses and degrees.*® In McAlpine v. McA pm;z,
the court confronted the issue of whether the attainment of prc;1 es-
sional “distinction” during marriage was a m.arltal asset. "[_‘he 11115-
band was an actuary before marrying. During the marriage, he
became a fellow in the Society of Acufancs. Bgcause this h(;n(llll*
theoretically brought an enhanced earning capacity, the coTur.t b eA
it to be marital property.*® In so holdm.g, the court said: [til
trend has developed wherein the court will consider as a ma:ll
asset, the enhanced earning capacity that a party l'}as achieved ur-
ing marriage by virtue of attaining a professional license, academic
degree, or other accomplishment.”*

i . i O’Brien’s educational ex-
i ties shared expenses and contributed to Mr. O’

g:ﬁ:éébﬁ;s.prer?effWOrked Em)u‘ghout the mamgg::,_and the tl\l;llx?l 69;;;(:?1::;2 liﬂ;:; Z:cel

ib ly seventy-five percent of the parties’ income. Mr. i ¢
‘t:g I;)Taggtt:idrrf::llé}i]n):z in Ogc-)ber I(:.)f 1980. Two months later, he commenced an action for

i . Id ar 713-14. _ .
dw‘gc;d, at '716. The court recognized the medical 11c¢}ntile :?s n'w.marl1 g{l(;ge;g_ at:cr:c; E;l;
ien’ ibuti i e license € )
that Loretta O’Brien’s contributions to the attainment of ¢ tided h oy
from Michael O'Brien’s use o
t share of the expected future income stream L | e of the
Egegig (;472,000), or SIPSB,SOO. Id. at 714. See Kenneth R. Davis, The Doctrine of O’Brien v
O'Brien: A Critical Analysis, 13 Pace L. Rev. 8{53 glgq4). o - whether
Other jurisdictions apply the equitable dlstnbl_xuon approach I\t]owegt(;ar;gs b
A 080) (witers maf? iy pl;gl}zerty. S&éﬁdﬁ:" :-t:?le husl;;?g carned master’s deéTec
App. 1989) (wife’s sacrifice to take care dren w e et mropenty:
tribution sufficient to warrant distribution of degr : ) !

ggﬁ?lfc\lr. E%Irl:e;(,liH? S.E.2d 917 (N.C. Ct. App. 1992)) (classifying an increase in value in

ouse’s degree, not the degree itself, to be property). ) ) .
s gy o % Wiowly o feiel L s e

(O'Brien’s Unanswere 3 A 987) (pre
zgxﬁge;oi?"r:eaod of valuing licenses in New York to make property distribution more
e 50, 0 (N.Y. Sup. Ct. 1989)

49 539 N.Y.5.2d 68 Y. Sup. . ] ] )

50 ?d at 681. Because the wife had not contributed, financially or omgmse,hto cd;?
husband’s achievement of professional distinction, the court did not award her a shar
the husband's increased earning potential.

S istribution U divorce is called

k state, the system of property distribution upon divorc
Ln J;It?l:l‘e&t)irisufibution. ”Is'yhe court will divide up the marital assets whether qley
agc held in the name of the wife, hushand or jointly. An t:equnal:lei;ht\rq:;(i:dlg az
fair division and not necessarily half. Some property, however, %
‘ i divided by the court. Property is separate
separate property and is not : L O e e afier
se prior to marriage. Itis also separate i q after
Bftlzol;:gs ':1(:'1?:; ;?(:ll\le sePparation or divorce action. If the property is abtained
betweegrll the date of marriage and the beginning of a divorce acupn,l “d musli ::
i i . The five exceptions include when:
one of five categories to remain separate. | ceptions include when
spouse receives an inheritance, or a gift from a third party. |
2::ep‘:ions include compensation for personal injuries, property received solely
in exchange for separate property, and any increase in the.value of separate
roperty.
Peter%alrl)zigr, Divoree Could Tie Up Comingled Property, Tives Union, Feb. 2, 1995, at C3.
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2. ‘Other Jurisdictions

Sorqe‘jurjsdictions do not recognize intangible assets, such as
tl}e medical license in O’Brien, as marital property. In thése juris-
dictions, courts have held that enhanced earning capacity czi]nnot
be property because it cannot be “assigned, sold, transferred, con-
:'eyed, or pledged;” it is “personal to the holder:"s® doe’s not
possess the attribute of joint ownership;”** it is “E’lt most a m
¢xpectancy of some. future income or earnings;™® there is no
vested present interest” at the time of divorce; or because, as olr:0
court put it, it simply “does not fit” the definition of propérty o
o aflxgr:?dc‘):;ltlyi of m.iaj]unsdjcdons bave concluded that profes-
Thes, Bo0du C]s marital property subJ?ct to equitable distribution.
hot osourts assify goodwill as mar?ta.l -Property because “[t]o

0 otherwise would result in a windfall to the professional
spouse.”™® To achieve an equitable distribution of marital’ prop-
erty, a court must- consider the contributions each spouse ma pha'\}r)e
rpadﬁz to the tangible and intangible assets of the professionaly racs
tice, C9urrs also recognize that based on the facts of a 'veng
a profes.smnal practice may have no goodwill value, and t%liat a ase.
by-case inquiry into valuation is required.5° ’ e

D. Contributions to Marital Property

In order for Douglas to have a clai i i'
ord la m to an equitable share of
jo_rda.tr{a. s right of publicity, he must show that he ::]ontributed to its
acquisition during the marriage as a partner in the marital entity

52 Graham, 574 P.od at 77.
53 I

54 Muckleroy v. Mucklero
_ . Y, 498 P.2d 1357, 1358 (N.M. 1972) (def
:t:?}; :ril;f:llllcligisnegwi}r; 13;3}11-:33; ae}:lgrson mazr halve in a thing that cali lge ih’giﬁbﬁggta g?;&ﬂ?
, ' joy, use, freely possess, and transfer that i )
55 In re Marriage of Weinstein, 470 N o Ce 1988 fon
] ] . .E.2d 551, 5 iti
Ma;gna;gc 0;4 Go{dstem, 428 N.E.2d 1201, 1204 (IIl. Ap?)g. gtl.l.l‘; F)').CL 1984) {citing In re
cox 36’; 1; EZT%Z o§ é\gcl;da;ama, 3899 N.E.2d 371, 873 (Ind. 1980) (citing Wilcox v. Wil-
150" (o, e o 2. 795 (Ind. Cr. App. 1977)); accord Hughes v. Hughes, 438 So 24 146
27 s, Gl APP. 1983); Grosskopf v. Grosskopf, 677 P.2d 814, 823 (Wyo. 1084).
ke o 2 e of e e o oo o e 6 i
e of goodwi i i
angse;ch case must be determined on its og;m faéts afdbc?::u:?l;?agg:s? .by prior case law
o g‘rl;sastill! \‘;‘-e}izgul-f:eéff' ?thQ :ﬁ%g:ciﬁt% 168 (Va. C?. App. 1999) (if trial court détermines
val:ged as part of masital prepereny at a professional practice has goodwill, it must be
will ofs}ﬁn .:ga}:‘lgdl‘m}mage of Huff, 83«? P.2d 244 {Colo. 1992) (en banc) (recognizing good-
S o B T 3 b ol e T
bution of comtste Fienns, No. 4 - cl. Yam, Ct: Aug. 26, 1987) (equitable distri-
80 Sev supen e gg- puter software master program).
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1. Monetary

States generally do not disagree significantly as to what types
of activities can constitute contribution. Often, it is the court’s job
to weigh the respective contributions of the contending parties,
and then balance these contributions against other statutory fac-
tors.! Thus, for example, in a marriage of short duration, non-
monetary spousal contributions may become a less significant
factor.%?

Some state statutes create certain presumptions regarding
spousal contributions. The Minnesota statute provides that it shall
be conclusively presumed that each party made a substantial contri-
bution to the acquisition of income and property;®® the New Jersey
statute provides for a rebuttable presumption that each party made
a substantial financial or nonfinancial contribution to the acquisi-
tion of income and propf:rty;‘54 the Oregon statute provides for a
rebuttable presumption that the parties contributed equally to the
acquisition of property;®® and the Ohio statute provides that each
party shall be considered to have contributed equally to the pro-
duction and acquisition of marital property.®® The primary pur-
pose of such presumptions is to account for the noneconomic
contributions of a homemaker spouse like Douglas.®’

61 Ser infra note 69.

62 Spp, g, Comins v. Comins, 595 N.E.2d 804 (Mass, App. Ct. 1992) (awarding wife
fiftysix percent and husband forty-four percent of the net assets sufficiently reflected the
wife's family’s economic contributions to the marriage in light of the forty-eight year dura-
tion of the marriage, the husband's contributions to the marriage as a partnership, and the
parties” mutual reliance on the wife's trust fund as a means of bolstering their standard of
living throughout the years); Lolli-Ghett v, Loli-Ghetti, 568 N.Y.5.2d 29 (N.Y. App. Div.
1991) (division of marital property allocating sixty percent to the wife and forty percent to
the husband, based on the court’s attempt to compensate the wife for hardships, including
the husband’s reluctance to make interim payments, was reversed; such compensation for
hardships was an inappropriate consideration since it did hot relate to either a spouse’s
contributions to the economic partnership or to a spouse’s ability to be economically pro-
ductive upon the termination of the partnership); Murray v. Murray, 439 S.E.2d 312 (S8.C.
Ct. App. 1993} (order awarding the wife a fifty percent special equity in the appreciation of
the marital residence plus one third of the marital estate was affirmed based on her direct
and indirect contributions during the parties’ seventeen year marriage; this was a second
marriage for both parties; at the time of the marriage, the parties were in their fifties and
sixties respectively; during the marriage, the husband directly contributed $396,000 and
the wife §167,000).

63 MiINN. STar. ANN. § 518.58(1).

64 NJ. StaT. ANN. § 2A:34-23.1.

65 Ogr. Rev. StaT, § 107.105(1)(f).

66 Omio Rev. Cope Ann. § 3105.171(c)(2).

67 Rappleye v. Rappleye, 855 P.2d 260 (Uah 1993). The trial court’s award of all of the
proceeds from the sale of the hardware store to the husband as his pre-marital asset was
not supporied by the evidence; evidence showed that some of the wife's pre-marital assets
were commingled in the hardware store operation and that during the marriage the wife
worked without salary; in awarding all of the proceeds from the sale of the store to the
husband, the trial court apparently never considered whether the wife’s contributions, fi-
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2. Nonmonetary

Or_le gf the major differences between comrmon law and equi-
table distribution statutes is the acknowledgment of a spouse’s n?:)
financial contributions to the marital estate.®® Since most stat:,‘ls-
zwth applicable statutes give the trial court authority to consider

any other” relevant matter during equitable distribution,®® Dou
las’s nonfinancial contributions are likely to be a factor.” ’To datg-
courts have recognized the following nonfinancial factors as appro.
g)l:)a::: ’fo; conside.ration: a spouse’s foregone opportunit‘yf,)g a
“Eoci ; Zbli(égltf;ﬁ:lgg services,”” and a spouse’s performance of
o mSomc state statutes specify that the contributions of a spouse
€ acquisition of marital property can include a spouse’s non-
mnonetary contributions, including the contributions of a spouse
a homemaker.™ Other statutes use a two-tiered inquir;) baseac‘is
both on the contributions of a Spouse to the acquisition o,f prop-

nancial or otherwi i i
iy €rwise, to the hardware business financially benefitted the parties during the
68 See Carmen V. Patel, Note, Treats Professi, ;
D ) : ng fes:wnalGoodmﬂmMaﬁtdﬂvperty' Equit
z gm;%ncgﬁefgafé%giugﬁ gf,‘éeiﬁh (1983} (arguing for equal treal.mcmz:;f pro(t!::ll’slf
anst;ngprise's o f represent a valuable and identifiable portion of
, e.g., N.Y. Dom. Rew. Law § 236B(5) (D i “
factor which the court shall exprcsslgy find (to) I(Je?igxls?)c;rw::ggef?ds s follows: “any other
vaggzujadgne l;;:}'nolds, The Relationship of Division and Alimony: The Division of
Farely been used (o acres need, st 1yt S that propery division has
el . y reflects contributi lone).
Spme.ga Pcbo:‘%lg gl.YBStLIg: msfz{?gtéss In Search of Equi{y n “Enhan;trt] ;p(;zfe)/Other
jec;ltoctrilli)wmsu-ibudon upon .di\-rorcei. } {enhanced earning capacity is property sub-
estnut v. Chestnut, 499 N.E.2d 785 (Ind. Ct. App. 198
! -E.2 . , 6); Carl :
Faﬁozt? 253 (Mich. Ct. App. 1984); Bisca v. Bisca, 485 NE.)\I:S.2d 3)()2 (1’5 i?r;\v Call)rll:0;16835ﬁ 2
o v. Parmou _3323%;:.5% ;82 (S.C. 1982). - Abp. Div. 1985);
v. Smith, 0. 2d 1235 (Ala. Civ. App. 1987); Allj i
Koo RosanEP sy i A ot 61 N 7 (o A €, )
: , 554 ‘(Me. ; Elwell v, Elwell, 872 N inn,
Ct. App. 1985); I ¢ Marriage of Reid, 783 387 el M
; ge of Reid, 733 P,2d 1302 (Mont. 1987):
360 NYS. 841 (NY. App. Div. 1990); Malsced v. Malseed, 565 A)édufsrge(li? Super
89) ; Dun;; v. Dunn, 802 P.2d 1314 (Utah 1990), = Super. Gt
n re Marriage of McNamer, 452 N.W.2d 812 (I C
Huffmian 4eamage of W, ] owa Ct. App. 1990); In r¢ Marriage of
(N 19700 246 (Iowa Cu App. 1990); Nastrom v, Nastrom, 284 N.W.2dg576
74 See, e.g., Arkansas, Arx. CODE. ANN §
, 2.6, \ . . § 9-12-315(a) (1) (A) {viii):
Smar. ] }114;100-:) 101) @) : (li))tzlla)walreéij. Cooe A, 19, (§ 3§§‘é‘3§>?§?iﬁ?§&f‘?ﬁ'i‘ﬁ"‘
. ch, 40, . ; Indiana, Inp. DE ANN. § 81-1-11.5 (0 ' :
Rev. STAT. ANN. § 408.190(1) (2); Maine, Me Y KeankMay b
R ; , ME. Rev, STAT. ANN. tit. 19, § 729- M-
%ﬂfeuﬁ' ‘yAls)% Smﬁpaws AnN. ch. 208, § 34; Missouri, Mo, ANN, STET. “;“’é‘ﬁééﬁfé)- New
20(c5(6).' 0 . L. Law § 236B(5)(d) (6): North Carolina, N.C. Gen. STar .§ 50
oo d' 7r?gun, Or. R.w Stat. § 107.105(1)(f); Penrisylvania, 23 Pa, CON-S STA. ANN-
: 3504( ) ((C)),(g?}l‘z;:rggggn‘l?; 5C. COXIE ANN. § 20-7-472(3); Tennessee, Tenn. Cops. Anm.
; » YA, CODE AnN, § 20-107. ; \ A.NN
15, § 751 (b)(11); West Virginia, W, Va, C§D£ § 25-3-(362)((.3)){2‘)@110“" Ve SraT. An. it
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erty and the contributions of a spouse as a homemaker.” Still
other statutes are less specific in recognizing a spouse’s nonmone-
tary contributions;”® however, even in the absence of such explicit
statutory provisions, nonmonetary contributions may still be a fac-
tor.” According to O'Neill v. O'Neill,™ “[a] property division ought
to accord value to those nonmonetary contributions of one spouse
which enable the other spouse to devote substantial effort to paid
employment which, in turn, enables the family to acquire tangible
marital assets.””

In addition, an interruption in a spouse’s personal career or
education, when sustained in order to further marital objectives,
should -be relevant as a noneconomic contribution.®® In Mele v.

Mele®! the court explained that
[The equitable distribution] statute is a reflection of the aware-

75 See, e.g., District of Columbia, D.C. CopE Ann. § 16-910(b); Massachusetts, Mass.
GEN. Laws AnN. ch. 208, § 34; Minnesota, MinNN. STAT. ANN. § 518.58(1); Montana, MonT.
ConE ANN. § 40-4-202(1); New Jersey, NJ. REv. StaT. Ann. § A:34-23.1(1); Rhode Island,
R.I. GEN. Laws § 15-5-16.1(a).

76 Ser, e.g., Florida, FLa. STaT. ANN. § 61.075(1) (a) (contributions to the marriage in-
clude contributions for the care and education of children and services as 2 homemaker);
Iowa, Iowa CODE ANN. § 598.21(a) (c) (contributions to the marriage include giving appro-
priate economic value 1o each party’s contributions in homemaking and child care serv-
ices); Maryland, Mp. Cone ANN,, Fam. Law § 8-205(b) (1) (contributions to the well-being
of the family); Nebraska, Nes. Rev. StaT. § 42-365 (contributions to the marriage by each
party, including contributions to the care and education of the children); New Hampshire,
N.H. Rev. StaT. ANN. § 458:16-all(g) (significant disParity between the parties in relation
to the contributions to the marriage, including contributions to the care and education of
children and care and management of the home); and Virginia, VA. CODE. ANN. § 20-,
107.5(E)(1} (contributions to the well-being of the family).

77 Jacobitti v. Jacobit, 623 A.2d 794 (NJ. Super. Ct. App. Div. 1993) (the $75,000 equi-
table distribution award to the wife, representing a fifty percent interest in the marital
dwelling, was affirmed in light of evidence of the wife’s nonmonetary contributions to the
marriage, which included her participation in decorating the home, her contributions to
the husband’s medical practice and status in the community, and her contributions to the
family unit prior to the anset of debilitating illness; the parties had been married for six-
teen years; the husband was an eightyfive year old physician, and the wife was sixty-six
years old and confined to a wheelchair, suffering from multiple sclerosis).

78 536 A.2d at 982 (“we must invoke the fundamental rule of construction which man-
dates that this court ascertain and give effect to intention of the legislature”).

79 Id. at 984; see also McNabney, 782 P.2d at 1296; Rothman v. Rothman, 320 A.2d 496
(N.J. 1974) (decided prior to statutory amendment); Mele, 544 N.Y.5.2d at 26; Behm v.
Behm, 427 N.w.2d 332, 387 (N.D. 1988); Stice v. Stice, 779 P.2d 1020, 1028 (Or. 1989);
Van Duinwyk v, Van Duinwyk, 511 A.2d 975, 977 (R.L 1986); Dunn, 802 P.2d at 1322,

80 Some statutes specifically provide to that effect. See, eg. FLA. STAT. ANN.
§ 61.075(1)(d); Nep. Rev. StaT. § 42-5365; N.H. Rev. STAT. ANN. § 458.16-all(h). Even in
the absence of such statutory provision, such an interpretation may be relevant. See
McNabney, 782 P.2d at 1296 (the preeminent example where equal division may not be

equitable is that of the wife and mother in a long term marriage who gave up career oppor-
tunities for her family's benefit); Morales v. Morales, 402 N.W.2d 322, 324 (N.D. 1 87)
(spouse sacrificed her advancement so that other spouse could get his education); Parrott,

292 S.E.2d at 184,
81 544 N.Y.5.2d at 26 (wife made significant and vital contributions as a homemaker,

spouse, and primary caretaker of their children).

i
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ness that marriage is, among other things, an economic partner-
ship, the success of which depends not only on the respective
economic contributions of the parties, but also on a wide range
of u{lenumerated services to the joint enterprise, such as home-
making, raising children, and providing the emotional and
moral support necessary to sustain the other spouse in coping
with life outside the home.®?

Other judicial decisions have treated a wide range of
noneconomic conduct as being a “contribution.” Thus, in making
equitable distributions, courts have cited such factors as the contri-
butions made by a spouse who cared for her ill husband and the
loss of earnings which resulted while attending to his needs.®® In
addition, courts have recognized contributions made by a spouse
employed for one third of the marriage, who for two additional
years, drove the other to and from work, and prepared dinner dur-
ing the duration of the marriage;** a disabled spouse who engaged
In an active social life which advanced her husband’s commercial
business;* a wife who supported her husband while he was drink-
g, gambling, depressed, and threatening suicide, and who
plz_mned intervention by herself and his friends to stop him from
an‘king;86 and a spouse who held two jobs and sacrificed his}ou}h
lifestyle and career opportunities so that his spouse could pursue
ber career and education.®” Finally, courts have found contribu-
tions where one spouse worked without remuneration in a business
co-owned by the spouses, or owned by the other spouse,®® and
where the nonmonetary contributions of one spouse furthered the
other spouse’s military career.®?

3. Valuation of Contributions

The valuation of Douglas’s nonmonetary contributions can be
difficult. The courts’ perspéctives regarding valuation of marital
property range from the view that a specific finding of the value of
each significant item of marital property is required,* to the hold-
ing that a specific finding of the value of each item of marital prop-

82. J4.
83 Euler v. Euler, 537 N.E.2d 554, 556 (Ind. Cr. App. 1989)
84 Michael v. Michael, 791 S.W.2d 772, 774 (MojACpE App. 1990).
85 Coxe v. Coxe, 363 S.E.2d 906, 908 (N.C, Ct. App. 1989).
86 Watson v. Watson, 351.5.E.2d 883, 887-88 (S.C. Ct. App. 1989).
:; Srinivasan, 396 S.E.2d at 675.
Set, e.g., Antepenko v. Antepenko, 549 So. 2d 1857, 1359 i ; Whi
v- White, 557 So. 24 480 (Miss. T089), » 1305 (Ala. Giv. App. 1889); White
Morales, 402 N.W.2d at 325; Bullock v. Bullock, 354 N.W.2d 904, 910 (N.D, 1985
90 Husband G. v. Wife G., 410 A.2d 155 (Del. Super. Ct. 1979). (ND. 1985).
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erty in dispute is not required.®’ Most courts, however, have
adopted a view somewhere in between these two extremes. The
view that has garnered the support of most jurisdictions is to force
the trial court to determine the value of all marital property before
distributing it.**

The difficulty of valuation is a factor that tends to make it
more difficult to reverse a property distribution made by the trial
court, which has evaluated evidence dealing with the nature and
extent of nonmonetary contributions. Thus, courts have occasion-
ally focused all attention toward valuing nonmonetary contribu-
tions.®® One court has specifically recognized that it is difficult at
best for a family court judge to value indirect contributions and
even more difficult for an appellate court to value such contribu-
tions based on the lower court’s.record.? In addition, expert testi-
mony as to the valuation of Douglas’s nenmonetary services may or
may not be permissible. Even if permissible, however, such testi-
mony, may not be given much weight in view of the difficulties of
valuing nonmonetary contributions.*

II. WHAT 1s A RicHT OF PuBLICITY?

Given the legal framework within which equitable distribution

91 Jn re Marriage of Walsh, 440 N.E.2d 810 (Ill. App. Ct. 1982).

92 Norgauer v, Norgauer, 511 N.Y.5.2d 731 (N.Y. App. Div. 1987); Bowen v. Bowen, 473
A.2d 73 (N]. 1984); Toler v. Toler, 856 S.E.2d 429 (5.C. Ct. App. 1987).

93 See, e.p., Watson, 351 S.E.2d at 887-88 (support of the wife while the husband was
drinking, gambling, being depressed, and threatening suicide cannot be valued in hours;
wife's concern for his drinking problem and instigation of the planned intervention by
herself and his friends to cause him to stop drinking cannot be valued quantitatively with
mathematical certainty).

94 Ser Peirson v. Calhoun, 417 S.E.2d 604, 606 (S.C. Ct. App. 1992) (trial court heard
evidence from the husband’s expert that the husband made direct contributions of
$1,698,508 and the wife made direct contributions of $164,962 {based on aPplicaljon of
the minimum wage to the wife's services as homemaker); the husband made indirect ¢con-
tributions of $48,901 and the wife made indirect contributions of $295,743). The court
awarded the husband seventy-five percent and the wife twenty-five percent of the marital
assets; on appeal the court agreed with the wife that it was debasing to value her home-
maker services at the minimum wage, but, since she failed to present any evidence at trial
as to the value of her indirect contributions, or to address her equal partnership theory of
dividing the assets or the foregone career opportunities theory, the appellate court reluc-
tantly affirmed the award, implying that it would have reached the merits of these issues
had they been properly preserved for appeal.

95 Sz Bidwell v. Bidwell, 504 N.Y.5.2d 327, 329 (N.Y. App. Div. 1986) (trial court did not
err in disallowing plaintiff’s labor expert to testify concerning the value of her services as a
homemaker; the value of such services is not a subject which necessitates ¢lucidation by
expert testimony); Smith v. Smith, 294 S.E.2d 404, 408 (8.C. Ct. App. 1987) (urial court did
not err in denying expert's testimony that wife's contributions to the accumulation of as-
sets did not exceed thirty-seven percent; court may give such weight to expert evidence as it
deems appropriate); see also In re Marriage of Schulte, 546 5.W.2d 41, 47 (Mo. Ct. App.
1977) (it is not necessary to prove the value of homemaker serviceés on a dollar per hour
basis); Watson, 351 S.E.2d at 887-88.
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operates, it is necessary to define Jordana’s right of publicity to de-
termine its appropriateness as marital property. Jordana’s right of
publicity falls under the rubric of the right of privacy.?® The right
of publicity “signiflies] the right of an individual, especially a pub-
lic figure or a celebrity, to control the commercial value and ex-
ploitation of his name and picture or likeness and to prevent
others from unfairly appropriating this value for their commercial
benefit.”®” Publicity rights give a person control over commercial
use of one’s identity,%® Although they are developed largely by fed-
eral courts,* publicity rights are governed by state law,’® with each

96 Samuel D. Warren & Louis D. Brandeis, The Right To Privacy, 4 Harv. L. Rev. 193
{1890). Warren and Bradeis argued that the law should “protect the privacy of private life
- - -+ [T]he matters of which the publication should be repressed may be described as
those which concern the private life, habits, acts and relations of an individual.” 7d. at 2]5-
16. See Robert C. Posi, Rereadi Warren and Brandeis: Priy , Property, and Apfropriation, 41+
Case W. Res, L. Rev. 647 (IQE;llg) “

Theories of copyright, quasicontract, and unfair competition have all been used to
protect a celebrity’s right of publicity. See Columbia Broadcasting Sys., Inc. v, DeCosta, 877
F.2d 315 (1st Cir, 1967) {copyright); O’Brien v. Pabst Sales Co., 124 F.2d 167 (5th Cir.),
cert. denied, 815 U.S. 823 (1942) (quasi-contracy): Chaplin v. Amador, 269 P. 544 (Cal. Dist,
Ct. App. 1928) (unfair competition); Sullivan v. Ed Sullivan Radio & TV, Inc, 152
NY.5.2d 227 (NY. App. Div. 1956) (unfair competition),

97 Presley, 513 F. Supp. at 1853; See Brimley v. Hardee’s Food Sys., No. 93 Civ. 1797,
1995 U.S. Dist. LEXIS 1471 (S.D.NY. Feb. 9, 1995) (series of commercials featuring char-
acter portrayed by character bearing striking resemblance to celebrity plaintiff); Lane v.
Random.House, Inc., No. 93-2564, 1995 US. Dist. LEXIS 1332 (D.D.C, Jan. 26, 1995)
(unauthorized use of plaintiff’s photograph in newspaper advertisement for a new book);
Lugosi v. Universal Pictures, 603 P.2d 425, 431 (Cal, 1979) (en banc) (“The so-called right
of publicity means in essence that the reaction of the public to name and likeness, which
may be fortuitous or which may be managed or planned, endows the name and likeness of
the person involved with commercially exploimglc opportunities.”); Sheldon W. Halpern,
The Right of Publicity: Commercial Exploitation of the Associative Value of Personality, 39 Vanp. L.
Rev. 1199, 1201 (1986) (use of celebrities to increase marketability of consumer products
has existed throughout history of advertising). There is, by contrast, no comparably pro-
tected property interest in one’s position and title of employment. See Rodgers v. Georgia
Tech. Athletic Ass’n, 303 S.E.2d 467 (Ga. Ct. App. 1983)

98 According to Beverly E, Loew:

Performance rights are, or should be, of primary importance to the . . . per-
former, ... A .. performer's material is his livelihood; the performer may
spend years and resources developing his shtick. , . . [Slome performers
achieve wild success; most either find only moderate success or are forced to
give up their aspirations because of lack of available work and rescurces. The
risks associated with developing a careerasa. , . performer are great; the risks
should be. compensated by not only financial reward, but also by the right to
exploit the material and reputation the performer develops. Many performers
become synonymous with the characters they portray; similarly, a performer
may become identified with and inseparable from his . . routines, which may
include characters. It seems unfair to deny a performer the right to exploit the

often defines the performer’s identity. A performer should have the right to
control the use of his personality against unwanted associations, since overex-
posure, competing or undesirable uses can diminish the performer’s commer-
cial value,

Beverly E. Loew, Exit Letierman Laughing?, 15 EnT. L. REp. 11 (Apr. 1994).

99 See Paul Heald, Federal Intellectual Property Law and the Economics of Preemption, 76 Towa
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- 101

free to prescribe its own' substantjve.fcontours c_)f 'r_h(? right.
Stchhe ‘righpt of publicity was first explicnilo); ref:ognlzed k:n I}:Taleflc(z:;
Laboratories, Inc. v. Topps Chewing Gum, Inc. 'Sl'an:. Haelan, : fo
the states have adopted the right of .pub11c1ty in some fo On.
Twenty-five states have recognized the right undt?r their l;:o(:i’nmt on
law,'®® while fourteen others have statutes Wth.h CI:ll r_](: y he

right.'®* To date, only two courts have expressly rejected the exi

ence of a common law right of publicity.'®

L. Rev. 959 (1991) (discussing economic rationale used il; determining proper scope of
: pti | intellectual property statutes).

Pree?og‘u:: apow!:e?li gflc:)e[.)rgrtling federal rl?ight of publicity legislation, segd].SEelEan S;;g—
mon, Jr., Notfu"nw Right of Publicity Run Riot: The Case for a Federal Statute, . .

in Rj| ici -, 640
e o i e Lo ke 2 L 0

ing that divergent state laws to g ising fro a

t(e)lc?)?:i)mg};rglué?%ub;ci[y rigghts is inherently arbitrary and federal legislation is needed for
mlli’f;onSTeleityZ)c;whini, 433 U.S. at 578-79 (concluding that Ohio may constitutionally deter-
mine the First Amendment confines of its right of publicity}.

:gz ggez eF g2 dCE:'?J?;lP v. Beckley Newspapers, Inc., 320 S.E.2d 70 (W. Va. 1992) (the right

- . b the
f privacy protects individual personalities and feelings; the right of ?g%lgl?: rgée((:ﬁsNA)
com }: % value of a name or likeness); McFarland v, E & K Corp., : b k Cincinnaﬁ
comm&lz)rc;lr n. 1991}; Cullison v. Medley, 570 N.E.2d 27 (Ind. _1991), Lus )}i].v.)' incinnati
Mot .Pulbnlis.hing' Corp., 17 Media L. Rep. (BNA) 1962 (6th Cir. 1990) ('?A]l;sﬁa irming
v on B }(’)adcasting Co. v. Bell, 68 So. 2d 314 (Ala. 1958); Smith v. SUI.’a[tl.g45)‘ ska 416 (0
ok B oo e e G el o
Inc., v. Dodd, 353 S.W: 22 (Ark. ; Cher v.. ' Lt ..). e
9), cort, demi 'S. 1120 (1988) (applying California law); Vas .
198'2):1-‘;;1}\.;:1"1;‘8!‘048)2&] §985); M(art.in Lut.llm)er King, Jr. Center for Social Changlgzulvl:i:i.a;:
P ian Heritage Pr(')d'. Inc., 296 S.E.2d 697, 703 (Ga. 1982),; F.‘ergerSL‘rlolrxn vi.( i
O View Estas, 441 P.2d 141 (Haw. 1968); Peterson v. Idaho First Nat | Bank, 367 P24
g)Sc: ?;lda]lu: 1961); étone v. Creative Communications, Inc., 216RU.S.fé(12I.S(() Sa36 (La. Or
Tt 1981); Kunz v. Allen, 172 P. 532 (Kan. 1918); McAndrews v.. 1(2(, nce‘: e o
, 196,l)° Nelson v. Maine Times, 373 A.2d 1221 (Me. 1977},‘ wre! 69.8 F2d ol o
iy 2d 448 (Md. 1984); Carson v. Here's Johnny Portable To:l_ets, Inc., 98 '.r_h Ba) Lo
&iv ‘}933) (Mich.); Candebat v. Flanagan, 487 So. 2d 207 (Miss. 1986); Haith v. Model
Gities Hoalth Corp., 704 S 2d 684 (ufo. G App. 1986); Uhlaender v. Harrs, 134 SW.
P Mea Ct. A p.'1911)' Palmer v. Schonhorm Enters., Inc., 232 A.2d P ‘(‘jt }{) ;
o e New Mexico Scate Tribune Con, 538 P.5d 404, 408 ( M. Ct. App.
1675y uke v. Greonsboro News. 195 S.E. 55 (N.C. 1938); Anderson v. Fisher roagcasting
lg?shmkg;'sors.e(m 1986); Kennedy v. Ministries, Inc., 10 Mcdia L. Rep. ( ) 245
?Ei’)?& P1'934)- Cox v. Hatch, 761 P.2d 556 (Utah 1988); State ex rel. LaFollette v. \
223533:8&3%:%3 Civ. CopE §§ 990, 3344 (West Supp. 1991 );1 %orﬁ?éhl-;le?isgg;?
540.08(3) (\,Nést 1988); Kentucky, Kv, Rev. Star, Ann. § 391, 5()89 hie/Bobbs
e - Massachusetts, Mass. GEN, Laws AnN. ch. 214, § 3A (West 1989); braska,
MenanE?/SA}S)’ATa% 20-202 (,1987); Nevada, Nev. Rev, Stat. AnN. §§ .598‘98(5)"82 ( 1!1}%1)-
Su 1680): New York, NY. Crv. Ricirs Law §§ 50, 51 (McKinney Supp. 1991);
O oma, B STaT. As, tit, 21, §839.1- 839.3 (West 1983); Rhode Iland, R Gv.
Oklahong'QSI?féss)- Tennessee, TexN. CODE ANN. §§ 47-25-1101 to -1108 (1988); esas,
T B CobE ANN. § 26 (West 1991) (protecting rights of deceased pt'ers;)élg‘)l. fiah,
T Come: Ao § 45.31 (1988); Virginia, Va. CoDE AnN. §§ 8.01-40 (Michie ] ) 182
el lggg)‘ Wilsconsin Wis. STaT. ANN. § 895.50{2) (b) {West 1974), For a dllsgnsxfrs)
?hl(? .slta(tutes .:see_].T. MC,CARTHY. THE RIGHTS OF PUBUUTYe;N;ﬁS:N;;Y é::;.p?l ;no - s
' Id that the state’s statute was pre . .
G:'gipofr’l:bﬁzattli]:;i. l;g4 N.E.2d 580 (N.Y. 1984). The other was later overiurned by the
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The common law tort of misappropriation of Jordana's name,
likeness, or image has three elements: (1) a showing of Jordana's
substantial investment of time, effort, and money into creating the
thing misappropriated such that the court can characterize that
“thing” as a-kind of property right; (2) a showing that the defend-
ant has profited unjustly from use of Jordana’s “property right;”
and (3) a showing that the defendant has injured Jordana by the
misappropriation.’®® The right of publicity doctrine recognizes
that for a celebrity like Jordana, her persona is her product.
Therefore, taking a celebrity’s persona and using it for commercial
gain is little different from stealing a manufacturer’s product and
selling it, whether or not there is actual confusion as to sponsor-
ship.'®” Right of publicity laws also protect the intrusion into
Jordana’s privacy arising from having her identity used in a man-
ner with which she disagrees.’®® Thus, the tort would compensate
Jordana for injuries to her feelings of peace and happiness, as well
as for her economic losses.

A state’s interest in protecting Jordana’s right of publicity “is
closely analogous to the goals of patent and copyright law, focusin
on the right of the individual to reap the reward of [her] endeav-
ors. .. "% Like copyright, the policy underlying the right of pub-
licity is to provide an incentive for Jordana’s enterprise and
creativity by allowing Jordana to benefit from her own efforts.!'® A.
state’s interest in the right of publicity has also been described in
terms of preventing unjust enrichment.''’ Additionally, one judge

state’s legislature. See Carson v. National Bank of Commerce, 501 F.2d 1082 (8th Cir.
1974); Nes. Rev. Start, § 20-201.

106 ]. THOMAS MCCARTHY, MCCARTHY ON TRADEMARKS AND UNFAIR COMPETITION § 10.25
(3d ed. 1992). This doctrine originated with the United States Supreme Court decision of
International News Serv, v. Associated Press, 248 U.S, 215 (1918). In this case, Associated
Press (*AP") sought to enjoin a competing wire service from using AP-generated news sto-
ries in East Coast papers to scoop AP subscribers on the West Coast. The Court held that
the AP had a quasi-property interest in “hot” new stories, which it could assert against its
competitors.

107 See, e.g., White v. Samsung Elees. Am., Inc., 971 F.2d 1595 (9th Cir. 1992), cert. denied,
113 5. Ct. 24438 (1993) (robot dressed and posed like game show hostess Vanna White).

108 See, .o, Ton Waits v. Frito-Lay, Inc., 9?8 F.2d 1093 (9th Cir. 1992), cert. denied, 118 S.
Ct. 1047 (1993) (sound-alike of singer Tom Waits).

109 Zacchini, 433 U.S. at 573,

110 Analogizing between the right of publicity and copyright, the Supreme Court stated:
The economic philosophy behind the ¢lause empowering Congress to grant
patents and copyrights is the conviction that encouragement of individual ef-
fort by personal gain is the best way to advance public welfare through the
talents of authors and inventors in “Science and useful Arts.” Sacrificial days
devoted to such creative activities deserve rewards commensurate with the serv-
ices rendered.

Id. a1 576 (quoting Mazer v, Stein, 347 U.S. 201, 219 (1954)).

111 The rationale for protecting the right of publicity is the straightforward one of

preventing unjust enrichment by the theft of goodwill. No social purpose is advanced by
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has linked the right of publicity to a state’s interest in ﬂ'nlti2develop-
ment of the entertainment industry within its borders.. ‘ Cc_)urts
have established that a state’s interest in protecting publicity rights
from unauthorized exploitation should be balzimccd against socie-
tal interests in free expression.'’* In balancing these interests,
commentators have argued that, in the realm.of consumer mer-
chandise, the right of publicity generally preva?ls over a merc'han-
diser’s First Amendment claim that merchandising conveys neither
information nor ideas, and contributes virtually nothing to the
public enlightenment.!'*

1. Private Figures

Initially, several individual states confrqnted the right of pub1;
licity only of private figures. For instance, in 1903, the 1\'Ie.w Y(]);:l
Legislature adopted a statute creating both cnmma} and c1.v11 liabil-
ity for the unauthorized use of “the name, portrait, or picture otii
any living person” for “advertising purposes, or for the purpos;s o
trade.”"’> This legislation was aimed at reversing the court ot ap-
peals’s decision in the notorious Roberson case.”'® Two years later,
in Pavesich v. New England Life Insurance Co., the Georgia Supreme
Court held the unauthorized use of a person’s photograPh in a
testimonial advertisement actionable as an invasion of privacy.
Subsequently, protection from unauthon:zcd use of name and llk(}?;
ness became an accepted facet of the right of privacy. Alth01_1g
the plaintiffs in Roberson and Pavesich successfully asserted claims
involving rights to anonymity, autonomy, and reputaton, these

i intiff that would have market value
having the defendant get free some aspect of the plain ¢ tv
and fgi' which he would normally pay. See Harry Kalven, Jr., anagﬁén Tort Law—Were
Warren and Brandeis Wrong?, 31 Law & ConTemp. Pross. 326, 331 gl ). feld

112 SeeFactors Etc., Inc., v. Pro Arts, Inc., 652 F.2d 278, 288 (2d Cir. 1981) gM:mEl el ;1{1:
dissenting) [hereinafter Factors IT). In arguing that Tennessee shotlxld recogn&lze'z} esc;ss ¢
ible right of publicity, judge Mansfield stated_: “[1]1t would be rauon_a] for t CM: e::nhis o
courts to adopt a policy enhancing the continued growth of .Naihﬁlle an p
centers for the lives and activities of music mdustr;l;;clr:sosnalmes.t 60

113 Spp 2.2, Zacchini, 483 U.S. at 569-79; Pr:esley, . - Supp. a -60, ,

114 Spe Ptft.er L. Felcher & Edward L. Rubin, Privacy, Pl'ub_lmty, and the Portra)alfc:{ai?::l
People by the Media, 88 Yare LJ. 1577 (1979) (right of publicity encornpasses use o )
likeness, and personal characteristics but limits of right are unclear). 5

115 1908 N.Y. Laws ch. 132, §§ 12 (codified as amended at N.Y. Crv. RIGHTs Law §§ 50,
51 (McKinney 1890)). .

11(5 Robersgn v. Rochester Folding Box Co., 64 N.E. 442, 447 (N:Y._1992) R(otol;;lsdm%v ia;
there is no common law right of privacy). The unsuccessful plaintiff in R _bon vas
minor whose photograph had been used without her consent on a widely distribute
vertising poster for flour. o .

17 Pivle}sich v. New England Life Ins. Co., 50 S.E. 68 (Ga. 1905). The plam'uff in this
case was an artist of no great renown whose photograph was used without permission in 2
testimonial advertisement for life insurance.

H
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pla.inu'ffs were not celebrities like Jordana.''® Emotional injury
claims .made by private figures were far more convincing. than simi-
lar c!:gms by celebrities who were less likely to suffer distress or
hun.n%lation from additional publicity.’'® In addition, although ce-
lebnt.les_ als.o have an interest in protecting their autonomy in com-
merc1ahzanor'1 of their personality and their reputation, they do
notl‘gave an interest in anonymity by virtue of their celebrity sta-
tus.”*® Thus, a celebrity like Jordan is likely to be less disturbed b
unwanted publicity and is more concerned with receiving just com)I
pensation for exploitation of her name and likeness.!?!

2. Celebrities

~ In the 1?203 and 1930s, celebrity claims seeking relief for vio-
lation o_f their right of publicity were unsuccessful because many
courts 51mply held that celebrity status carries with it a burden of
fame, visibility, and exposure.'*® Other jurisdictions only consid-
ered “offensive” publicity actionable, thus making the normal com-
mercial appropriation untouchable.!®* Even the few successful
privacy actions by celebrities achieved only small damage awards
based solely on compensation for indignation.'2*

113 In both cas inti ir anonymi
ml rgde'spread pu?)sl’i g.?[;plamnﬁ's had their anonymity destroyed by unconsented exposure
‘119 According to Michael I. Rudell, Chairman-el f i iati
rum oIIJl t.htlel Entertainment and Sports Industry: et of the American Bar Association Fo-
sually, torts of public disclosure and false light are found to confliet with th
; i ct with
fl:rst Amendment because of the impact upon dissemination of infc;rmztﬁonmtg
fales ;;lubhc“. If, however, it is alleged that the entire publication is a *calculated
f arge O:ndti ﬂf:g:sesd 315 a subterfuge or commercial appropriation of plaintiff’s
s, the court must i i imitati i
- et of publicity sasen ust consider First Amendment limitations in
chael . R iniseries, N.Y.L
5Ll ae udell, Refusal to Enjoin: Elizabeth Taylor v. Miniseries, N.Y.LJ., Dec. 23, 1994, at
120 The right of publicity cannot and should not i
; [ p 2 t “be used as a vehicle to stifle undesi
discussion and legid i i ns.* u::CARe s
n?tc 00 ll.ﬁfcg;. mate commentary on the lives of public persons.” M THY, supra
2! See James M. Treece, Commercial Exploitation of Ne ;
: ) ames, Likeness, and Personal Histories,
51 Tex. L. Rev. 637, 641 (1973) (harm to celebrity from misappropriation emanat':s i
m]a2r12]y from failure to pay). b
O'Brien, 124 F.2d at 169 (*all-American” colle
B 4 ' A ge football player surrend isri
of pl;.bllClty by willingly exposing himself to the national medlj)a t).,hrough ?e;é:ticl; lsl?c;gri;E
(g)rlzzlp 1ss;u:»ots); Paramount ?mmres, Inc. v. Leader Press, Inc., 24 F, Supp. 1004P(WD
v a. 3%)] (posters of movie stars)’, rev'd on other grounds, 106 F.2d 229 (10th Cir. 193;3):
- 21';111 v. F. X. Theatre Co., 10 Ohio Op. 338 (C.P. 1938) (theater poster of actress) '
1on Ssz Nimmer, supra note 1. .
, g, Miller v. Madison Square Garden Col
rp., 28 N.Y.5.2d 811 (NY. .
cl’?“i:g (well-kn?wn performer, who acknowledged that defendant’s use of h(is phostgg’ra(p:}t;
on ! e cozler of an ofﬁc'lal rogram for a sporting cvent had not caused him any humilia-
(Nf :gwar éd six cents in damages); Fisher v. Murray M. Rosenberg, Inc., 23 N.Y.5.2d 677
Y. Sup. Ct. 1940) (compensatory damages recoverable for invasion of privacy limited to

“injured feelings;” ' .
ad;l'el‘tiSEment) g‘s $300 award for use of a famous dancer’s photograph in a shoe

f e
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Ultimately, it was apparent that a celebrity required broader
protection against unauthorized commercial exploitation of her/
his name and likeness to fully realize the benefits of publicity to
which she/he is entitled.’?® Thus, the right of publicity for celebri-
ties like Jordana was destined to take on a property value to be
bought and sold in the market.'*®

B. Cause of Action

Publicity rights protect Jordana’s personal identity features, in:
cluding name,'®’ voice, 128 associated objects,'*® appearance or like-
ness,'® and personality.'3! For a publicity claim to arise, Jordana is

125 See Pacti T. Cotten, Torts—The Right of Publicity—Protecting A Celebrity’s Rights, 52
Tenn. L. Rev. 123 (1684). “(Tlhe rationale for [protecting the right of publicity] is the
straightforward one of preventing unjust enrichment by the theft of good will.” Id at 130,

126 Ser Fred M. Weiler, Note, The Right of Publicity Gone Wrong: A Case for Privileged Appro-
priation of Identity, 13 CARDOZO ARTS & Ent. L], 228 (1994) (proposing privileged appropri-
ation of identity to offset “all or nothing” approach to identity misappropriation); Eileen R.
Rielly, Note, The Right Of Fublicity For Potitical Figures: Martin Luther King, Jr., Center For
Social Change, Inc. v. American Heritage Prods., 46 U. Prrr. L. Rev. 1161 (1985) (analysis
of merits of extending a right of publicity to political figures). _

127 E.g, Cher, 692 F.2d at 634 (first name); Hirsch v. 5.C. Johnson & Sons, Inc., 280
N.W.2d 129 (Wis. 1979) (nickname)}. Some courts hold that plaintiff must show from use's
context that plaindff is identifiable. Ses, e.g, T J. Hooker v. Columbia Pictures Indus., Inc.,
551 F. Supp. 1060 (N.D. Ill. 1982) (fictional name of policeman did not refer to nonfic-
tional woodcarver); Carson, 698 F.2d at 831 (defendant’s use of the "Here's Johnnyl” slo-

together with the phrase “The World’s Foremost Commodian™ 1o market its portable
toilets, identified entertainer Johnny Carson). Some courts have found that the New York
statute protects only names, not nicknames. E.g., Geisel v. Poynter Prods., Inc,, 295 F.
Sugg. 331, 855-56 (S.D.N.Y. 1968) (pen name “Dr, Seuss”).

128 Midler v. Ford Motor Co., 849 F.2d 460 (9th Cir, 1988) (imitation of singer Bette
Midler’s voice in advertisement, cert. denied, 503 U.S. 951 (1992). See Waits, 978 F.2d at
1098 (imitation of singer Tom Wait’s voice in advertisement). Sez generally Keith E. Lurie,
Note, Waits v. Frito-Lay: The Song Remains the Same, 13 Carpozo ArTs & EnT. LJ. 187
(1994) (arguing for analysis of advertisements in their entirety and proposing a test to
distinguish between commercial and artistic uses of a celebrity’s identity); Russell A.
Stamets, Ain't Nothin' Like the Real Thing, Baby: The Right of Publicity and the Singing Voice, 46
Fep. Com. L.J. 347 (1994); Patrick Buckley, The Implications of Waits v. Frito-Lay Jor Advertis-
ers who Use Celebrity Sound-Alikes, 68 St. Jonn's L. Rev. 241 {1994); Gynthia M. Judy, Waits v.
Frito-Lay, Inc.: Ninth Circuit Reaffirms Viability of Veice Misg, iation as a California Tort, 23
GoLpen Gaie U. L. Rev. 339 (1998); Leonard A. Wohl, Note, The Right of Publicity and Vocal
Larceny: Sounding Off On Sound-Alikes, 57 Forpuiam L. Rev. 445 (1988).

129 Motschenbacher v. RJ. Reynolds Tobacco Co., 498 F.2d 821, 827 (9th Cir. 1974)
(distinctively painted car identified race car driver). See Robert C. Denicola, Institutional
Publicity Rights: An Analysis of the Merchandising of Famous Trade Symbols, 62 N.C. L. Rev. 603
(1984) (arguing that economic factors provide practical limitations on the impact of recog-
nizing an exclusive right to the merchandising value of a trade symbol).

130" S Newton v. Thomason, 22 F.8d 1455 (9th Cir. 1994); White, 971 F.2d at 1395 (ad-
vertisement depicted robot resembling game show hostess Vanna White); Ca1. Crv. CODE
§§ 990(a), 3344(a). See John F. Hyland & Ted C. Lindquist, IIL, White v. Samsung Elec-
tronics America, Inc.: The Wheels of fustice Take an Unfortunate Tum, 23 GoLpen Gate U. L.
Rev. 299 (1993); Gretchen A. Pemberton, The Parodist's Claim to Fame: A Parody Exception to
the Right of Publicity, 27 U.C. Davis L. Rev. 97 (1993).

181 SeeSeth E. Bloom, Preventing the Misappropriation of Identity: Beyomd the Right of Publicity,
13 Hastings Comm. & Ent. LJ. 489 (1991) (discussing competing interests of needs of
individuals to control use of their identities with society's interest in freedom of expres-
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only required to show that her identity was used without her au-
thority."* To illustrate the importance of incorporating the right
of publicity as marital property, it is useful to examine the myriad
of claims possibly available to a celebrity spouse.

1. Advertisement

Jordana’s right of publicity includes the power to control ex-
ploitation of her personality through licensing agreements'® ag
well as the right to obtain relief when a third party appropriates
her name and likeness for commercial purposes without permis-
sion.”® Typically, the defendant would use Jordana’s name, pic-
ture, or portrait'*® in an advertisement for defendant’s product.’36

sion); Edward J. Damich, The Right of Personality: A Common-Law Basis Jor the Protection of the

Moral Rights of Authors, 23 Ga. L. Rev. 1 (1988) (advocating the judicial development of

moral rights protections from common-law tort principles).

132 According to Stephen R. Barnett, Professor of Law at the University of California at

Berkeley:

At stake are ads that poke fun at popular culture or politics and the celebrities
who people these realms. In recent years, the right to make such ads has come
under increasing challenge from celebrities wielding the right of publicity, the
statecreated tort that lets celebrities sue for the unconsented commercial use
of their names or likenesses. This used to mean just their names or likenesses,
with advertisers left free to call the celebrity to mind by evoking other aspects of
his or her identity. There was assumed to be, as well, a certain right to parody
even the name or likeness. Recent decisions of the U, Court of Appeals for
the 9th Circuit have changed all that. Most significant is the court’s well-khown
ruling in White v. Samsung Electronics America, Inc., 971 F.2d 1395 (9th Cir.
1992), in favor of Vanna White, famed letter<urner on relevision’s “Wheel of
Fortune” game show. White sued Samsung Electronic and its ad agency, David
Deutsch, over an ad that showed a femaleshaped robot, dressed like White,
turning letters on a game show in 2012 AD. The court said a jury could find
that the ad “appropriated”=or “evoked"~—White's “identity,” and it brushed
aside the First Amendment parody defense because this was advertising, “gar-
den-~variety commercial speech,” _
Stephen R. Barnett, The Big Chill: Free Speech In Advertising, Lgar Timzs, Dec. 19, 1994, at
21. Ser also Christopher Pesce, The Likeness Monster: Should the Right of Publicity Protect Against
Imitation?, 65 N.Y.U. L. Rev. 782 (1990) (arguing for expansion and contraction of right of
publicity).

183 See Haelan Laboratories, 202 F.2d at 866, The court stated that the “right of publicity
would usually yield . . . no money unless it could be made the subject of an exclusive grant
which barred any other advertiser from using their pictures.”

134 Relief in cases involving misaptpropriation has come in two forms. Generally, when
the relief is intended to compensate for a loss ofa proprietary nature, it will be in the form
of monetary damages re resenting the fair market value of the name and likeness, See, e.z7,
Grant v, Esquire, Inc,, §67 F, Supp. 876 (S.D.NY. 1973) (awarding Cary Grant damages
based on the fair-market value of his face for an unauthorized use in a magazine fashion
layout). In other jurisdictions which recognize the right as one of privacy, relief may he
injunctive, on the ground that the commercial use may be so offensive that monetary relief-

allow both forms of relief concurrently. ,
135 See D. Scott Gurney, Note, Celebrities and the First Amendment: Broader Protection Agninst
the Unauthorized Publication of Photographs, 61 Inp. LJ. 637 (1986) (arguing that right-of

publicity maximizes “incentive to develop and maintain skilis and talents that society finds
appealing”).
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Thus, Jordana has a cause of action where her identity is used to
advertise any of a wide variety of products rega'.rdless of whether 31;
not such commercial use constitutes a technical (lesrsl,do.rsem(-:nt.140
Some examples are: dog food,'*® baseball cards, agz:lretl:es,144
o i i d 142 nicture frames,'3 shoes,
portable toilets,'*! medical products, _ pictur S s s 149
145 ymtches,!*® table tennis,'*” bowling pins, ooks,
cameras,'*® wa 10 o pir
magazines,'®® movies,'”* and alcoholic beverages.

¥ - . t
136 Se Consuelo L. Kertz & Roobina Ohanian, Recmz Trends in the _Law of ftmndﬁzmm
ising: Infomercials, Celebrity Endorsers and Noniraditional Defendants in Decepy p vertis- T
4dwga.“s::g?19 JIr-lors-rm,L Rev. 603 (1991) (examining liability of creator of adverusing
ing A . .
o 9, 745 (TI, App. Ct. 1952); Flores v. Mosler
37 Fick v. Perk Dog Food Co., 106 N.E.2d 742, . App. ,
Sal.fc C%fkl‘é«i IEII:E.2dg853, 857 (N.Y. 1959); Eastwood v. Superior Ct., 198 Cal. Rpir. 342
847-48 (Cal. Ct. App. 1983).
138 FEick, 106 N.E.2d at 743-45,
139 Hgelan Laboratories, 202 F.2(;2a2t gg,s
henbacher, 498 F.2d at 822-27. . . .
::(1) gzos;m ﬁgshgzd at 834-87 (defendant used “Here's Johnny” in its corporate name
i t).
ar}ilztgq;iﬂrlgsp&;?uﬁrlds., Inc. v. Nature-Pharma, 756 F. Supp. 245, 253 (D. Utah §?90)
identity of plaindff’s vendor 1€ N
(qig:}ﬁztr Esarﬂi;o:,nlnz, 47")1 A.2d 1289, 12?2-32 (I:IJ.)., :m:édfi::;ci;lgl A2d 684 (NJ
inuff* ily picture was used in defendant’s picture framej.
1223)}9’13;;5}3 {’aISn;?g lz:; 678 (ads and display cards using plaintiff's piéotol 5(3)4};:‘?1::1;?5
shoe salesy; Sidny v. A.S. Beck Shoe Corp., 274 NY.S. 559, 560 (N.Y. Sup. Ct p
i ess's ed in shoe ads). N
s e iversal Photo Books, Inc., 238 N.Y.5.2d 686, 687 (NY. App. ?é;n?gil
(plaimjﬂ‘-aétress‘s photo was used in a camera manual togcqlc)r with a legend dep
i ! hile filmhing her recent movie}.
aslggu.}&]gf:fg ?'a?{i)ieia‘rﬁzghwdsi&, Inc.;g437 N.E.2d 264, 265 (N.Y. 1982) (ad used name
well- race car driver). )
ax}gvpm}i:gs?rf gc‘;gf ll‘:{l:)?;zck & Co., 403 N.Y.S.2_d 18, }9 I(NSL;l é\;;‘gd Dt:f';) 132&1??&?;
i : ional booklet twenty-five drawings of plain
b ?ligilo\?cc:go;ken from an earlier publication sold to defendant). Lt bowler's
"398 Gravina v, Brunswick Corp., 838 F. Supp. 1, 2 (DR 1972) (use of plainti ‘
name and photo as a satisfied user of defendant’s product). BN, 1986) (plaintifFs
149 Tellado v. Time-Life Books, Inc., 643 F. Supp. 904, 913-14‘( NJ. 19 toph uift's
war-time photoéraph not used in a series on Wg&;a(mﬁ ‘v{vag usec(l: :ﬂr; agj\r}e;,usll;sg & ng © 1he
K o “Fliot , 120 N.Y.S. 989, Y. Sup. Ct), aff'd, 125 NS,
boo\lf produgti)v, Fig?(t))v.(]uoszecs)f laintiff-academic’s name in conjunction ;m? a tsif’fl?si?e?xf
o k.sﬁplfljomh‘all v. Rorvik, 478 F. Supp. 361, 368 (E.D. Pa. 1979) (usc of plaintifscien-
e xperimental techniques to “lend a false air of scholarship” to a boo ); Thom tl:n nv.
t(l‘xml:>$ ;u':nam‘s Sons, 248 N.Y.5.2d 652, 654 (N.Y. Sup. (Et. 1963) (a dllst.on. l'citebOOk of a
review by plaintff enclosed as an introductory “Note” to a sexually expli
. ' d
aﬂiﬁ“é?iﬁi v. Celeb Publishing, Inc., 530 F. Supp, 979, 981-84 ($.D.§.Y;d£?§lgn§:;sﬁ
ph.otos of pla.i.m;iff were used on pomogmpllgg ﬁz;ggz:;ie ‘isgcsov‘g ;3151 1& ava\p . ]§iv. 1955),
t Publications, Inc, YS. » 4 (N.Y. . Di i
I({::?fiﬁ:i:ﬁ[c:sggealgziiﬁvz reference to its m)aga.zme at a public meeting by plaintiff-educa;
i i ising the magazine). .
to{5lln Kc:;gylgs;lrgl ﬁiﬁwgntugdioz Incjg,a?i'i' P.2d 57_7, 580-81 (Cal. 1942) (ictter to a thou
i intiff's name advertising a movie). )
salns% %i?irﬁstnifsl:éguwil: Corp., 73NY.8.2d 4%8, Elﬁ';(iY SEP. %;21’7‘;'0; :{azg[%iisg
5. Di ied, 79 N.Y.5.2d 870 (N.Y. App. Div.
224 (N.Y. App. Div.), appeal denied, 79 D o B hmie, Tooew
e used on the label of defendant’s wine); '
m?;agfeﬁ:é%o%;v;r Supp. 826, 828 (S.D.N.Y. 1990} (a “rap” group look-alike was
used in a beer commercial}.
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2. Business Promoticn

Liability has also been imposed for the use of a plaintiff’s
identity to advertise or promote a business, such as a fitness
center,'”® real estate company,!>* college athletic event,’® insur-
ance company,'®® movie,'” television show,!%8 radio station,!? jew-
elry store,'® dance company,’® railroad,'®? ski resort,! night
club,’™ car dealership,'®® or telephone company.’® Actionable
commercial exploitation, however, is broader than mere use of a
plaindff’s identity in advertising.

In addition to advertisements, liability has been imposed for
uses of “some similar commercial purpose.”'®? Thus, defendants

153 McAndrews, 131 So. 2d at 259.

154 Canessa v. ].1. Kislak, Inc., 235 A.2d 62, 64-79 (N.J. 1967) (use of plaintiff's picture in
a saleman’s kit used to help sell homes); Fergerstrom, 441 P.2d at 144 (use of plaintifi’s
name and photo in real estate ads); Notage v. Amercian Express Co., 452 So. 2d 1066, 1068
(Fla. Dist. Ct. App. 1984) (plaintiffdoorman’s picture was used as the focus of posters and
postcards advertising a condominium complex).

155 Kimbrough v, Coca-Cola/USA, 521 S.W.2d 719, 721-23 (Tex. Ct. App. 1975) (use of
former college football player’s name and picture in an ad in a college football programy};
Miller, 28 N.Y.5.2d at 812-13 (use of plaintiff’s picture with a caption in an official program
of a sporting event put on by defendant). )

156 Pavesich, 50 S.E. at 6%; Candebat, 487 So. 2d at 209-12 (use of information about plain-
tiff's wife’s accidents and copies of insurance checks incorporated ip a salesman’s “kit");
United States Life Ins. Co. v. Hamilton, 238 S5.W.2d 289 (Tex. CL App. 1951) (use of fac-
simile of a signature of former employee in an advertising lewter); Hamilton v. Lumber-
man’s Mut. Casualty Co., 82 So. 2d 61, 62 (La. Ct- App. 1955) (as advertisement in
plaintiff's name for witnesses to an accident).

157 Loftus v. Greenwich Lithographing Co., 182 N.Y.S. 428, 429-32 (N. App. Div.
1920).

158 Jeppson v. United Television, Inc., 580 P.2d 1087, 1088 (Utah 1978) (defendant an-
nounced plaintiff 's name and telephone number on the air on “Dialing for Dollars” and
then televised a conversation with her without divulging this to her).

159 Birmingham Broadcasting Co., 68 So. 2d at 320; Bell v. Birmingham Broadcasting Co.,
82.S0: 2d 345, 346 (Ala. 1955) (defendant used plaintiffannouncer’s name in soliciting
sponsors}).

160 Munden v, Harris, 184 S.W. 1076, 1078-79 (Mo. Ct. App. 1911) (plaintiffichild's pic-
ture was used to solicit sales of jewelry).

161 Murray v. Rose, 30 NY.5.2d 6, 7 (N.Y. Sup. Cr 1941) (advertsements indicating
plaintiff danced for the defendant).

162 Gilham v. Burlington N,, Inc., 514 F.2d 660 (9th Cir. 1975) (publication of plaintiff’s
picture under defendant’s credit line in a magazine might he a publication for advertising
purposes); Almind v. Sea B. R. Co., 141 N.Y.5. 842, 843 (NY. App. Div. 1913} (plaintiff’s
picture was used to demonstrate proper egress from and ingress into a railroad car).

163 Seidelman v. State, 110 N.Y.$.2d 380, 381-82 (N.Y. Sup. Cu. 1952) (use of plaintff's
picture for trade and advertising purpose by a state ski resort),

164 Le Flore v. Reflections of Tulsa, Inc., 708 P.2d 1068, 1070 (Okla. 1985) (use of plain-
tiff contestwinner’s name in promoting defendant’s night club in conjunction with local
media).

165 Tooley v. Canal Motors, Inc., 296 So. 2d 458, 455 (La. Ct. App. 1974) (plaindiff's
name and profession were used in a laudatory radio ad describing employees of
defendant).

166 Staruski v. Continental Tel. Co., 581 A.2d 266, 267-68 (Vt. 1990)° (plaintiff’s picture
was used in newspaper ads together with a false testimonial).

167 RESTATEMENT (SECOND) OF TorTs § 652C cmt. b (1977).
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have been liable for appropriating a plf_aintiff ’s .1dent1ty by sgli:;lg ‘:;):;
publishing nude photographs,'®® §elhn6g9 copies of 2}11 well- owrl
wartime photograph of a kissing sallor,‘. using the photograp h of
a well-known model on.a poster,'” publishing a ?ude dr:a:mnlg7 ora
famous fighter to attract attention to defendant’s magazm(fie, o
publishing the picture of band member with records afn f“mous
sold to the public,'” simulating the stage performance of a fa

. L o2y . a
] 173 s name and likeness 1n
singer or group,'” and using plaintiff

television show.!”*

3. Noncommercial Purposes

Protection has also been extended to noncommercial a[;lpro-
priations under common law, “even though the benefit sought to

be obtained is not a pecuniary one.”!™ Accordingly, a caulsc: otti" fzfl?;
tion has been provided against a defendant who uses afpdal:-lal 1
name in a letterto a contractor,'7® forgef the nam167;)n a ethe al tax
return,!”” represents that she is Plalpuff s spouse, uses ;379 e
without consent in the denomination of a thpcal p.:gty,ﬁal iy
litigation in the name,'®® enters the name in a presiaen hildp1§2
mary,'8! or uses the name as the father of an- 111f3g1umate c '1e
Where a state, however, has only a statutory action (for ega:mpo;
the New York statute is limited to appropriations for advertising

168 Hl;dson v. Montcalm Publishing Corl::a.l.l 3’;9 ]SEE%) 571\2/[,}( g;ﬁ;’?%g(l}tzd CSLt.a ?egpé:r?lse?;
- de photograph of plaintir); .
(sale by an ex-husband of a nude pl o LHRR A
ishing Corp., 167 NY.8.2d 771, 772-73 (N.Y. App. Div.
p'{?&,ﬁ‘ﬁ?ﬁdmi‘; v. Time, Inc., 678 F. Supp. 967, 972 (D.R.I._1gsgg -\ Tiam Soort, Inc. .
ornics Worth ¢ o NX-S.SQS? %334G(NY19“;% 'a:ésltion)’of lt'a.ct egcistcél as to
i ., 870 F.2d 85, 88- ir.
Cﬁm&c;r\?fac;ﬂ: g;l){l?out pictures of wrestlers constituted a use for pl}lrp?sq of lﬁ‘ijcei)ﬁti:‘l-
ruc‘;] a closegc;se the decision whether the poster is t.}r)nlIthhed Egglm;:; Zp g:cuie% ublic inver
ic i t is incidental to the comme : :
eﬂa? g 'th'ﬂt;g &iogg':}l:gr:;:f:he nature of its relationship to customary magafé{lewchzr;
ol y:.hmeofa-:ility with which it can be removed, whether it is suitable for use seP::;a ° c{ e
:f:t:ched and the manner in which defenda?; ;n;;k(eststrg {r)hfég 8a)n_d magazine. R
171 Ali v. Playgitl, Inc., 447 F. Supp. 723, 725- DNY. .
i I amon, 542 NY.5.2d 8, 6 (NY, App. Div. 1989, e
178 }Ergslq 513 F. Supp. at 1339 (defendant al.sof LI’SE(}B]“:I‘E s sltlmfvn)?s; e Corpt PO
, dants, and in promotions of his “big ); £ . L
Labﬂgi:egggdsﬁ?sr}?al {BNA) ]015P(Cal. App. 1986) (“Beatlemania show employing
vsound-alikes” and “look-alikes"). e
s?%n%f;;gin zl.uéolﬁfnbia Bmadcasting§8g;..2énc., 214 N.Y.S.2d 752 (N.Y. Sup. Cr 1961)
175 MENT (SECOND} OF TORTS .
176 gﬁmﬁ; v."WatkinsJohnson Co., 270 Cal. Rptr. 585 (Cal. Ct. AApp. 1{95})7950))-
177 Schlessman v. Schléssman, 361 N.E.2d 1347, 1849 (Ohio Ct. App- .
176 Burns v. Stevens, 210 N.W. 482 (Mich. 1926}.
179 Hinkls, 229 P. at 319 .
i i i, 208 A.2d 559, 561-62 (Conn. 1964).
;Z(l) %Zﬁgﬁ:@.%mﬂm So. 2d 195, 107-98 (Fla. 1964); State ex rel. Burch v. Gray, 125

. 2d 876 (Fla. 1960).
S(;SE Vandérbilt v. Mitchell, 67 A. 97, 99-102 (N]. 1907},
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purposes of trade};'** such noncommercial uses have been held to
be nonactionable. For example, a New York decision held that no
cause of action existed for unauthorized use of plaintiff’s name in
the filing of litigation,'®* while acknowledging that a common law
action would be permitted in most jurisdictions.!#

C. Damages

The case law would clearly treat Jordana’s misappropriation
action as having hybrid characteristics for damage purposes.!8
Although much of the case law, including many important early
decisions, emphasized the “laceration to feelings"'®” aspect, mod-
ern law has tended to focus more often on the publicity, particu-
larly when celebrities like Jordana are involved. The modern cases,
however, have also generally rejected any attempt to create an iron-
clad dichotomy between the two. Thus, damages for both aspects
have regularly been awarded or authorized in the same action.!#®
In some states, however, statutory minimum damages have been
established to protect an individual whose name and likeness has
an inconsequential market.'®?

Jordana may also collect for any special damages, such as lost
carnings, suffered as a result of the misappropriation of her name,
likeness, or identity.’® As one leading case has stated: “The unau-
thorized use disrupts the individual’s effort to control his public
image, and may substantially alter that image. The individual may
be precluded from future promotions in that as well as other

183 See infra note 248.

Cls;gggfﬁn v. Harris, Beach, Wilcox, Rubin & Levey, 481, N.Y.5.2d 968, 966-67 (N.Y. Sup.

L .

185 See id. Common law agpropriat.ion and false light actions would be generally. avail-
able else.where. See also R.I. GEN. Laws § 9-1-28.1(a) (2) (1993), which has been interpreted
as agplymg to non-commercial appropriations. See Mendonsa, 678 F. Supp at 973.

186 See supra note 4.

187 Grant, 367 F. Supp. at 881.

188 Stgruski, 581 A.2d at 269-71.

189 See, e.g., NY. Civ. RigHTs Law §§ 50, 51:

§ 50 Right of privacy

A person, firm or corporation that uses for advertising purposes, or for the

purpose of trade, the name, portrait or picture of any living persen. without

having first obtained the written consent of such person . . . is guilty of a

misdemeanor.

§ 51 Action for injunction and for damages

Any person whose name, portrait, or picture is used within this state for adver-

tising purposes or for the purpose of trade without the written consent first

obtained as above provided may maintain an equitable action in the supreme

court of this state against the person, firm or corporation so using_his name,

portrait or picture, to prevent and restrain the use thereof; and may also sue

and recover damages for any injuries sustained by reason of such use . . . .
190 Clark, 530 F. Supp. at 983-84 (substantial compensation for mental anguish).
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fields.”'®! In addition, Jordana may recover the advertising value of
the use of the material in the manner and for the time used'®
“commensurate with her role in and importance to the common
enterprise.”’®® This may include a “recognized first ime value”'%*
for an endorsement of a prominent person who had not previously
been associated with a commercial use of her/his identity.

Punitive damages are also available under the general rule “to
deter acts deemed socially unacceptable and ... to discourage the
perpetuation of objectionable corporate policies.”’®® Generally,
some form of common-law malice!®® is required and mere inten-
tional appropriation'®’ or statutory violation may not be sufficient
to justify exemplary damages. Thus, punitive damages are unavail-
able where a defendant acts in good faith but is mistaken as to
consent!® or is merely negligent.'*®’ New York, however, does per-
mit exemplary damages for “mere knowing™?*® uses of name, por-
trait, or picture and does not require any form of common law
malice.2”! Of course, assessment of punitive damages normally in-
cludes consideration of defendant’s financial position.***

D. Recent Decisions

It is helpful to consider some recent decisions which describe
the current status of the right of publicity. In MdFarland v.

191 f4 _

192 Midler, 849 F.2d at 463 (the value of an imitative use of a well-known singer’s voice is
what the market would have paid to get her to sing the commercial). ]

198 Canessa, 235 A.2d at 75 (plaintiff consented to use of picture in real estate journal
but not for use in advertisement), .

194 Grant, 367 F. Supp. at 881 (common law publicity right is analogous to commercial
entity’s right to profit from goodwill it has built up in its name}.

195 See supra note 190. ] . ] )

196 Storuski, 581 A.2d at 27278 (refusal to take plaintiff’s legal rights seriously consti-
tuted “a reckless or wanton disregard” of her rights). )

197 Genesis Publications, Inc. v. Goss, 437 So. 2d 169, 170 (Fla. Dist. Cr App. 198_3),
review denied, 449 So. 2d-264 (Fla. 1984) (misappropriation must rise to level revealing
malice, moral turpitude, wantonness “conceived in the spirit of mischief or criminal indif-
ference to civil obligations™). )

198 Fmanuel v. Free Lance Photographer Guild, Inc., 219 N.Y.S.2d 626 (N.Y. App. Term.
1960) (facts tended to show a lack of malice and should not avert an award of punitive
damages).

199 gC;a.l))anis v. Hipsley, 151 S.E.2d 496, 509 (Ga, Ct. App. 1966) (unauthorized reproduc-
tion and sale of plaintiff's picture for the financial gain of defendant is an actionable tort
independent of elements of injury to person).

200 Welch v. Mr, Christmas, Inc., 440 N.E.2d 1817, 1819 (N.Y. 1982) (knowlcd_ge may be
found where plaintiff notifies defendant of non-authorization, defendant receives no re-
sponse from its source after inquiry as to consent, and defendant continues to use the
photograph). ) . ) )

201 The Welch court noted that “[t]he imputation of knowledge, and its concomitant
responsibility, cannot be avoided by the simple expedient of closing one’s eyes, covering
one’s ears, and holding one’s breath.” fd. at 1321

202 Staruski, 581 A.2d at 273 (adopting § 909 of the RESTATEMENT (Seconp) oF TORTS).
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Miller,2® the Third Circuit held that a famous individual’s name,
likeness, and endorsement carry value and an unauthorized use
harms the person both-by diluting the value of the name and de-
priving that.individual of compensation.20¢ Regarding the right of
publicity, the court explained that

[a]t its heart, the value of the right of publicity is associational:
People link the person with the items the person endorses and,
if that person is famous, that link has value. Celebrities’ names
and likenesses are things of value. Defendant has made them
s0, for it has taken them for its own commercial benefit, 205

Thus,

the right to publicity protects the value a performer’s identity
has because that identity has become entwined in the public
mind with the name of the person it identifies. It is this value
that Miller sought to use without authority or right. McFarland,
not Miller, crafted the irrepressible persona of “Our Gang”’s
Spanky. Spanky’s image is not Miller's to exploit or convey.?°6

In Jim Henson Productions v. John T, Brady & Associates,? the
U.S. District Court for the Southern District of New York held that

a right of publicity action is designed for individuals who have
placed themselves in the public eye. It secures for them the ex-
clusive right to exploit the commercial value that attaches to
their identities by virtue of their celebrity. The right to publicity
protects that value as property, and its infringement is a com-
mercial, rather than a personal tort. Damages stem not from
embarrassment but from the unauthorized use of the plaintiff’s
property.2°¢

In Cardtoons v. Major League Baseball Players Ass'n,2* a district court

B

208 14 F.3d 912 (8d Cir. 1994) (movie actor brought action for damages against restau-
rant which had name identical to movie character played by actor).

204 Id. The district court held that an actor who portrays a character in such a manner
that the character becomes inextricably intertwined with the individual, to such an extent
that the individual comes to utilize the character's name as his own, has.no proprietary
interest in the exploitation of.the name or image.

203 Jd. at 919 (quoting Canessa, 235 A.2d at 76). “In taking McFarland’s name, Miller
unfairly sought to capitalize on its value. The very act of taking it for that purpose demon-
strates that the name itself has worth.” fd ar 992

208 Jd. According to the court, the value of that right is what the market would pay to
recelve such an endorsement.

207 867 F. Supp. 175 (S.D.N.Y. 1994) (holder of “Muppet” mark brobght action agrainst
co[)porat.ion that used two of holder’s puppet characters in advertising campaign).

208 14, at 188,
209 838 F. Supp. 1501 (N.D. Okla. 1998) (parody trading cards of active major league
baseball players infringed right of publicity under Oklahoma law given unincorporated
association that served as exclusive collective bargaining agent for all major league baseball
Players). SeeJoseph Mauro, Impact of ‘Cardtoons’ on Intellectual Property Law, NY.L]J., Feb. 10,
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explained that

{w]hile courts have not uniformly applied.t.he tort, .thSt agn;;a-
concerning the right’s general purposes. First, the right éo pt?
licity recognizes the economic value of’ an lndlﬂdl}a.] s iden tz-
Second, the publicity right is an ir_lcenuve for creau\v;ty. 6[1:_':01;'1-
aging the production of er_ltertainm_g and intellectua u.l':nr .
nally, the right prevents unjust enrichment of those who usurp
the identity of another.?'”

Based on these recent views toward the right of publicity, thelri) isa
strong foundation for acknowledging the ll‘kf:hhoo.d of afce }SCEZ
like Jordana having multiple right of publicity clal.mi;lo }‘:r 1e
noncelebrity spouse, like Douglas, deserves an equitable share.

IIl. ARGUMENT FOR TREATMENT OF RIGHT OF PUBLICITY AS
MariTal, PROPERTY

There is no exact definition as tt? wl_lat consgtutes marital
property for purposes of equitable d'ist.nb}mon. “cllhl'l:] Cotl;::f»egz:
erally evaluate each asset’s characteristics 1ndePe.n eh ):i e a
two main considerations: the asset_ II‘IU,St be distinct and ;eli) mus;
and capable of valuation.*'' A distinct and separate gsse st
have its own value and existence aparF fr(:;n its holder-, e cap ble
of sale, and be susceptible to ownership.?'* For valuation, an asket
mﬁst have either an objectivle?:' transferable value on an open mar

able value.? . .
> amﬁ(zf;lgz proprietary interest must be esra!ahshed to :;2(1111:(1::
tain a right of publicity claim,*!* it is unnecessary in some ju

e e e gt pietoniod becomes mupplemerh i the. edworl
C%?aet}g)ét. 1511. The court goes on 0 ref2'er ul) 4t,‘l;s;e(;r)ight of publicity” as codified by the
o ?uifggga;gf:nidn. BihR o7 t('rtiailﬁr?w.n. Ark.s. 1998); tﬁi%ssg)}rggise ‘lr.ORiﬁ: 98
LT o B e A G e
e eating, wit Mtllll:ls“:z‘llltld;u'n;:;”’?gqﬁ-ifgr;;r?t,( see Prahinski v. Prahinski, 582 A.2d 784
?ﬁﬁs (ligcglt)ly;gv::‘tt}r)ees v. Vertrees, 508 N.E.2d 868 (Mass. App. Ct. 1987).
2:: ﬁéﬁﬁf OAl;fhctl:rl,l‘fés A.2d 1074 (Md. 1985) (explaining itrj::‘;renslsre expectancy of
fuzt i’f(f&iﬁﬁ%éﬁ?ﬁiﬁ?n?: ;g;:ﬁl;iyma; ?o};';izﬁgf 12;?{::% iirs: grtler;lc:lneéintoo?ltlheex]r)ixéis;
e of free expression in this . J 1 o,
concurring)).

Fl
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tions to show the “proprietary interest” of Jordana’s right of
publicity to subject it to equitable distribution as marital property.
According to one equitable distribution jurisdiction:

When . .. we designate property as marital or nonmarital, we are
using words which have no relationship to traditional concepts
of property. Whether property is marital or nonmarital has
nothing whatsoever to do with who owns it, possesses it, or uses
it. The very concepts of marital and nonmarital property arise
only in the context of a marriage, and they have significance
only in the event of and at the time of a judicial dissolution of
the marriage relationship. The sole purpose of determining
whether property is marital or nonmarital is to enable a divorce
court to adjust equities arising out of the marriage relationship
by awarding one party or the other a sum of money if a division
of property according to ownership would be inequitable. “Mar-
ital” and “nonmarital” are adjectives descriptive not of owner-
ship or other rights in property but merely of the time or
manner-of acquisition by either or both spouses.?!5

Specifically regarding intellectual property like Jordana’s right of
publicity, another equitable distribution jurisdiction has concluded
that “[a]s distinguished from tangible assets, intangibles have no
intrinsic value, but do have a value related to the ownership and
possession of tangible assets. Some intangibles, such as a trade-
mark, trade name or patent, are related to an identifiable tangible
asset.”*!® Similarly, Jordana’s right of publicity is related to identifi-
able, tangible assets: Jordana’s name, voice, picture, and image.*"”

Even if an equitable distribution jurisdiction required that
Jordana’s right of publicity be a proprietary interest, the general
view has been to treat the tort as proprietary in nature.?'8 Early

215 Kline v. Kline, 581 A.2d 1300, 1306 {Md. Ct. Sdpec. App. 1990} (equitable distribution
of jointly-owned properties, including house and video business). For further explanation,
the Kifne court added that:
If instead of “marital” and “nonmarital” we could substitute other adjectives,
such as *red” and “green,” the concept would be easier to grasp: a gift by one
spouse to the other of a green chattel will effect a change of ownership, not of
color; the chattel would still be green, unless the parties, by agreement,
changed the color or at least agreed that as between themselves they would
deem the chattel 10 be red. Butjustas a change of ownership has no effect on
the color, a change of color would have no effect on the ownership.
id,

216 Dugan v. Dugan, 457 A.2d 1, 8 (N,]. 1988) (equitable distribution of attorney’s good-
will in his exclusively owned professional corporation).

217 Ser supra note 1.

218 ReSTATEMENT (SECOND) OF TORTs § 652C cmt. a. Several cases have analogized the
tort to one for theft of personality. See Grant, 367 F. Supp. at 883; McQueen v, Wilson, 161
S.E.2d 63, 66 (Ga. Ct App. 1968), rev'd on other grounds, 162 S.E.2d 313; Rosenberg v. Lee’s
Carpet & Furniture Warehouse Outlet, Inc., $63 N.Y.5.2d 231, 233 (N.Y. Sup. Ct. 1974);
Midler, 849 F.2d at 462-68 (trial court characterized defendant as an “average thief” and
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r the property proposition of the right of publicity came
le?d(:;;:(; Edislc)m IIJ)oly]t’ern A/}I}g. Co.,2'? and a few .oth.er ‘lo?ver state
court decisions.?*® Consequently, within various jurisdictions, the
right of publicity may be assigned in gross,** is cnf(?rceable despite
the public character of the plaintiff*** or the public nature of the
information publicized,®®® and survives the death of the
claimant.??*

the appellant court concluded defendant’s imitative use of plaintiff 's voice was “to pirate
nu g ) . .
her lS(:ltfmet}::lt?:cisiu:)ns have constructed a dichotomy between the privacy and propnetar;;
aspects of the tort. Under this dichotomy, if the interest is deemed a personal aspect cé
privacy, the right is not transferable, may be waived by public actions, and doe; n?é ;g;\}v .
See Bi-Rite Enters. Inc. v. Butten Master, 555 F. Supp. 1188, 1198-99 (S.D.N.Y. : S?_)SE;
signees cannot enforce the claim); Lombardo v. Doyle, Dane & Bernb;ch, . nc.,h o
N.Y.5.2d 661, 664 (N.Y. App. Div. 1977} {an estate could not revive cause of action wher
decedent-plaintff had died():in 1907)
219 67 A 392, 394 (NJ. Ch. . ) i
220 gZe, -8 Mundm(z, {34 S.W. at 1078 (“If there is value in [a person’s ap;:leargnce]_i
sufficient to excite the cupidity of another, why is it not the property of him who gives i
the value and from whom the value springs?”); Roberson, 64 NE 442, R
Note that the appropriation-publicity tort may overlap with other bases fof liability. .
McCaRTHY, supranote 104. And note that some limited aspects of the er’t of mllsappg:)p §
e e e e, 158 F Sopiy 1150, 1152 (N.D. I 1990) (30 acton fo ppro-
and Promotions, Inc., . Supp. \ -D. 1L 1 pro-
I};'Irfl?aa:-itc!)n—publicity could be brought for misuse of copy-nght'ed advemscmﬁe;tﬁr;:;e(;'u(a;s)tﬁ
Baltimore Orioles, Inc. v. Major League Bascba:ll Players Ass n, 805 F.2d ‘(_Sf N -es Gm
Cir. 1986), cert. denied, 480 U.S. 941 (1987) (rights in players’ game performanc
opyright law). .
Pgﬁm}){z?a:ymc P)'l’lmg_ , 202 F.2d at 866. The cases have generally involved celebé'llt;els\,I c;{r
public personages. Id; Price v. Hal Roach Studios, Inc,, 400 F. Supp. fhsﬁ. 841:1t )(. Wi'nu‘er:
1975); Bi-Rite Enters., 555 F. Supp. al"‘t élgg-l‘;?ggl(af;llggtiis (rl:aly) eﬁlﬁ;rc:ﬁ Hei:;liaﬂ ,and e
cessions Co. v. Sileo, 528 F. Supp. ; -14 (N.D. 1IL), /
li?:n;lar(t: ?32 other grounds, 735 F.2d 257 (7th Cir. 1981); Martin Luther King, Jr., Cenftzr Sfor Sgc:scizf
Change, 296 S.E.2d at 704 (without assignability exploitation would be p‘r"il:cuca y Elzpmc
ble); Uhlaender v. Henricksen, 316 F, Supp. 1277, 1281 (D. Minn. 1970); actrg‘as‘ S e,
v. Pro Arts, Inc., 579 F.2d 215, 220-21 (2d Cir. 1978), cert, denied, 440 U.S. : i ;
Enters., Inc. v. Bruce Miner Co., 757 F.2d 440, 442 (1st Cir. 1985); RESTATEMENT (SECOND
652C cmt. a. ) .
O;;O;Eui 704 S.W.2d at 688 (amount gfl dar;xgagtx including nominal damages, is for
trier of fact to determine); Palmer, 232 A.2d at 458. ) _
223 [Jhigender, 316 F. Supp. at 1279-83 (names and accomplishmenis of major league
bmem[ﬂhplayers used by de?g)ndam on table games); Palmer, 232 A.2d at 460; Tellads, 643 F.
. at 911-14.
Sl‘i’gf National Bank of Commerce v. Shaklee Corp., 503 F. Supp 533, 538-39 (VC\lID l'}‘te:;
1980) (author of book had equitable ownership of copyright because she _retatgle righ ot
royalties, right to preclude various uses of her material, and right to reclaim the fi%gcy:r;gdi-
at ‘expiration of agreement). The majority and modern rule makes the 18r}7terﬁt o
ble and enforceable post-mortem by assignees. Factors 11, 652 F.2d at 2 (ll ;g; A
dissenting). See also State ex rel Elvis Presley Int’l Memorial Found. v. CroweT, » SW.
89, 97-99 (Tenn, Ct. App. 1987); Gracey v. Maddin, 769 5.W.2d 497, 500-01 (Tenn 426 }:;0
1989); Presiey, 513 F. Supp. at 1354-55; Hicks v. Cas.ablanca Reco‘rc.is, 464 F. Sup;p. 455 a
(S.D.NY. 1978); Price, 400 F. Supp. at 843-46; Price v. Worldvision Enters.: A;IC., 55 T
Supp. 252 (S.D.N.Y. 1978}, aff d unthout opinion, 60:’: I“_.2d 214 {2d Cir. 197?), ature’s Way
PmaE., 736 F. Supp. at 255 (survivability is the “majority and modern rule”).
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1.  Hanna Manufacturing Co.

The idea of the right of publicity as a proprietary interest,
however, failed in its first attempt at the federal level in 1935.225 In
Hanna Manufacturing, plaintiffs contracted with certain famous
baseball players for the “exclusive right” to use their names, auto-
graphs, and photographs in connection with the sale and advertis-
ing of baseball bats. Plaintiffs then sued to enjoin a competing
manufacturer from using the marks, based on property rights in
the marks. Reversing the district court’s decision,?2¢ the court of
appeals declared that “[flame is not merchandise. It would help
neither sportsmanship nor business to uphold the sale of a famous
name to the highest bidder as property."?®’ Consequently, the
Fifth Circuit held that plaintiff’s contracts with the players oper-
ated only to prevent the players from objecting to its own use of
their names.??®

Gradually, Hanna Manufacturing received harsh criticism from
commentators.”®® With the formation of an active, growing market
in celebrity names and faces, Hanna Manufacturing's concept of the
“marketinalienability”?* of fame was widely rejected.23!

2. Haelan Laboratories Inc.
Haelan Laboratories Inc. v. Topps Chewing Gum, Inc.,2*2 marks the

225 Hanna Mfg. Co. v. Hillerich & Bradsby Co., 78 F.2d 763 (5th Cir. 1935).

226 The federal district court held for plaintiffs on grounds of unfair competition and
violation of right of publicity, and enjoined defendants from using on its bars the name of
any player under contract with plaintiff.

227 See Hanna Mfz., 78 F.2d ar 768.

228 J4

229 Ses, .., Trade-Marks and Trade Name.s—-Rights of Privacy—Action by Assi, of Basebal)
Player’s Name Against Use by Competing Bat Manufadur{n Sﬁagowm. L. EEEV E:%ga(lg%); As-l
slgggbltzty of Rights in a Person’s Name as Property, 45 YaLE L], 520, 523 (1936).

i See Margarer._]. Radin, Marhet-Inalienability, 100 Harv. L. Rev. 1849, 1852-55 (1987)
(discussing paid surrogacy arrangements and commodification of children).

231 Twenty years after Honna Mfz., for example, the author of an entertainment law
treatise expressed sharp dissatisfaction with “the strange reluctance of modern courts to
recognize publicity as property™

Why shouldn’t publicity created by mental labor be viewed as property? Today
favorable created publicity may have great and definite financial value. The
publicity value of “puffing” of a ware by a successful stage or screen actor, bya
singer, ball player, pugilist, or other performer enjoying the public’s favor, is
lL:‘:br(:lrendous -+ -+ Such publicity is not accidental. Tt is created by skill and

[Tlhough a human being is not property and can not be bought and sold, the
personality of living persons is bought and sold in the market place. The pic-
tured face or figure of a pin-up, a living beautiful gir}, is dealt in as property.
The public interest is not contravened thereby.
SaMUEL SPriNG, RiSKs AND RiGHTS IN PusLisHING, TELEVISION, RaDIO, MOTION PICTURES
ADVERTISING AND THE, THEATER 244-45 (2d rev. ed. 1956). ' '
232 202 F.2d at 866.
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decisive legal acceptance of the right of publicity as a “property
right,” by holding that people, especially celebrities, “in addition to
and independent of” their right of privacy, have “a right in the
publicity value of [their] photograph[s].”** This right could be
licensed or assigned and the licensee or assignee. could enforce it
against third parties.23* Haelan Laboratories, however, did not go so
far as to explicitly label the right of publicity as a “property right” for
fear of the effect on unsettled issues regarding inheritance, tax,
and divorce.?®> Arguably, with Haelan Laboratories, the court was
simply giving legal protection to a preexisting legal practice.?®
Nonetheless, the court observed “that many prominent persons. . .
far from having their feelings bruised through public exposure of
their likenesses, would feel sorely deprived if they no longer re-
ceived money for authorizing advertisements, popularizing their
countenances, displayed in newspapers, magazines, buses, trains
and subways.”7

Although Haelan Laboratories gained favorable early notices in
the law reviews,?*® the courts were initially reluctant to embrace the
new right.?*® ‘For instance, in Namath v. Sports Itustrated,®*° former

YR

233 Jd, at 867.
234 The court explained that:
This right might be called a “right of publicity.” For it is common knowledge
that many prominent persons {especially actors and ball-players}, far from hav-
ing their feelings bruised through public exposure of their likenesses, would
feel sorely deprived if they no longer received money for authorizing advertise-
ments, popularizing their countenances, displayed in newspapers, magazines,
busses, trains and subways.
Haelan Lab., 202 F.2d at 868,
"285 Michael Madow, Private Ounership of Public Image: Popular Culture and Publicity Rights,
81 CaL. L. Rev. 127, 173 n.229 (1999) (“[Tlhe court may have been concerned that a
‘property’ labet would appear to predetermine the resotution of such issues as whether the
right of publicity is inheritable, whether it is to be taken into account in a divorce settle-
ment, how its sale should be reated for 1ax purposes . . ..").
236 Sge, e.g., George M. Armswong, Jr., The Reification of Celebrity: Persona as Property, 51 La.
L. Rev. 443 (1991) (in Haelan Laboratories, Judge Frank recognized a property right in
publicity because these values were already being exchanged in the market; the legal form
followed the commodity form and not the other way around}.
237 Haelan Lab., 202 F.2d at 868. Many courts have recognized a similar right of
exploitation:
Perhaps the basic and underlying theory is that a person has the right to enjoy
the fruits of his own industry free from unjustified interference. It is infair that
one should be permitted to commercialize or exploit or capitalize upon an-
other’s name, reputation or accomplishments merely because the owner's ac-
complishments have been highly publicized.

Palmer, 232 A.2d at 462.

238 Seg, e.g., Harold R Gordon, Right of Property in Name, Likeness, Personality and History,
55 Nw. U. L. Rev. 553 (1960) (praising the growing judicial recognition of distinct com-
mercial or proprietary interest in personality); Nimmer, supra note 1; Note, The Right of
Publicity: A Docirinal Innovation, 62 YALE LJ.-1123 (1953} (approving Haelan Laboratories’
recognition of a right of publicity because the right of privacy gives inadequate protection
to commercial interest}.

23% Ser, oz, Strickler v. NBC, 167 F. Supp. 68, 70 (S.D. Cal. 1958). Others, while expres-
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New York Jets quarterback Joe Namath objected to a “blow-in” sub-
scription flyer used by Sports Illustrated. It showed a copy of the
magazine that happened to include a cover photo of Namath play-
ing in a football game.?*! The court said that the photograph was
“merely incidental” to the advertisement and dismissed the suit.2%2
Judicial acceptance of the right of publicity as a property right,
however, has gradually increased®® as the “celebrity industry”2#
has grown in power, organization, and sophistication.

3. Zacchini

The Supreme Court decision of Zacchini v. Scripps-Howard
Broadcasting Co.*** expressly approved of the right of publicity, as-
serting that damages may be recovered by a party denied compen-
sation for the performance of her/his activity, even if the press is
the appropriating party.?*® According to the Supreme Court, “the

sing general approval of the right and its rationale, chose to base their decision on some
more familiar ground. See, e.g., Palmer, 232 A.2d at 458 (granting relief on privacy, though
noting that “[i]t is unfair that one should be permitted to commercialize or exploit or
capitalize upon another’s name, reputation or accomplishment merely because the
owner's accomplishments have been highly publicized”); Hogan v. AS. Barnes & Co., 114
U.S.P.Q. (BNA) 814, 320 (C.P. Pa. 1957) (right of publicity only “another way of applying
the doctrine of unfair competiton™). .

240 Namath v, Sports Illustrated, 871 N.Y.S.2d 10 (N.Y. App. Div. 1975) (advertising 10
promote a news medium is not actionable under an appropriation of publicity theory so
long as advertising does not falsely claim that the public figure endorses that news
medium).

241 J4

242 [

243 See, e.g., Zacching, 433 U.S. at 576 (identifying its rationale as the creation of an “eco-
nomic incentive” to investment in cultural endeavors); Cepeda v. Swift & Co., 415 F.2d
1205 (8th Cir. 1969); O'Brien, 124 F.2d at 167; Sharman v. C. Schmidt & Sons, Inc., 216 F.
Supp. 401 (E.D. Pa. 1963}; Canessa, 235 A.2d at 62 McQueen, 161 S.E.2d at 63; Ettore v.
Philco Television Broadcasting Corp., 229 F.2d 481, 487-92 (3d Gir.}, cert. denied, 351 U.S.
926 (1956); Lavery v. Automation Management Consultants, Inc., 360 S.E.2d 336, $89-42
(Va. 1987); Candebat, 487 So. 2d at 210-11; Fergerstrom, 441 P.2d at 144; Midler, 849 F.2d at
463. But see one older case to the conrary, Hanna Mfg. Co., 78 F.2d at 766, which has been
“generally ignored.” Uhlaender, 316 F. Supp. at 1277.

244 “[Tlhe celebrity industry consists of specialists who take unknown and well-known
pecple, design, and manufacture their images, supervise their distribution, and manage
their rise to high visibility.” Irving J. REmv £T AL, HicH VisiBiLy 33 (1987), Many of the
cases refer to the right as the right of publicity when it involves a celebrity. Crouefl, 788
S.W.2d at 93-95 Presley, 513 F. Supp. at 1353 (the right of publicity is the “right of an
individual, especially a public figure or celebrity, to control the common value and ex-
ploitation of his name and picture or likeness”); A, 447 F. Supp. at 728 (the publicity right
is usually asserted only by persons with “some degree of a celebrated status”); Brinkiey, 438
N.Y.5.2d at 1010; Grant, 3([:7 F. Supp. at 879-83,

245 Zacchini, 433 U.S. at 562,

246 Id at 562. The Supreme Court recognized the “right of publicity” action not against-
a manufacturer or an advertiser, but a local television news program. The television sta-
tion had broadeast the entire two-minute act of a carnival *human cannonball” and
thereby diluted the act's commercial value. In entertaining the cannonball’s lawsuit, a
court did not violate the TV news program’s First Amendment rights, said the Supreme
Court. Sec Pamela Samuelson, Reviving Zacchini: Analyxing First Amendment Defenses in Right
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State’s interest in permitting a ‘rig.h.t of p}lblic'ity’ is 'in protecting
the proprietary interest of the indmdl‘.‘lal in his act in part c;o en-
courage such entertainment,”®*’ thus “the protection provides an
economic incentive for him to make the mvgstir;fsnt required to
produce a performance of interest to t_h.e p_ul.)hc. _ 'The result of
Zacchini has been the steady stream of judicial decisions and stat-

utes recognizing a property-like right of publicity.?*?
4. New York

Under New York law, there is no indtlapende_nl: common-lav;
ight of publicity. “[Tlhe ‘Right of Publicity’ is encompasse
ggder thtl:) Civil tlgjght‘s Law as an aspect of the right of privacy,
which . . . is exclusively statutory.”* Section 51 of the New York
Civil Rights Law provides a cause of action for any person whose
“name, portrait, or picture” is used within New York for advertising
or trade purposes without their consent. .The statute not only CI};:

compasses a right to privacy which minimizes the intrusion or pu
lication of damaging material to a person by use of their name or
picture, but also encompasses a right to pu‘bhcny, whl.chzglrotects
the proprietary nature of the person’s public persoqahty. '

The nature of an action under the statute fora nght of public-
ity has been articulately explained in Rosemont Enterprises, Inc. v. Ur-
ban Systems, Inc.:*>

The-instant action is quite clearly premised upon an apPropri.a-

tion for commercial exploitation of plaintiff's property rights in

his name and career rather than upon an injury to feelings.

of Publicity and Copyright Cases, 57 TuL. L. Rev. 836 (1983) (proposing two-part analysis of
First Amendment claims in publicity cases).
247 Zacchini, 433 U.S. at 573.

248 6.
249 &3&0,5115 F.2d at 1206; Presiey, 513 F. Supp: at 1355; Uhlaender, 316 F. Supp. at 1282,

Arms . Timothy P. Terrel & Jane 8. Smith, Publicity,
iwibm) ond ?fr}zkg ol Pro 25?—'?%% ‘and Econamic Analysis of the Inheritability Issus, 34
EMORY LJ. 1 (1985) (arguing that the right of publicity is a liberty interest and should not
be i herin::\blc) The Haelan Laboratories case established that publicity rights are transfera-
le b : ent. Haclan Lab., 202 F.2d at 866. Other coulrt; have cgnclcl)xéieci

e . . e
value of the right of publicity lies in the association berween celebrity and pr

s[,}(l)atthglteme ‘:ieght of puglicity E worthless without identification. Ses, e.g., Whits, 971 F.gti:lb';tt
1895; Carson, 698 F.2d at 831. Most recent statutes have held that the right is descendible
as well with twelve states recognizing a postmortem right of publicity.

250 N.E.2d at 580. . i

251 gﬁﬁﬁéﬂ:ﬁ N.Y.5.2d at 1009-10. “[Wle believe that the so-called right of public-
ity is subsumed in sections 50 and 51 of the Civil Rights Law to the extent that elvel_l a
ptz;blic figure has a privacy interest which finds recognit:'ion 1r; 6:13 statute and for violation

i edy of monetary redress is provided.” Id. at .

of :211‘3‘"'201{%.23{ 144 (NY. Sup. Ct), modified on other grounds, 345 N.Y.5.2d 17 (NY. a:.?p];:
Div. 1973) (use of plaintiff's name and biographical dam in selling adult educational ¢
reer game was an act of appropriation of property rights belonging to plaintiff).

ble by license and assignm

Y |
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There. s no question . . . that a celebrity has . . . [a] legitimate
proprietary interest in his public personality. He must be con-
-51der.ed as having invested years of practice and competition in a
public personality which eventually may reach marketable sta-
tus. That identity is the fruits of his labor and a type of
property.253

IV. PROPOSAL FOR TREATMENT OF RIGHT oF PuBLICITY As
MARITAL PROPERTY SEPARATE FrOM CELEBRITY GOODWILL

A.  Celebrity Goodwill

The idea of celebrity goodwill acquired during marriage as
m_antal property that can be separately valued and equitably dis-
.tnbut(?d ha‘s been recognized in New York and New Jersey, but not
in California, even though many states, including California, have
used the goodwill' concept for other professions,25* Suppo’rt for
the separate consideration of the right of publicity as marital prop-
erty, distinct from celebrity goodwill and reputation, can be found
in !_he recent movement in New York and New]efsey toward recog-
nmition of celebrity goodwill as marital property. ®

1. Piscopo v. Piscopo
In Piscopo v. Piscopo,2>® a New Jersey court held i

Plaintjff had a reliable future inco{ne""sg and that a ctgi;?ifyeiigg
is vzf\luable;%”' therefore, the goodwill associated with celebrity sta-
tus is property.>® By adopting this approach, valuable careers that
deve'lop during a marriage are now considered marital property.2%°
In Piscopo, the appellate court was not persuaded by the distinction
between celebrity goodwill and the right of publicity.2®® It held
that the two assets were essentially the same.25!

253 J4, at 146-47,

254 There are three steps involved in determinin i i i
[ . g celebrity goodwill; (1) is th
goodwill at all; (2) how do you value the goodwill; and (3) hov.try cgh the goo(d‘)viﬁ beiﬁggg

or diminished? Stan Soocher, ] ill in Di
Mae. 3 Toe o o cr, How to Calculate Celebrity Goodwill in Divorce Cases, NYLJ,

255 555 A.2d at 1190,

256 Piscopo, 557 A.2d at 1042 (a isi i
) 4 I ppellate court decision). Piscopo had established -
oration, Piscopo Produstions, Ine., and most of his income ﬂowl;d from the cor;or:ﬁ?rf.

aluation was theref: imi i i
aaacon 1Ml.ere ore similar to valuation of any other corporation. Id. at 1040.

‘;’:g Id. at 1042-43.
See id. at 1043; Golub, 527 N.Y.S.2d at 950
260 Piscopo, 557 A2 at 104243 '
- In rejecting Mr. Piscopo’s argument that celebri ill is distingui
' ! r. P oodwill is disti .
from professional goodwill since professional goodwill has egu%ational and lrseg"r:x%:;t;;?t
quirements while celebrity goodwill requires ineffable talent, the trial court held that “it is
¢ person with particular and uncommon aptitude for some specialized discipline

T e e T e e T -
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Because the court never squarely addressed this question, it is
uncertain whether Piscopo is precedent for the proposition that a
celebrity’s right of publicity, if acquired during marriage, is marital
property upon divorce. A possible distinction, however, may be
that celebrity goodwill is the expectation of future patronage or
future employment,?%? whereas a right of publicity is a right to capi-
talize on the celebrity’s name and likeness.?®* Thus, compensation
based on Jordana’s goodwill and status does not necessarily include
damage awards given to Jordana for misappropriation. If it does
not, a noncelebrity spouse like Douglas will be left
undercompensated.

2. Golub v. Golub

In a radical expansion of O'Brien,®® the New York Supreme
Court, in Golub v. Golub,*®® held that actress Marisa Berenson’s ce-
lebrity status was marital property,?*® meaning that the increased
earning potential arising from Berenson’s status as a film star and
model was marital property subject to equitable distribution.*®” In
holding “fame” to be marital property, the court even noted that
“the right to exploit a celebrity’s fame has been held to descend to

his heirs.”%8
At trial, the court found that Ms. Berenson’s husband, “by dint

whether law, medicine or entertainment that transforms the average professional or enter-
tainer into one with measurable goodwill.” Piscopo, 555 A.2d at 1192,

262 Spe Stuart B. Walzer & Jan C. Gabrielson, Celebrity Goodwill, 2 J. Am. ACAD. MATRIMO-
NiaL L. 35, 88 (1989) (defining celebrity goodwill as the expectation of future public pa-
tronage by reason of being well-known to the public; or more specifically, a baseball
player’s ability to earn a higher salary as a baseball player).

263 Ser generally Rosen, supra note 2,

264 489 N.E.2d at 712,

265 527 N.Y.5.2d at 946. See generally Cynthia M. Germano, Note, “Do You Promise to Love,
Homor and Equitably Divide Your Celebrity Status Upon Divorce?” A Look at the Development and
Application of New York’s Equitable Distrsbution Statute, 9 Loy. Ent. L], 153 (1989) (analyzing
Golub and concluding that although there are problems involved in evaluating celebrity
status, the approach is probably fair).

266 Golub, 527 N.Y.5.2d at 948,

267 I4. at 950,

268 4 at 949 (citing Price, 400 F. Supp. at 836). In Golub, the New York court said:
There seems to be no rational basis upon which to distinguish between a de-
gree, a license, or any other special skill that generates substantial income. In
determining the value of marital property, all such income generating assets
should be considered if they accumulated while the marriage endured. If one
spouse has sacrificed and assisted the other in an effort to increase that other
spouse’s eaming capacity, it should make no difference what shape or form

at asset takes so long as it in fact results in an increase earning capaciy. . . .
The noncelebrity spouse should be entitled to a share of the celebrity spouse’s
fame, limited, of course, by the degree to which that fame is attributable to the
noncetebrity spouse. The source of the fame must still be traced to the marital

efforts.
Id. at 950,
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of his legal skills and business acumen,” helped her boost her mod-
eling and acting career, and, as a consequence, her annual earn-
ings.?*® The court reasoned that there was “no rational basis upon
which to distinguish between a degree, a license, or any other spe-
cial skill that generates substantial income,”27 Specifically, the
court held that “the skills of an artisan, actor, professional athlete
or any person whose expertise in his or her career has enabled him
or her to become an exceptional wage earner should be valued as
marital property subject to equitable distribution.”2"! )

In order to justify such a radical extension of O’Brien, Judge
Silberman observed that, in the cases that followed O'Brien, the
thing of value was neither the license nor the degree, but rather
the enhanced earning capacity each represented.2” In Golub, the
enhanced earning capacity was Marisa Berenson’s “unique ability
to commercially exploit . . . her fame.”?’® In effect, the Golub court
went further than O'Brien dared. The court in Golub sought to
“treat all matrimonial litigants equally” and thought it unfair to
“Prcjudjce or penalize a spouse who is married to a nonprofes-
sional who may nevertheless become an exceptional wage
earner.”*”* The Golub court recognized the injustice in restricting
recovery only to cases where formal documentation exists.2’”> .

By expanding the reach of O’'Brien, the court in Golub tried to
get rid of any classbased impediments inadvertently created by
O'Brien.*” The logic and reasoning delineated by the Golub court
should be applied to Douglas’s contributions to Jordana’s right of
publicity so that this form of human capital cultivated during mar-
riage should also be recognized as marital property.

3. Elkus v. Elkus
O’Brien was expanded even further in Elkus v. Elkus?”? where

269 Id at 948,

270 Hd. at 950.

271 Id. The court found the husband assisted the wife by i "

rt f by “cleaning up” her personal
finances and making efforts throughout the marriage to advance her %arcpcr. P

272 [d. atr 949,

273 [4d. at 950,

274 Id. Note, however, that in Golub no distributive award was issued because neither the
plainiff nor tl;; dcfzr;sda&t introduced evidence of the value of plaintiff's enhanced earn-
Ing capacity. Jd.; sez also Claudia Weinstein, Decision nds Equitable Distributi
Mar, 29, 1988, at 3, Epands B wimbution, Ao Lave,
Lh2'i"-'» Golub, 527 N.Y.5.2d at 9'50 (stating that “it was the privileges conferred by the license

2a;6w1ai critical 1o the Court's decision [in O'Brien], not the piece of paper itself.”).

277 572 NY.5.2d at 901. When Frederica von Stade, an opera singer, was married in
1973, she performed minor roles at Metropolitan Opera, eaming an annual income of
approximately $2,000. During the course of her seventeen-year rnarriage, she achieved
international acclaim, and her income rose meteorically. In 1989, the year prior to her
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the court held that “[t]hings of value acquired during marriage are
marital property even though they may fall outside the scope of
traditional property concepts,”®”® and “[a]ny attempt to limit mari-
tal property to professions which are licensed would only serve to
discriminate against the spouses of those in other areas of employ-
ment.”?® The court relied heavily, as had the O'Brien court, on
New York Domestic Relations Law section 236(B) (5)(d)(6),%°
which provides, “in determining an equitable distribl.ltion of prop-
erty the court shall consider any equitable claim to, interest in, or
direct or indirect contribution made . . . to the career or the career
potential of the other party.”**! Because von Stade’s husband had
contributed to her rise to stardom, the court held that he was enti-
tled to a share of the “appreciation” of her career.”®® The court

concluded that

[d]uring the course of the marriage, the defendant’s e}ctive in-
volvement in the plaintiff’s career, in teaching, coaching, and
critiquing her, as well as in caring for their children, clearly con-
tributed to the increase in its value. Accordingly, to the extent
the appreciation in the plaintiff ’s career was d.ue' to the defend-
ant’s efforts and contributions, this appreciation constitutes
marital property. . . . {I]t is the nature and extent of the contri-
bution by the spouse seeking equitable distribution, rather than
the nature of the career . . . that should determine the status of

the enterprise as marital property.®*®
The Elkus court clearly noted that “things of value acquired duri.ng
marriage are marital property even though they may fall outside

the scope of traditional property concepts.”?5* N .
Subsequent cases have followed the Elkus decision regarding

enhanced earning capacity involving property other than celebrity

Through much of the marriage, her husband func-
travelled with her on tour, critiqued her rehearsals
for magazines and album covers. Jd. at 901-02.
The issue was whether the increased earning potential, occasioned by her celebrity status,
was marital property. The wife argued that celebrity status is not marital pro(s)erty because
(1) itis not licensed, (2) itis not “gwned” in the sense thata business is owned, and (3) itis
not protected by due process, as are traditional property tights. Id at 902.

278 I4, at 902.

279 fd. at 903.

280 Id, at 904.

281 See NY. Dom. ReL. Law § 236(B) (5) (d) (6).

282 Elpus, 572 NY.S.2d at 904-05.

288 J4 .
284 J4 at 902. An argument strongly relied upon by both Elkus and Golub is that treat-

ment of only a license as property would be unfair to those who marry nonlicensed profes-
sionals {such as athletes) in contrast to those who marry lawyers and doctors. Hox;ever,
such an argiment is premised on a dubious assumpton that all marriage partners choose

their mates based on the other’s choice of career.

divorce, she earned over $600,000.
tioned as her voice coach and teacher,
and performances, and photographed her
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status.®®® In-Allocco v. Allocco,® a wife was entitled to share equally
in the value of enhanced earnings based upon her significant con-
tributions to hér husband’s attainment of his college degrees and
successful completion of his civil service examinations.?®” As enun-
ciated by the court, “[n]otwithstanding the fact that a particular
marital asset may have enhanced a person’s earning capacity, the
other spouse must establish a contribution thereto in order to ben-
efit from an equitable distribution of such asset.”?®® ‘In addition,
valuation

-usually takes the form of expert testimony and involves a com-
parison between the projected income of a person . . . and the
income which would have been received without such marital
asset. The difference between these two amounts,: should then
be adjusted to reflect such factors as income taxes, inflation

rate, realinterest rate, capitalization rate, and discount for pres-
ent value.?89

4, Mann v. Mann

Most recenty, in Mann v. Mann,?° the Supreme Court, New
York County, held that a jazz musician’s celebrity status, which de-
clined during his nineteen-year marriage, was not subject to equita-
ble distribution.?' In deciding on the classification of Mann’s

285 Chew v. Cpgw, 596 N.Y.S.2d4 950 (N.Y. Sl:f. Ct. 1992} (equitable distribution of wife’s

enhanced earning capacity as a fashion industy executive); Allocco v. Allocco, 578
Nfg.Sﬂ)d 995 (N.Y. Sup. Cr. 1891} (enhanced earning capacity as a law enforcement
officer).

286 578 N.Y.S.2d at 995.

287 [d. at 995.

2388 [d. at 998,

282 Id, at 1000.

290 N.YL]., Jan. 10, 1995, at 26 (Sup. C. N.Y. County). Plaintiff Theresa Jan Mann,
argued that Herbie Mann’s celebrity goodwill was approximately $96,500, based on a value
of $65,000 at the time of the divorce and $27,000 for the present value of his career.
Though there are several acceptable ways to calculate celebrity goodwill, Jan Mann used a
formula offered by her CPA expert, which took into account Herbie Mann's concert in-
come form 1987 through 1990. Per Justice Saxe’s written opinion, plaintiff employed the
going concern method to calculate twenty-five percent of Herbie Mann's gross revenues.
He then capitalized excess income, using a factor of fifty percent over wo years, adding
back ten percent of Herbie Mann’s declared travel, lodging, and entertainment expenses
as personal. Justice Saxe accepted this, but refused to accept the argument that whatever
goodwill Herbie Mann had prior to the marriage had dissolved and been replaced by
goodwill generated during the marriage, Id

291 Id. Just prior to Mann, in Martin v. Martin, 614 N.Y.5.2d 775 (N.Y. App. Div. 1994),
the Third Department held that a political career, in conjunction with a Ew licensee, is
marital property subject to equitable distribution. According to Martin,

[A] review of the record supports Supreme Court's determination that defend-
ant’s former Congressional career constitutes “marital property” within the
meaning of Domestic Relations Law § 236 (B) (1) (c) subject to equitable dis-
ribution. We further find that defendant’s law license reemerged as a separate
and valuable asset upon the termination of [defendant’s] Congressional career
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celebrity career as separate or marital property, the court
concluded:

In a case where a performer’s fame and career were well estab-
lished prior to the marriage, all the established law indicates
that the court determine not the value of the career as of the
action, but the amount of increase in the value during the years
of the marriage . . . [There] is no evidentiary basis upon which
to conclude that . . . [defendant’s] career goodwill increased
during the marriage. Therefore, based upon the evidence of-
fered at trial, this purported asset remains separate property,
not subject to equitable distribution.??

Thus, although the court agreed with Mrs. Mann’s calculation
of Mr. Mann’s celebrity goodwill based on his performing career
during the years 1987 through 1990, Judge Saxe cited Elkus in con-
cluding that failure to demonstrate an increase in celebrity status
during the marriage precludes equitable distribution of the celeb-
rity career as marital property.?**

CONCLUSION

In concluding that the right of publicity is marital property
subject to division, the overriding consideration in making prop-
erty division should be emphasized: marriage is an economic part-
nership requiring that all assets acquired through the éfforts of the

. . . with the valuation thereof enhanced by virtue of defendant’s Congressional
experience. Since a law degree is not a prerequisite to serving in Congress, we
will not find, as urged by defendant, that defendant’s law license merged into
his Congressional career. Hence, it is the valuation of defendant’s law degree,
enhanced by his status as a former Representative, which is now subject to
review.

Martin, 614 NY.S.2d at 777 (citations omitted).

292 Mann, NY.L]., Jan. 10, 1995, at 26. According to defendant Herbie Mann, the over-
whelming majority of his work was written before his marriage in 1971. He had guarantees
of $150,000 to $200,000 a year under his deal with Atlantic Records, which ran from 1959
to 1979, but he had no other deals since then. Id. at 27.

298 According to one report on valuation techniques:

Evaluating the extent of a celebrity’s career can help expose weaknesses, such
as, when a performer’s fame is related to single project or character. It can also
help to demonstrate strengths where a career has shown diversity and duration.
The nature and trend of earnings represents the economic benefits earned as a
consequence of skill and effort of tEe individual. It is the financial factor by
which we can measure all the other factors. An analysis of the earnings can
help evaluate the consistency of a career, whether it's on the rise or on the
decline, identify the sources of revenue and thereby evaluate the extent of reli-
ance on the fickle tastes of the public and determine the residual component
of earnings, i.e., the amount of revenues related to past projects as opposed to
current earning capacity.

Donald L. Gursey & Michael T. Miskei, Valuation Techniques in Equitable Distribution, Celebrity

Goodwill, ALI-ABA Course of Study, Nov. 15, 1991, at 101,
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partnership be divided.?®* Equitable distribution, at least in theory,
attempts to give both spouses an equitable share of the marital
property to allow them to maintain the same standard of living to
which they were accustomed during marriage.?®> Of the thirty-
eight jurisdictions that recognize a common law right of public-
ity*®® and/or have a statute governing the right of publicity,2? fif-
teen jurisdictions require equitable distribution of marital property
upon divorce.**® In addition, three jurisdictions require equitable
distribution-at the request of one or both parties,*® and fourteen
jurisdictions allow the use of equitable distribution at the court’s
discretion. In sum, at least thirty-two jurisdictions may have to
confront the issue of the equitable distribution of the right of
publicity.

Characterizing a celebrity’s right of publicity as marital prop-
erty raises several concerns.®®! First, Jordana’s publicity value is
largely dependent on the talent, skills, and attributes of Jordana as
an individual performer. As such, it is difficult to distinguish- the
value of Jordana’s celebrity status as a business entity to which
Douglas has made contributions and the value of Jordana’s reputa-

294 For arguments in support of this position, see Michael G. Heyman, Goodwill and the
Ideal of Equality: Marital Property at the Crossroads, 31 J. Fam. L. 1 (1992-98).

295 See Schwartz, supra note 7 (diring pendency of equitable distribution action, there
are no assurances that both parties will control enough assets to live at a level which they
did prior 1o divorce). )

296 See supra note 103, N

297 Ser supra note 104.

298 Ser supranotes 14, 103, 104. These jurisdictions include: Arizona, District of Colum-
bia, Illinois, Indiana, Kansas, Kentucky, Maine, Minnesota, Mississippi, Nevada, New York,
Oklahoma, Oregon, Texas, and Washington.

292 Ser supra notes 13, 107, 108. These jurisdictions include: Pennsylvania, Tennessee,
and Virginia.

800 Ser supra notes 14, 108, 104. These jurisdictions include: Alabama, Alaska, Con-
neticut, Georgia, Hawaii, Marylind, Massachusetts, Michigan, Nebraska, New Jersey, New
Mexico, Ohio, Rhode Island, and Utah.

301 According to an article by Edith Updike,

What concerns some is the speculative nature of future earnings. The opera
star could get throat cancer. Life doesn't always turn out the way we expect it
to. Actor Joe Piscopo, for example, got divorced when he was fresh from Satur-
day Night Live stardom and a series of popular beer commercials. His “celeb-
rity goodwill” was evaluated by a court-appointed expert at $158,863. The
Piscopos agreed on the lower figure of $98,708.60. But where is his *celebrity”
now? . .. Some economists say the problem is that accountants don't know
what they're doing. According to Zellner, some expert witnesses use “a deeply
flawed valuation methodology {developed] by accountants who never had any
formal training in valuing educational investments.” Economists, for example,
factor risk into.their calculations, to account for the possibility of a singer's
throat cancer, or an actor’s loss of fame.

Edith Updike, It's a Matter of Degress of Separation; Pricing Licenses Spawns More Work for Whole

New Line of Divorce Lawyers, NEwspay, Sept. 25, 1994, at A92.
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tion which may be considered personal, separate property.’®® This
may be more of a problem if Jordana had already had a celebrity
career prior to her marriage to Douglas. Jordana’s right of public-
ity, which may, however, originally have been separate property
had her career begun before her marriage to Douglas, may be
treated as a divisible marnital asset if “there [is] proof that the in-
crease resulted from efforts, skills or funds of either spouse.”®*
Thus, Douglas’s interest “in the increased separate {right of public-
ity] when established through efforts, skills or expanded funds,
stands confined to the enhanced value of that separate prop-
erty.”** Consequently, the burden is upon Douglas to show that
the enhancement of Jordana’s right of publicity is the result of
either spouse’s endeavors.*®® Second, the value of the right of pub-
licity may be based on expected future earnings; therefore, what is
being valued is the potential future income of the celebrity spouse
which is not generally subject to division as a marital asset.3¢
Third, the value of the right of publicity may be difficult to
ascertain.?”

" In confronting this issue, it will be useful for courts to consider
the proprietary interest of the right of publicity as marital property,
to which contributions can be made by a noncelebrity spouse.
Based on Haelan Laboratories, Zacchini, and subsequent decisions,
the right of publicity should continue to be protected as a property
right to encourage investment in a person’s celebrity career. To
this end, such protection should be extended to a noncelebrity
spouse who is both a marital and economic partner in the invest-
ment in a celebrity spouse’s career. Such protection, however, may
not be necessary in those jurisdictions that do not base theories of
marital and nonmarital property on traditional concepts of prop-
erty. Based on principles of equitable distribution as expressed in
Golub, Piscopo, Elkus, and Mann, a disposition of marital property
upon divorce should consider and value the contributions of a
noncelebrity spouse’s contributions, including sacrifices made as a
wage earner and/or homemaker.

302 See Michael W, Kalcheim, Problems in Valuing Professional Goodwill in Divorce Proceedings,
78 ILL. Bus. J. 80, 81 (1990).

303 Thiclenhaus, 890 P.2d at 930-31 (equitable distribution of retirement fund).

304 J4

305 I

806 Sge James T. Friedman, Professional Practice Goodwill: An Abused Value Concept, 2 J. AM,
Acap, MaTrimoNIAL L. 23 (1986).

307 See John R. Kettle ITI, Spotting Issues Before They Become Problems: The Intellectual Property
Audit, N.J. Law., Feb. 6, 1995, at 14 (“In order for a [person} to evaluaie the scope, value
and strength of its intellectual property rights it must first identify the intellectual

property.”).

- — e ————
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Acknowledging that something such as Jordana’s interest in
her right of publicity is a property interest should implicitly recog-
nize Douglas’s interest. Some courts have admitted that the diffi-
culty valuing intangibles is their reason for not treating the
enhanced earning capacity as marital property.>*® Perhaps another
reason for not defining enhanced earning capacity of Jordana’s
right of publicity is that.to do so would require dividing post-disso-
lution earnings attributable to a right of publicity, despite the fact
that such earnings are the separate property.of the enhanced
spouse.®® For the most part, courts may then deny the status of
marital property to the enhanced earning capacity of the right of
publicity because they cannot imagine how to measure it
equitably.?'?

As for other judicially constructed barriers, difficulty or uncer-
tainty in determining the share of interest should not be a legally
sufficient reason to ignore the possibility of considering the right
of publicity as marital property.*'' The possibility that the distribu-
tion may come from post-marital assets is also not a sufficient rea-
son.*? Jordana and Douglas treated the enhanced skill capacity as
a valuable asset during their marriage. They each chose to spend
money, time, and effort to acquire it instead of acquiring what have

308 QOne court, for example, observed that if it were to define enhanced earning capacity
as property, “[t]he factors and variables involved [would be] simply too speculative and,
could only act to turn the possibility of ineguity on the one hand into a probability of such
on the other.” Wehrkamp v. Wehrkamp, 357 N.W.2d 264, 266 (S.D. 1584).

309 Ser supranote 38. See also In re Marriage of Aufmuth, 152 Cal. Rptr. 668, 677 (Cal. Ct.
App. 1979); accord Hughes, 438 So. 2d at 150.

310 One suggestion for valuation of celebrity goodwill has been proposed by a California-
based law firm:

The following could be considered a starting point in evaluating celebrity good-
will. The extent and duration of the professional career. The nature and trend
of earnings. The financial aspects of contracts and agreements. In evaluating
the extent and duration of a performer’s career one should begin by reviewing
the raw facts and compiling a curriculum vitae, discography or listing of credits.
Publicity materials inciuding articles and interviews should be accumulated,
Television ratings, box office reports and record sales could be used to further
demonstrate the extent of public patronage. Endorsements and product repre-
sentations could give evidence as to the extent the performer has already ex-
ploited his or her recognizability outside his or her primary field of endeavor.,
It should be noted that good public responses to an actor’s films or good televi-
sion ratings are considered indicators within the entertainment industiy of a
performer’s “bankability.” If an actor is considered bankable then the term
could easily be considered synonymous with “the expectation of continued
public patronage.”
Gursey & Miskei, supra note 293,

311 S Litman v. Liunan, 462 N.Y.S.2d 24 (N.Y. App. Div. 1983); O'Brien, 489 N.E.2d at
715; Conner v. Conner, 468 N.V.5.2d 482, 496 (N.Y. App. Div. 1983) (Bracken & Brown, JJ.,
concurring); Amy H. Kastely, Compensation for Lost Aesthelic and Emotional Enjoyment: A Re-
consideration of Contract Damages for Nonpecuniary Loss, 8 U. Haw. L. Rev. 1, 10 n.45 (1986).

812 jllinois and Indiana each make a specific statutory provision for property division out
of post-marital assets. See ILL. AN, StaT. 750 LL.C.S. 5/401; InD. CoDE § 31-1-11.5-11(d).
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traditionally been considered marital assets. More importantly,
Douglas is entitled to an equitable share of his contributions to
Jordana’s right of publicity apart from his contributions to her ce-
lebrity goodwill and reputation. Although the three are intrinsi-
cally related under the rubric of a “celebrity career,” Douglas’s
contributions to Jordana’s right of publicity must be considered
separately to avoid undercompensation. Preclusion of the right of
publicity from equitable distribution of marital property would ig-
nore the definition of marital property that parties like Jordana
and Douglas rely on during marriage.

Jonathan L. Kranz




