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I} A CALL TO THE ARTS: EXPLORING NEW MEANS
OF JURISPRUDENTIAL EXPRESSION

' CHRISTO LASSITER*

A

On January 25, 1996 at five minutes to five, my telephone
rang, It was Laura Eng, the Acquisitions Editor for the Cardozo Arts
and Entertainment Law Journal. She called because I sent her-a pic-
ture of a painting, which seemed to her to have something to do
with domestic violence. There were several questions which she
felt duty bound to ask. Putting it most delicately, she began by
asking if there was a mix-up and had I meant to send an article.
That was easy. There was no mix-up, the picture was the submis-
sion. The harder question was to explain my audacity in submit-
ting this picture for publication. That explanation follows below.
i Origin of the Painting. The origin of this painting is as interest-
ing as the painting itself. The artist, Nancy Meyers, a third year
student from Fordham Law School who completed her degree as a
visiting student at the University of Cincinnati College of Law, sub-
mitted the painting for a grade in lieu of the final exam in Anti-
trust, her last course in law school; it is her attempt at original
jurisprudence.

While law students typically complete a work of original juris-
prudence as part of their course work,’ the use of art as a medium
is somewhat novel. In some cases, the jurisprudential piece is des-
ignated an “independent research project,” with loose guidelines
mutually agreed upon by the student and professor, whom the stu-

* ©1996. Associate Professor of Law, University of Cincinnan College of Law. BA.,

1978, University of Chicago; M.A., 1982, ].D., 1983, University of Michigan. In the usual
acknowledgment, an author expresses gratitude for the assiscance of those who cantrib-
uted to the final product. Here the acknowledgments are special because the work and
insights of others are the final product, for which T serve as a conduit. Thus, this essay
speaks to the credit of Nancy Meyers, the artist who painted Naked Restraints of Trade and
Laura Eng, Acquisitions Editor of the Cardow Arts end Entertainment Law Journal who di-
rected the writing of the accompanying pieces for the painting and who shared our vision
concerning the possibilities of art to express jurisprudential themes, Finally, I am grateful
to 'I:aylor Fitchett, Head Law Librarian, University of Cincinnati College of Law for intro-
ducing me to the intersectionality of [aw and art, and for her review of this work from draft
ta completion, Of course, the views expressed in these pages accompanying the painting
are solely the views of the author,
! The Harvard Law School pieneered the third year paper, a writing requirement
gned to stimulate the student’s jurisprudential scholarship. Harvard allows some room
Or creative leeway in fulfilling the writing requirement~—for example, students can submit
their work in the form of an amicus curize brief for the Supreme Court or a proposal for
®gislative reform—but no one ever has proposed art in lieu of written expression. Tele-
Phone Interview with Todd Rakoff, Assistant Dean, Harvard Law School (Feb, 6, 1996).
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dent selects to sponsor the independent research. This painting,
which comes under the heading of original jurisprudence, was not
done as a floating “independent research,” but rather as research
in the study of Antitrust, a regular course and one of the most rig-
orous law school course offerings.?

In the fall of 1995, Nancy Meyers was not only a graduating
student for whom career decisions were close at hand, she was also
a young artist who was beginning to wonder whether a life in law
would be fulfilling and worth the sacrifice. She was looking for
ways to apply her legal skills to the arts, her true love. She came to
me with an odd request. She wanted to paint a picture depicting
an antitrust theme in lieu of a final exam. The difficulty in devis-
ing standards to grade art work, the lack of precedent, and the
responsibility to ensure that real substantive learning was transpir-
ing were just a few of the problems her proposal presented. How-
ever, two thoughts worked in her favor: first, was the desire not to
discriminate against artistic expression. After all, art history is an
especially rich and venerable intellectual tradition. Second, anti-
trust is sometimes mistakenly perceived by the uninitiated as deal-
ing with complex business crimes which can only be explained with
mind deadening economic analysis. A painting would be just the
thing to reach new audiences and liven things up.

Since I consider Antitrust to be the first truly multi-disciplinary

2 Because many of my Antitrust students have a specialized interest in the field of
antitrust or possibly have secured post law school employment in which they will specialize
in antitrust, I invite students with such focus to undertake an independent research project
in lieu of the final examn. Although these students must attend every class, they are allowed
to tailor their work product for the class to their budding professional or intellectual inter-
ests. I expect that students selecting the independent research option produce a work of
original jurisprudence, or at a minimum, delve into the problems of applying the law to 2
specific area.

It is not unusual for graduating students to experience a waning interest in law and
the entire legal profession. Many siich students experience anxiety brought on by pending
graduation, accentuating the Fer‘ception of dissonance between law school and the real
world of the law, the legal profession, and life iself. In 2 capitalistic society, the value of a
person is measured by the value of his or her labor, as determined in the market place.
This means that each person must chocse berween ‘doing what be or she most enjoys or
what society values most—those services that society will pay the most to receive, As r
tional maxirizers of utility, we do what seciety values most because there is greater utility
to be had from the money paid for valued services than from indulging personal pleasures.
The sacrifice is worthwhile if we earn enough money to command the necessary resources
to better our own lot and that of our loved ones. While reason dictates choices; such
decisions can be emotionaily hardening. Awareness of these growing pains makes the law

rofessor who teaches third year courses especially: mindful of the desirability 1o be as
inclusive as reasonably passible to attract and reain the intellectual interest of ydung
adulty as we shepherd them through the final stages of foimal academic development
Nancy Meyers was a graduating student for whom the real world was close at hand, As a
visiting student with but one pass/fail course left, the classroom window needed widening
to become a meaningful leamning experience for her.
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course in law school, drawing strongly on economic analysis, his-
tory, and political developments for explanatory power, it was only
fitting that Antitrust usher in the integration of a new discipline,
namely art. Actually, art is not so new to antitrust.®> Professors al-
ready subject students to simplistic, two-dimensional graphs of sup-
ply and demand curves, which despite best efforts are too often
drawn with an unavoidable sense of comic tragedy. Nancy Meyers’s
project presented a chance to see real art. Further, perhaps the
most compelling reason for permitting the painting was the sheer
gall of the student who proposed it and the insatiable curiosity of
the law professor who wanted to see antitrust on canvas.

The Painting: Naked Restrainis of Trade is an acrylic painting,
which depicts a lesson on antitrust from the case of United States v.
Addyston. Pipe & Steel Co.*

The artist’s abstract reads as follows:

In this symbolic painting, William Howard Taft, representing
both himself and the federal courts, brandishes a- cast-iron pipe
against a naked woman, who represents one of several restraints
of trade assembled for evaluation by the courts. In United States
v. Addyston Pipe and Steel Co., the future Supreme Court Chief
Justice’s decision ‘developed the rule of ancillary restraints,
which meant that the court would strike down all naked re-
straints of trade, but-that restraints clothed in the guise of pro-
competitive effects—represented here by athletic apparel and
equipment—should be sustained. This rule is the precursor to
the rule of reason. As the rule of ancillary restraints is being
applied, the Rule of Reason can be discerned, on the verge of
materializing, in the background of the painting (which repre-
sents the future).

Antitrust Background of the Portrayal Addyston Pipe & Steel in-
volved an association of manufactirers and vendors of cast-iron
pipe formed to prop up prices in the heavy metal pipe market. On
December 28, 1894, four companies previously associated as the
Southern Associated Pipe Works joined with Addyston Company
and Dennis Long & Co. Their combined capacity accounted for

3 Neither is art new to the law. We frequently refer to symbols and visual images to
€xplain legal concepts. One example of this is the use of Justitia, the Roman Goddess of
law, who is pictured in sacred robes and blind-folded as she holds the scales of justice. I
call this image to mind in my first year course on criminal law. I explain that the presump-
ton of innocence weights the scale of justice iri the defendant’s favor at the beginning of
the trial. However, as the trial progresses, the countering weight of the prosecutor’s evi-
dence may tip the case in favor of conviction if the evidence is weighty enough 1o sink
beyond the hypothesis of innocence so that only a hypothesis of guilt remain.

4 85 F. 271 (6th Cir. 1898) (Taft, J)s aff 'd as modified, 175 U.S. 211 (1899) (ancillary
Testraint test of legality).
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sixty-five percent of the cast-iron production in the northeast re- ance
gion of the country and over seventy-five percent of the nation’s | lacked
cast-iron supply. The purpose of the combination was to suppress | literal
competition so prices would rise. Their plan:consisted of a pooling to alld
arrangement that fixed prices for each contract involving a mem- redee
ber of the association. Except in so<called reserved cities, contracts Ilf
went to the member who agreed to give the highest bonus to those a una
companies in the association not granted the contract. In effect judici:
the pooling arrangement provided a scheme whereby local ven- that c4
dors in selected markets could induce non-local competitors who to CO
were members of the association by paying a high enough bonus to strain
, make it worth their while not to compete. The pooling arrange- antit
- ment and bonus plan was not very successful in restricting competi- capita
E tion, .but it did succeed in landing the association in a lawsuit down
I’ 'tl waged by the United States Department of Justice, which alleged petitiv
ol the pooling arrangement viclated the newly passed Sherman Anti- sertati
J\ trust Act (the “Act”).> The appeals court sustained the verdict for of trad
i the United States, striking down the pooling arrangement; in light the ar
i of the formative state of antitrust jurisprudence, the court’s legal straind
i analysis was as important as the result. be str
At issue in Addyston Pipe & Steel was the meaning of section but w‘ﬁ
one of the Act, which stated (in relevant part): “feJvery contract, and p
combination in the form of trust or otherwise, or conspiracy, in the AJ‘
restraint of trade or commerce among the several States, or with T
foreign nations, is hereby declared to be illegal.”® The very tiorari
breadth of the text of the statute gave rise to an ambiguity: since case in
every contract binds parties and therefore restrains complete free- efeller
dom of trade to some degree, did Congress mean to ban every con- interps
tract? In the preceding year, the Supreme Court, in United States v. time,
Trans-Missouri Freight Ass'n’ grappled with the question of whether appot
to read words of limitation into the Act. That case yielded two appoin
extreme views. Justice Rufus W. Peckham, writing for a 5-4 major- Chief l
ity in Trans-Missouri, construed the Act literally, finding that Con- opiniol
gress indeed fmeant to ban “every” combination in restraint of
trade.® At the other extreme, Justice Edward White asserted for S
the dissent that even significant restraints on competition do not tory sapp
violate the Act if they have redeeming social goals that counterbal- improve t
] _ . Senator §)
% The Sherman Act: ch, 647 § 1, 26 Stat. 209 (]890) (curréht version codified at 15 appeal of
» 81,2065 turbed by!
US.C. §§ 1_-7 (1994)). ’I‘h_e Sherman Antitrust Act, passed on July 2, 1890, was the first transpon;z
great exercise of Congress’s Commerce Clause power 1o expand the scope of the federal in THORE!
government, 78 Covum
6 fd. (emphasis added). 1CY AT WA
7 166 U.S. 290 {1897). 11 991
8 Id at 312,
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t re- } ance the restraint’s inherent harm to competition.® Both views
on’s lacked meaningful analytical clarity. The Act could not be read
ress literally to ban every restraint of trade, but neither could it be read
ling to allow for selective enforcement on a rationale as amorphous as
em- 1 redeeming social value.
acts It was against this background that then Judge Taft, writing for’
hose a unanimous three judge panel of the Sixth Circuit, entered the
ffect | judicial debate with his opinion in Addyston. Judge Taft argued
ven- ‘ that congressional intent in passing the Sherman Antitrust Act was
who | to codify the existing common law against anti-competitive re-
s to | straints of trade. Taft posited that the common law principles of
nge- ‘ antitrust, which embraced the tenets of competitive free market
fpeu- | capitalism,'? provided workable distinctions for selectively striking
vsutt i down anti-competitive restraints of trade while upholding pro-com-
rged | petitive restraints of trade. Judge Taft’s opinion is a masterful dis-
t1- | sertation that reviews the common law cases dealing with restraints
¢ for : of trade, from which he extracted a principle of selection known as
ight | the ancillary restraints test. Under this demarcation, naked re-
egal Wi straints of trade, unclothed by a legitimate business purpose would
) | be struck down; restraints not primarily motivated to limit trade,
tion | but which were merely ancillary to legitimate business objectives
| . . . . ot )
ract, ! and practices, would survive antitrust scrutiny and be upheld under
Y, 1 | the Act.
with : Thirteen years later, in 1911, the Supreme Court granted cer-
prery . tiorari in the case of Standard Oil Co. of New Jersey v. United States,'! a
mnce case involving an association of oil companies led by John D. Rock-
free- efeller. In Standard Oil, the Court again undertook to articulate an
con- interpretation of section one of the Sherman Antitrust Act. By this
fes v. time, William Howard Taft had been elected President and had
ther appointed five of the sitting justices. Most importantly, Taft had
two appointed Edward White, the lead dissenter in Trans-Missouri, as
) or Chief Justice. In Standard Oil, Chief Justice White delivered the
"'OHE opinion for the Court. The Standard Oil opinion produced the
t o
for 9 Id. at 351.
not 10 S, e.g, Hals B, TnorELLI, THE FEDERAL ANTITRUST PoLicy (1955). Legislative his-
hal- tory supports the view that one major theme of the antuoust fegislation was a desire to
Improve the free market system in order to head off direct regulation or Marxist solutions.
Senator Sherman said in a speech proposing the bill: “[yJou must heed their [the voters’]
at 15 appeal or be ready for the socialist, the communist, and the nihilist. Society is now dis-
first turbed by forces never felt before. . . . These combinations already defy or control powerful
eral transportation corporations and reach State authorities.” 21 Cone. Rec. 2460 (1890), cited
,';" THORELL, supra, at 180; see Harlan M. Blake, Conglomerats Mergers and the Antitrust Laws,
3 CoLum. L. Rev. 558, 575-76 (1973); Roert H. BORK, THE ANTITRUST PARADOX: A POL-
‘CflAT War Wrrn ItseLr 50-89 (1978).
1 221 US. | (1911) (White, CJ.).
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“rule of reason™ test, which remains one of two dominant jurispru-
dential doctrines guiding antitrust law to this day.’® Under the rule
of reason, business practices challenged as restraints of trade in
violation of the antitrust laws are evaluated for their effects on com-
petition. Under the rule of reason, restraints whose pro-competi-
tive effects outweigh the anti-competitive effects would pass muster
under the law, but restraints whose anti-competitive effects out-
weigh the pro-competitive effects would be deemed to be in viola-
tion of the Sherman Antitrust Act.'®> While the rule of reason is a

12 The other being the per se rule. The per sz rule was born in United States v. Trenton
Potteries Co., 273 US. 892 {1927) (Stone, J.). In Trenton Potteries, the Court struck down a
price fixing arrangement by a cartel of corporations engaged in the manufacturing of virre-
ous pottery, having an aggregate of about 82% of the market share., The Court refused to
permit the jury to consider the reasonableness of the fixed prices finding that the practice
of price fixing itself to be inherently anti-competitive and without procompetitive effects.
After some deviation from the per se rule of Trenton Poiteries, the Court solidified the per s
approach in United States v. Socony-Vacuum O Co., 310 U.S. 150 (1940) (Douglas, J.) (af
firming Trenton Potteries’ per se analysis concerning price fixing regardless of market share).
In Nerthern Pac. Ry. Co. v. United States, 356 U.S. 1 (1958) (Black, J.), the Court affirmed
Socony-Vacuum's per se economic approach and observed that the per se rule was merely a
special case of the rule of reason: “[tlhere are certain agreements or practices which be-
cause of their pernicious effect on competition and lack of any redeeming virtue are con-
clusively presumed to be unreasonable and therefore illegal without elaborate inquiry as to
the precise harm they have caused or the business excuse for their use” Id. at 5. This
principle of per sz unreasonableness not only makes the type of restraints which are pro-
scribed by the Sherman Antitrust Act more certain to everyone concerned, but also avoids
the necessity for a complicated and prolonged economic investigation into the history of
the industry involved, as well as related industries, in an effort to determine whether a
particular restraint has been unreasonable. Finally, in recent years, the Court has made
explicit the close relationship between the per se rule and the rule of reason. Ses eg,
National Collegiate Athletic Ass'n. v. Board of Regents of the Univ. of Okla., 468 U.S. 85 (1984)
{Stevens, J.) {striking down an NCAA rule which limited television appearances by college
foothall powers). In NCAA, the Court stated that “there is often no bright line separating
per se from Rule of Reason analysis.” Id. ar 104 n.2§ (1984). Some commentators have
argued that the Supreme Court in the Jast several years hay been moving toward a “middle-
tier” or “quick look™ analysis, involving rule-ofreason analysis that does not necessarily re-
quire detailed market analysis or proof of actual anticompetitive effect, and per se rules that
require analysis of market conditions to justify a presumption of ansicompetitive effect.
See, 2.4, Lynn Pasahow, Erosion of The Per Se Rule: Trend in the Low of Horizontal Restraints, 2
AnTITRUST 22 (1987); Harvey J. Goldschmid, Hoerizontal Restraints in Antitrust: Current Treat-
ment and Future Needs, 75 Cal. L. Rev. 925 (1987). This “new analysis” has been expressed
maost explicitly in horizontal restraint cases, notably NCAA and Vogel v, American Soc’y of
Appraisers, 744 F.2d 598 (7th Cir. 1984); ser Healtheare, Inc, v. Healthsource, Inc., 986 F.2d
589, 594-95 (1st Cir. 1993). Bw se Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2
(1984), which emphasized that a concrete showing of market power, forcing the foreclo-
sure of a subsiansal volume of commerce, must be made before a tying arrangement is
condemned under a “per 52" analysis. In her concurring opinion, Justice O’Connor conr
mented that the majority’s required showing was tantamouni io a rule-ofreason analysis.
Jefferson Parish, 466 U.S. at 34,

1% Most scholars accept the proposition that antitrust laws either have or should be
treated as having the sole goal of consutner welfare or efficiency. Ses, £.g., PHILLIP AREEDA
& Downatn F. TURNER, 1 ANTITRUST LAw §§ 103-113 (1978); Borx, supra note 10, at 50-89;
Orvir B, Wititamson, MARKETS AND HIERARCHIES: ANALYSIS AND ANTITRUST IMPLICATIONS
{1975); RicHAarD A. PosNER, ANTITRUST Law: AN Economic PerseecTive (1976). But ser
Robert Pitofsky, The Political Content of Antitrust, 127 U. Pa. L. Rev. 1051 (1979); F.M.
Scherer, The Posnevian Harvest: Separating Wheat from Chaff, 86 Yare L.J. 974 (1977) (review-
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synthesis of Taft’s ancillary test and White’s redeeming social value
criteria, the rule of reason reflects far more of Taft’s early interpre-
ration than White’s. The ancillary test looks solely to the competi-
tive. benefit of the challenged business practice to validate a
restraint of trade. The rule of reason essentially limits-the universe
of socially redeeming characteristics for judicial scrutiny to an eval-
uation of pro-competitive economic effects.'* Under both tests,
the judiciary relinquishes the task of sustaining restraints on the
basis of redeeming social value to the legislature where it belongs.

Antitrust and constitutional law scholar Robert Bork called Ad-
dyston Pipe & Steel the best antitrust decision ever written.’”® The
author of Addyston Pipe & Steel was William Howard Taft, the only
man to serve as President of the United States (1909-1913) as well
as Chief Justice of the United States Supreme Court (1921-1930).
Although President Theodore Roosevelt’s administration initiated
a frontal assault against oil, railroad, steel, and other barons of in-
dustry, and captured the imagination of the public as a “trust
buster,” Taft’s contribution to antitrust law was at least as great as
Roosevelt’s. ‘ _

Art as a Medium of Expression for Legal Jurisprudence. Naked Re-
straints of Trade may be criticized in the way that all art is criticized,.
but the antitrust themes are conveyed in ways that words cannot
express.!® The painting captures the origins of the rule of reason

ing PosNER, supra) for a discussion of the political goals of antitrust, namely the diffusion
and decentralization of power as an end itself. As Senator Sherman said in the principal
speech supportng the bill: “[i]f we will not endure a king as a political power we should
not endure a king over the production, transportation, and sale of any of the necessaries of
life. If we would not submit to an emperor we should not submit 1o an autocrat of wade,
with power to prevent competition and to fix the price of any commodity.” 21 Cone. Rec.
2457 (1890) quoted in Scherer, supra, at 980.

14 See, £.g., Nomination of Stephen G. Breyer to be an Associate Justice of the Supreme Court of the
Untted States before the United States Senate Comm. on the Judiciary, 103d Cong,, 2d Sess. (1994).
Senate Judicial Committee Chairman Joseph Biden {D-Del.) pronounced the senate con-
firmation hearings considering the fitness of Judge Breyer to be an evaluadon of the law
and economics approach as much as it would.be a hearing on Judge Breyer, During
Breyer's Senate confirmation hearing, while fielding questions from Senator Metzenbaum
(D-Ohio), Breyer explained that the role of the courts when reviewing a restraint of trade
is limited to weighing the pros and cons of its economic effects. He suggested it was for
Congress to carve out exceptions to the law on the basis of redeeming social values, Id.
. 1% BoRk, supra note 13, at 26-30. Addyston Pipe ¢ Steel has received 96 favorable cita-
tons in reported appellate antitrust case law under a LEXIS/NEXIS search conducted
January 1996.

16 Perhaps the best indication of the antitrust jurisprudential learning captured by the
:;'Hltlw)ology of the painting is to refer back to my course objective as set out in my antitrust

abus:

To develop an understanding: of the.role of the marketplace in maximizing
consumer welfare from commerce. The purpose of classroom discussion in
-this course is to engage in a disciplined inquiry into how challenged economic
arrangements and court solutions actually serve or impair competition. The
fundamental goal of antitrust law is to promote competition in the marketplace
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lodged in the ancillary restraint test as well as the goal of antitrust pt
law, which is to promote competition in the market place. The use as:
of athletic figures to symbolize fair competition coincides with the Vi
increasing interest in applying antitrust law to professional sports. D
The rule of reason 'materializes in the background as a rule -of in- wa
tefpretation, which strikes down only those restraints of trade pa{
whose anti-competitive’ effects outweigh their pro-competitive ef- shi
fects. The use of naked women as naked restraints—unclothed by dél
legitimate business reasons—shows the intellectual debt that the ari
rule of reason owes to Taft’s formulation. The limited role of the ex.
judicial branch is reflected by Judge Taft, who represents himself as tec
well as the federal courts; Taft acts in conformity with the law, sym- Th
bolized by the law book that he holds in his hand. Art not only m¢
captures the interest of students, who by their third year are chaf- :
ing at the case method, but also brings new interest into the field. im
Cardozo Arts & Entertainment Law Journal: My reasons for sub- on
mitting this artwork to the Cardozé Arts & Entertainment Low Journal the
are no less varied than any other set of reasons which motivate one tra
to exchange ideas in public fora. First, I want to showcase my stu- e
dent and her pioneering work. Second, I want to encourage stu- ho!
dents of law and students of art to think expansively about the rea
possibilities of the study of law and art.'” The art history of law is i:;:‘

for goods and services. The economic rationale for relying on competition is
. that com

qu¢
tition maximizes consumer welfare in the allocation of precious re-
sources (ie, allocative efficiency). The political rationale is that competition

COTI
pre
prevents concentration of economic power and its abuses. The social rationale not
is that competition prormotes the virmes of character upon which our species ‘
depends for its betterment, indeed survival. Somewhat surprisingly, the pres- sol
ent day influence of economic analysis in antitrust law is rather late in coming. |
Thus as a matter of historical development, we will spend a good deal of time —
on the social and political underpinnings that shaped anticrust law. However, the ¢
our primary engine of analysis will be economics. The suatutes stndied in this 1s ap
course are; The Sherman Antirrust Act § 1 (combinations in restraint of trade); expl
and § 2 (monopolies} [15 US.CA. §§ 1-11, generally]; the Clayion Act §2 with,
(price discrimination) as amended by the Robinson-Patman Act of 1936; § 8 of h
(tying and exclusive dealing contracts); § 7 (stock acquisiﬁom) as amended by Hom,
the Celler-Kefauver Act of 1950; § 8 (intertocking directorates) [15 US.C.A. gxa&r
§§12-27, generatly]; the Federalt Trade Commission Act §5 (unfair e
competition}. or s
17 For the past decade the University of Cincinnati College of Law has hosted an annual Cuar
art exhibit feawring the works of local, national, and international artsts, Artists with es of Ed
' tablished reputations and artists struggling to establish a repuraton have shown their With'
works side-by-side at the Coilege. ‘A new exhibit which greets students each fall semester Law?
transforms the interior brick walls of the buitding into mesaics of color, form, texture, and of "i:i
meaning. Over the years the shows have inciuded works on topics related to law, ethics,: the &
human righis, environmental issues, and other thoughi provoking themes, as well as pieces trine’
that are light or pure whimsy: While the tenor of the various exhibits has never been racy, singlé
a number of pieces have proven contraversial. jurisg
Unlike visiting an art gallery where one can leave at will, students must learn to {fue pion

with the art show at the College for an entire academic year. The positive side of having
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ractically nonexistent.'® While churches and museums house an
assortment of originals and reproductions such as Leonardo da
vinci's The Last Supper or Emanuel Leutze’s Washington Crossing the
Delaware, expressive of religious and political themes, students
walking law school halls make do with portraits of important judges
ast. As law is the medium in which society regulates itself, there
should be more to the intersection of law and art than a society of
dead jurists. Law itself is an art form. The intersection of law and
art can do more than chronicle legal history; it can be used to
examine the present and shape the future. Finally, in a fast paced,
technology driven world, art remains as timeless as it is beautiful.
The visual arts reflect society, as does the law, providing another
medium to study ourselves and to experience our legal system.
The phenomenology of art is exhilarating. Language is often
imprecise because words lose their connectivity to concepts of their
origin. For example, the Court initially interpreted section one of
the Sherman Antitrust Act as literally banning all restraints on
trade. Later, the Court imposed an interpreted gloss, which lim-
ited the ban to restraints which were anti-competitive, while up-
holding restraints which were clothed in legitimate business
reasons and whose pro-competitive effects outweighed their anti-
competitive effects, if any. Subsequent decisions have applied this
test with varying degrees of economic understanding and fre-
quently less success. The painting, Naked Restrainis of Trade, is a
constant reminder that the Sherman Antitrust Act was designed to
promote free market competiticn, even if the antitrust players do
not always agree on what activity is competitive on balance and how
solutions can be structured to ensure a working market as free of

the artwork for an extended stay is that the show can be studied over a period of time, As
is appropriate in an institute of higher learning, much of the work is selected because it
explores social issues of our times. Some of the art is so powerful that it is difficult to live
with on a daily basis. One show, entitled Homelessness in America, brought paintings of faces
of homeless people to the school; artists went to homeless shelters for their models. The
Homeless pieces were provocative enough that several requests were made to relocate works
to areas of less prominence. Similar requests were made concerning pieces that depicted
bride burning in India, tire burnings in South Africa, and police brutality in Los Angeles.

18 Legal art, defined broadly to include portrayals of events related to law with political
or sacial significance, is exemplified by the Norman Rockwell painting of the National
Guard officer escorting a young, black girl to a desegregated school under Broum v. Board
of Ed of Topeka, 347 U.S. 483 (1954). Ses, e.g., Norman Rockwell, The Problem We All Live
With (1963), published in Look Mag., Jan. 4, 1964, at cover, reproduced in MORK1s COHEN,
Law: THE ART oF JusTicE 109 (1992). There are numerous examples of symbols expressive
of legal principles, such as the Roman Goddess Justitia. However, legal art as defined in
the stricter sense intended here refers to the use of art as allegory to express a legal doc-
rne or jurisprudence. After an extensive library search, I was not able to come up with a
Single example of canvas art using the art medium as allegory to express legal doctrines or

J‘-}I'isprudence. The dearth of prior examples is what makes Naked Restrainis of Trade a
Pioneering work.
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regulation as is possible. The meaning of the words must change

to accommodate a changing society and our changing understand.

ing of ourselves. In visual art, we have a medium where ideas viv.

idly touch reality and expand the contours of its meaning. The \
canvas at once captures legal relationships in society, but allows for

change as society and the sensitivity to problems in society change, ' |
It is my hope that the pages of a law journal may one day serve as

the vehicle for a symposium on the medium of art to express juris-
prudential themes and the appropriate place of art in the legal

i
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curriculum for artists who love the law and for lawyers who love the ay
arts. té
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