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$450 million — a rate of 1.5% - over the past twenty years.® Other
musical acts, such as U2, have made similar arrangements, as have
entertainment entites, such as the Elvis Presley estate and CKX
Inc., the entertainment company that owns a portion of
“American Idol.”™

By establishing holding companies to take advantages of the
tax shelters available in the Netherlands, these entertainers have
mimicked the practices of major multinational corporations, such
as Coca-Cola, Nike, and Ikea.” Two incentives that parties
considering the Netherlands as a tax shelter find appealing are the
Dutch Finance Ministry’s willingness to issue advance rulings that
approve tax shelters and the speed with which such rulings are
executed.”

Currently, there are almost 20,000 “mailbox companies,” in
the Netherlands.”®? The term “mailbox company” refers (o
corporaic shells established by foreign individuals and other
entities to avoid taxation on royalties, dividends, and interest
payments.” Stichting Onderzoek Multinationale Corporations
(SOMO), the Center for Research on Multinational Corporations,
estimates that 1,165 companies worldwide use Dutch tax shelters
to reduce or eliminate (AX€S stemming from royalties and
patents.” In addition, SOMO has voiced concern that the
number of “mailbox companies” in the Netherlands will continue
to increase in the future.”

VI. CONCLUSION

As the above discussion demonstrates, the United States tax
implications for non-resident musical acts that generate income in
the United States can be multifaceted. This note, however, does
not aim to provide a comprehensive list of tax issues that may be
applicable non-resident musicians. The circumstances of
individual non-resident musical acts may differ, but those with
dreams of “conquering” the United States, like many of their
predecessors, should familiarize themselves with the consequences
of generating income in the United States to avoid unexpected tax
obligations.
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INTRODUCTION
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on trial for the murder of his ex-wife, Nicole Brown Simpsor, and
her friend, Ronald Goldman, he received more media attention
then than he had received during his entire illustrious football
career.? In 2006, the infamous star of one of the most-watched

murder trials of the century once again made headlines when he

announced his plans to release 2 book tted If [ Did It, This Is How

It Happened.® The book was to describe “hypothetically” how the
murders of Nicole Brown Simpson and Ronald Goldman were
committed.* O] Simpson’s publisher, Judith Regan, touted the
book as his confession.” Though 2 subsequent deluge of public
disapproval led to the cancellation of the book’s release,’ and
though the Goldman family was subsequently assigned the rights
in the book,” OJ. Simpson had allegedly already received an
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there seemed to be litdle reason why this property, just like any
other, should not be reachable by one’s creditors.”® Goldman,
relying on this line of legislation, case law, and commentary,
argued that Simpson held a very valuable piece of property that
could— and should— be used to satisfy his debt.”’

On October 31, 2006, Superior Court Judge Linda K.
Lefkowitz denied the motion to transfer Simpson’s right of
publicity, relying on a 27-year-old California Supreme Court
decision that had arguably since been overruled by legislation, as
well as common business practices.” Judge Lefkowitz’s decision,
which she acknowledged would “undoubtedly be subject to
perceptions of equity that appeal to the contrary outcome,”” was a
seeming backlash to a national trend towards celebrity
commodification.® Though she could have denied the motion on
narrower grounds, Judge Lefkowitz made a sweeping decision that
ties the right of publicity back to its roots in the dignitary right of
privacy.”

Judge Lefkowitz’s decision is actually in line with what courts
had already been doing: regardless of whether they called what
they were protecting the “right of publicity,” the “right of privacy,”
or something entirely different, courts have been recognizing and

rotecting not one but two important and coexisting interests
held by celebrities: a proprietary right to the fruits of their labor,
and a dignitary right to control the association of their image with
commercial ventures.”? However, what Judge Lefkowitz failed to
realize, and what this Note argues, is that these two interests may
be, and— for the sake of both equity and order— should be,

proved inadequate as a basis for protecting farmous persons from misuses of their names
or likenesses”).

16 Most notably, Melissa Jacoby and Diane Zimmerman. See Melissa B. Jacoby & Dian¢
Leenheer Zimmerman, Foreclosing on Fame: Exploring the Uncharted Boundaries of the Right of
Publicity, 77 N.Y.U. L. REV. 1322 {2002).

17 Motion for Transfer and Assignment of Right of Publicity, supranote 13.

18 Goldman v. Simpson, No. $C086340 (Cal. Super. Gt W. L.A. Cry. Oct. 31, 2006
(relying on Lugosi v. Universal Pictures, 603 P.2d 495, 42728 (1979)).

19 [d at12.

20 Such as Muhammad Ali's securitization and sale of 80% of his right of publicity. Set
CKX Partners with Muhammad Ali, THE OFFICIAL MUHAMMAD ALI WEBSITE, Apr. 11, 2006
http:/ /www.ali.com/news/default.asp?news[d=l5.

21 ], THOMAS MCCARTHY, 1 RIGHTS OF PUBLICITY AND PRIVACY § 1:7 (2d ed. 2005) (‘the
right to control the commercial use of one's identity first historically developed within (P¢
domain of ‘privacy’ law, focusing upon the indignity and mental trauma incurred whe?
one's identity was widely disseminated in an unpermitted commercial use”); Weiler, suprd
note 15 (*The right of publicity originated as part of the right to privacy, the right ‘o
let alone’). .

22 See id. § 4:21 ("Given a proper set of provable [acts, there is no inconsistency 1
joining together in one lawsuit claims for both invasion of privacy {injury to dignity anf
feelings) and infringement of the right of publicity (injury to the commercial vaue 9
human identity). While both claims flow from defendant's unpermitted commercial U5¢
they measure different types of injury, one to ‘person,’ the other to ‘property’”).
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severed into two separate rights: an inalienable personal right
unreachable by a civil court, and a transferrable property ri hE
that may be attached to satisfy a money judgment. By doinggso
Judge Lefkovyitz could have provided Goldman with some relief,
while protecting every dignitary right to which Simpson remaineci
entitled.

In this Note, I argue for the recognition of two separate
rights: an _aSS{gnable proprietary right to publicity profits and a
peljs?nal dignitary right to publicity control. I contend that such a
division is both conceptually sound and would best balance the
rights and interests of the celebrity and the celebrity’s creditors

Secti.o.n | of this Note provides an overview of the evolutior.l of
the publicity right as a quasi-property right. It examines its
development both in the courtrooms and in the academic arena
and .dlemonstrates that, from its inception, the label “right of
pul:?hcuyj’ has been applied to describe two different rightsg each
having da‘fferent characteristics and protecting different inter’ests
Secuop II discusses the Goldman v. Simpson® right of ublici.
case. This section will describe and summarize thl; caseE}s,
procedural history, the relevant California law,” Goldman’
arguglen.t, anlclllthe court’s holding and reasoning,. ’ i

ection an_alyzes the Goldman v. Simpson® decision, argui
;hgt{]ud;gle Letkowitz was correct in viewing}:he right of pll,blggltl;r;%
thatgS }tl ; at pro-tected l:toth proprietary and dignitary interests, but
ot S t:«varsr }rlr-nstakc‘en in using this as a reason to deny Goldman
Seg’ara[: .th is section furthFr argues that it is entirely possible to
ol eh proprietary right to publicity profits from the
Biving. the g lt btc_) ?ontrol' commercial uses of one’s publicity,
e celebrity’s c‘redltors relief by assigning the former to

» while still protecting a celebrity’s rights in the latter. 7

LA
PICTURE 1S WORTH A THOUSAND DOLLARS: THE CONVOLUTED
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control t[;l icity is t.he inherent right of every human being to
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states recognize the right, and consider it to be in the nature of
property.’ : This is where things become vaguc: though the right
is recognized throughout most of the U.S., few courts have actually
analyzed what the right actually encompasses, what the fact that it
s “in the nature of property” means, and how it interacts with the
possessor’s dignitary rights, most notably, the right of privacy.” ].
Thomas McCarthy, author of an authoritative treatise on the right
of publicity, was so frustrated by the difficulties inherent in trying
to fit the right's protectdons into one of the traditional “privacy”
and “property” pigeonholes that he suggested that “a ‘legal czar’
should have decreed a new label altogether.” Treatises such as
McCarthy’s should be consulted for a true understanding of the
right’s convoluted past, the policy reasons behind it, and the
current state of national law.” Nevertheless, a short overview is
appropriate to understand how the same right could be protected
by courts and legislatures throughout the country for fifty years,
without any kind of consensus about what the right really protects.

A. Warren and Brandeis’s Right of Privacy: A Personal Right of Publicity

Courts and scholars first recognized a right to control one’s
publicity when they adopted the right to privacy advocated by
Justices Samuel D. Warren and Louis D. Brandeis in their
influential 1890 article.” Specifically, they advocated the right to
be free from the indignity and mental damage caused by wide
dissemination of one’s identity for profit.”? Georgia became the
first state to incorporate the right into its common law in 1905, in
the case of Pavesich v. New England Life Insurance Co.®* The cas¢
involved a man whose picture, accompanied by a fictional
testimonial, was used in an advertisement for a life insurance
company.* The man claimed that the advertisement made him
the butt of his friend’s jokes.® The court declared that it
recognized a right to privacy and “that the publication of one’s

e

identity and persona and recover in court damages and the commercial value of an
unpermitted taking.”).

27 Id. § 6:3 (“[Alt the time of this writing, under either statute or common law, the
right of publicity is recognized as the law of twenty-eight states. . . . In only two states hasd
court expressly rejected the concept and held that a common law right of publicity does
not exist in that state.”).
25 See 1 MCCARTHY § 1:7 (stating that “many judges and lawyers today are perplexed as
to exactly what the ‘right of publicity’ is and how it is different from ‘privacy').
2 Jd. § 1.6
30 See id.
( 8310588 Samuel D. Warren & Louis D. Brandeis, The Right to Privacy, 4 HARV. L. REV.
1890).

32 Jd. See | MCCARTHY, supra note 21, § 1:7; Weiler, supra note 15,at 227.

33 50 S.E. 68 (Ga. 1905).

84 Seeid. at B1.

35 See id.
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picture without his consent by another i
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o MC,58 STAN. L. REV. 1161, 1171 (2006).
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 See1 McCarruy supraniote 21, § 1.7, Dogan & Lemley, supra note 39, at 1171
Cf. Pavesich v. New EII:OLELQ_L § 1:7; Dogan & Lemley, supra note 39, at 1171.
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their right of publicity to others;
was considered inalienable.””  As
celebrity endorsements became a popular trend in the 1930s and
1940s, courts increasingly faced the need to either protect or
delegitimize an increasingly common social reality that treated

publicity as a transferrable, marketable asset.*

B. Haelan: First Judicial Recognition of an Assignable Right

In the landmark case, Haelan Laboratories, Inc. v. Topps
Chewing Gum, Inc., the Second Circuit coined the term “right of
publicity” and became the first courtin the country to declare that
a person’s publicity was a negotiable commodity, alienable by

assignment oOr license.® Haelan Laboratories, Inc., a baseball

trading card manufacturer, made an exclusive contract with a

number of professional baseball players to us€ the players’
photographs on its cards.® When Topps Chewing Gum, Inc, 2
rival baseball card manufacturer, started using those same players’
images on its own cards, Haelan sued the rival company.” In
response, Topps laimed that, since the right 1o publicity was part
of the right to privacy, it was an inalienable personal right, which
the players could not transfer in the first place; they could, at

most, contract to waive their right to sue for invasion of privacy.52

The Second Circuit rejected Topps's reasoning and held that
te from and

the right to publicity existed as a right separa
independent of the traditional right of privacy.” Jjudge Frank,
writing for the majority, reasoned that
in addition to and independent of {a] right of privacy . . . 2
man has a right in the publicity value of his photograph, i.€.,
the right to grant the exclusive privilege of publishing his
picture, and that such a grant may validly be made ‘in gross,’
i.e., without an accompanying transfer of a business or of
anything else.”
Judge Frank’s approach was decidedly equitable: he
recognized the functiona! need for such 2 right, since “many
rominent persons[,] .. far from having their feelings bruised
through public exposure of their likenesses, would feel sorely

celebrities could assign or license
as a personal right, such a right
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A i
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% Id. Though

from the Celebg. » arguably,, by declaring that the right is both i

= according to Lh:t)’ asa person, Judge Frank isin fact dgeclarin it pecuniary and separate

: In its wilgtek: commonly-used definition of prcopertY'g ? property right—at least
. St sense, prope includ .

descripti property includes all a person's legal ri

obsolel:em;' ﬁl::nan s property is all that is his in law. ”[ghisr:lgsgtsé (;lfowha'teve‘r

books, . ., In apgesem day, though it is common enoughg i;'l tl:veyelg -

person's rights bufgtr)]rlldhqnd narrower sense, property includes nf)toal]e;

The former constitut. }3" is proprietary as opposed to his personal righ

status or personal g e d}s_ estate or property, while the latter constituig hL‘S‘.

and the debts due tGlllhgtlon. In this sense a man's land, chattels shg N

Teputation, . In p ’:1_11 are his property; but not his life or liber or

includes not euén'af[ a third application, which is thot adopted [here], ;hetym?;;

in e Th o tyffwmry_ngms, but only those which are both proprietary and

Proprietary rights in property is the law of proprietary rights in rem, the la

According to this 1{) ;”Sg?zﬁ’;_ bﬁﬁg ltillstmguished from it as the law aj obligat;;zzf

or copyright, is rechold or leasehold estate in land, or :

Finally, | property; but a debt or the benefit of » Or 4 patent

¥ r:orpoyrc::;l ;;?gp::gow‘:il tu‘?*e of the term, it includesarf(?t?ltir:gar:?;;g t[ha )

7 i — that 1s to sz i . n

Bracs | ECt OF that object itself. 0 say, the right of ownership in a material

— S law
DICTIO
. nder URISPRUDENCE 45 NARY (property ) .
dison’s name to promote a product & omissigr NCE 42324 (Glanville L. i o 12()()[?14)ed (qlléai%l)g JO aLoND
i - (emphasis added)’

{restraining a company from using Thomas E
this theory)-

17 Weiler, supranote 15, at 229.

48 Id.

49 902 F.2d 866, 868 (2d Cir. 1953) (“This right might be called a ‘right

50 See id. at 867.

51 Sez id.

52 See id.

53 Seeid. at 868,

54 Id.

of publicity-'”)'

f;;“ifiin the original)
: see 1
58 S&Wesr_falallssz Westfall & Landau, supra note 42, at 78-79
5 . ot 76_816211;dau, supl\r/ﬁ note 42, at 78, ’ .
ing that & put - e, e.g, Miller v. Comm'r, 299 F.2d 70 i
x 1{1‘ ;Et;?mpargfl,l dliﬁlgo?ggs Eiltcense, given by a famous bandﬁ}:zggrz'jd(gi?v LCer. 1962')
he ! illr court, noed s }s] utcgtransfer of a capital asset for incom T0ses).
e lacc . 1 order Lha _aelan carefully avoided t ing i orop taxplle‘POSCS)-
?Ss'ﬁcat:on.” Id :1(: 73V0|d unintended cons};CIuences ‘gll;l;lgglg it Tolion o et
¥ . 0o g Mmend : v might follow from such
i sa Jacoby and Diane Zimmerman suggest that, in m . t
, in mos
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However, the academic community, while also quick to adopt the
new right, was clearly il] at ease with the right's amorphous status
and attempted to categorize the right more precisely.” The result
was a scholarly battleground, where those who favored the
property label clearly outnumbered— if not outmatched—those
on the side of preserving the privacy tag.®
In an influential 1954 article, Melville Nimmer insisted that
the Lockean labor-desert justification for property rights, or the
view commonly accepted in Anglo-American society that one
should have a property right to the fruits of one’s labor, mandated
viewing the right of publicity as a property right, with all its
inherent traits.” Other influential commentators were quick to
follow in Nimmer’s footsteps.® Thus, while courts remained wary
of imbuing the right of publicity with more property-based
characteristics, commentators were making a powerful push
towards acceptance of the right of publicity as an independent
and completely intangible property right.*
On the other hand, in an article published in 1964, Edward J.
Bloustein wrote that
[n]o man wants to be “used” by another against his will, and it
s for this reason that commercial use of a personal photograph
is obnoxious. Use of a photograph for trade purposes turns a
man into a commodity and makes him serve the economic
needs and interest of others. Ina community at all sensitive to
the commercialization of human values, it is degrading to thus
make a man part of commerce against his will. . ..

Thus, there is really no “right to publicity”; there is only a right,
under some circumstances, to command a commercial price for

abandoning privacy.®

states, the lack of a specific label is simply the result of sparse case law, stating that “[t]he
majority of states simply never have had occasion to address the distinction between
publicity and privacy rights.” Jacoby & Zimmerman, supranote 16, at 1335.

60 See Westfall & Landau, supra note 42, ac 80.

61 Id.
62 Melville B. Nimmer, The Right of Publicity, 19 LAW & CONTEMP. PrOBS. 203, 216

(1954). See also Westfall & Landau, supra note 42, at 82; Weiler, supra note 15, at 241.
63 Harold Gordon, for instance, advocated attaching a property tag to the right as 2
necessary means of “furnishing a firm basis for distinguishing between claims which have
a solid pecuniary worth and those involving injured feelings.” Harold R. Gordon, Right of
erty in Name, Likeness, Personality and History, 55 Nw. U. L. REV. 553, 607 (1960).

54 Westfall & Landau, supra note 42, at 83.

65 Edward ]. Bloustein, Privacy as an Aspect of Human Dignity: An Answer {0 Dean Prosser,
39 N.Y.U. L. REV. 962, 988-89 (1964).
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D. Prosser and the Second Restatement of Toris: A Proprietary “Invasion of
Privacy”
- zloi?dﬁgézﬁr(t)ljie; vtvrotf ;}11 highly influential law review article
ate of the privacy/property debate. P
) e pri . Pro
d1ssecte.d Wgrren 'and B.randels’s right of privacy into four dist;s'lill:
%gigones. intrusion, disclosure, false light, and appropriation.®
i s the first three were described as dignitary rights Prosser
Zf;:ndaﬂ?t zlhe fourth category, “[a]ppropriation, ’for the
e Lsh :t varll};la:gethof the plaintiff's name or likeness,” was
uniike the other three privacy invasions, i ic
“ : k] H ‘ 5 t
a “proprietary commercial interest.*’ B)eicausé a progglzzlt::d
;Et;:lif;t ul;as qulvedl,)lProsser concluded that the right of publicig
e assigna
hould gnable and, therefore, Haelan was correctly
mnPros;e;1 also_ recognized that, similarly to the other three
51 terg:to t ell?nvacy_w?t, appropriation could violate a dignitary
ntere as \t:ve I; a plzlunt.lff could bring a cause of action allegin
damaloer; ;) both dignitary and proprietary rights and collecgt
dam gb for emoﬂon_al distress as well as for loss of profits.®
/ 1t e .ellewng the right should be given more “property-lik;i”
grgssztlons tlzlan the other three prongs of the cause of action
r agreed with Judge Frank’s decision i i ,
‘ to avoid labeling it
property right and to empl i 1 b in
etmmining it seope. ploy a policy-centric approach in
Nevertheless, Prosser’s ad
. . ‘ , Pre vocacy of a proprietary, assi
legélstén O‘HLE s publicity effectively ended the privac;y x’fs prgo!;)aet:“lt;
, with property emerging the wi .
Roire, with proper g ctor. When the Second
s adopted Prosser’s tort of iati
well as his placement of th rons of e general
. ' e tort as the fourth
tort of invasion of privacy, it noted that prong of the generat
gzllii);ui}; nt}[:le }C)l?otecl;ion of [a plaintiff’s] personal feelings
. istress is an important factor leadi
recognition of the rule, the righ it is in the nowirs of
- , ght created by it is in th
property right, for the exercise of which an Zxclusive lictfg::rzj;fyz

. . H .ll : ] ] l‘
] t

:: ‘Iﬁill;i?néglg Pr;)ssexi,s H&Ja&)‘, 48 CAL. L. REv, 383 (1960}
L . See also Weiler, supra note 15 ]
invoie 3 : ‘ , at 227-228, Th i
A pult;sl‘i Czlxire t1l§1tru.vilon upon seclusion, public disclosure of emba?r:st:}ﬁr et oy
) ty that places the plaintiff in a false light in the public Id § private facts
ol Prosser, supra note 66, at 40607, P e e
Id. at 406,

 Westfall & Landau, supra note 42, at 81.

1 RESIAIELIEN’I‘ (SECOND OF TORTS 6520 19;; tcnlp]laSIS added . It is worth
) §
(
lﬂtl.llg that. William Prosser was Clllef chorter fOI [he %econd Resmtelne]l)t. SM NNCStfa]l

&
Landau, supra note 42, at 81; 1 MCCARTHY, supra note 21, § 1:24
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E. Aftermath: A Property-Based Right of Publicity

Living in a world that was exposed daily to such household
names as “Elvis” and “Marilyn Monroe” and was growing very
aware of the commodification potential of the celebrity, Edward
Bloustein’s fear that celebrities were turning from people into
products was understandable.” At the same time, it was probably
also viewed as academic and out of touch with economic realities.
More importantly, Bloustein just didn’t have the “star power” that
Prosser did.” As a result, Bloustein’s concerns were left by the
wayside, and the prevailing view was the one advocated by
Prosser.™

Prosser’s approach centered on replacing the traditional
right of privacy that celebrities were deemed to have waived with
new legal protection for the publicity they gained in its stead.”
He viewed their intérests as being adequately protected by
recognition of the new tort that he labeled “appropriation,” which
encompassed both the proprietary and the dignitary interests they
required.”

What Prosser failed to acknowledge was that a label that
encompassed both personal rights and property rights could
generate a potential conflict. The rights inherent in an assignable
property right may be asserted by someone other than their
original owner, and, at times against their original owner.
Personal rights, in contrast, cannot be assigned— nor reached by a
celebrity’s creditors.”  Thus, Prosser inadvertently formed a
snowball that began rolling with the Second Restatement and
finally crashed in Goldman v. Simpson,™ where his joining of

72 See Part [1IC.

73 Ser Westfall & Landau, supra note 49, at n.43 (surmising that if Bloustein “had heen
a more prominent commentator than Prosser, the propertyization of publicity rights
might not have occurred”).

74 See Jonathan Kahn, Bringing Dignity Back To Light: Publicity Rights And The Eclipse Of
The Tort Of Appropriation Of Identity, 15 CARDOZO ARTS & ENT. L.]. 213, 270-71 (1999). 225
226.

75 Referring to Judge Frank’s decision to recognize a proprietary right that a celebrity
could capitalize upon by selling licenses, Prosser stated that, while it "ha[d] not yet been
followed, it would seem clearly to be justified.” Prosser, supra note 66, at 407,

76 See id. at 406 (stating that appropriation was an invasion of the right that the Haelan
court sought to protect).

71 Se¢ 6 AM. JUR. 2D Attachment & Garnishment § 119 (2007) ("It is generally held that
personal rights and privileges not constituting property are not attachable, for the reason
that only property, and generally only leviable - property, is liable to attachment or
garnishment.”}. See, &g, In re Fleming's Estate, 66 A. 874 (Pa. 1907) (holding that a
husband’s statutory right to take under his wife's will was a purely personal right that
could not be reached by creditors); Cleveland Nat'l Bank v. Morrow, 42 S.W. 200 (Tenn.
1897) (holding that the right to appoint a pupil to a college to which the defendant
donated money before becoming insolvent was a personal right that could not be reached
by creditors).

78 Goldman v. Simpson, No. SC036340 (Cal. Super. Co W, LA, Cty. Oct. 31, 2006).

Y
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personal and property rights under one 1 i
. abel, in an att
1I\J/Irotf:cth both, }:ns]tead forced the court to choose one orathzntl)lzltletl?
fost chose the latter.” Over the decades that fi -
1at followed H
more than one half of the states, either through their couftila:;

through their legislat
publigty.“" gislatures, had adopted a property-based right of

I1. SEEKING SIMPSON’S RIGHT OF PUBLICITY

A. Background— The 0./, Trials

The civil award against O.]. §i
o ! .J. Simpson-was, from its incepti
::?Vflllnitlﬂy fo;l}ecltec]; to Simpson’s right of publicity. In thipllgél';
1ct, Nicole Brown’s and Ronald Goldman’s famili
. 3 am 1
m%f'thel: award.efi $8.5 million in compensatory damages1 ;stwgg
mi 1]?n In punitive damages.” The punitive damages award was
lr':zltcogc[il iz);.?sufmaur;]g the income that Simpson could earn for the
ife from his name and likeness.®2 O
affirmed the award, notin i . R e court
- , g that Simpson had $4.1 milli i
fﬁgfbﬂi pr.insnon funds that were not reachable,® andn:;lell?enfo:*z
e large iti \anci
Simpson. ge punttive award would not financially destroy
Nine years later, in his motion i i
N ) to assign Simpson’s ri
{)hualillctilty, Goldrélan asserted that he was still Waitingpto c;llrelgth ;noj
¢ award and the interest owed 1
ballooned to over $38 million.® o leadin yogether
. on.® In the vears leadi
legal action that lies at the h s N DS S peard
. : eart of this Note, Simpson a :
In a number of public events, signing various sporfs mempoprf;ll)l;ﬁi

7 2 MCCARTHY § 10:7 (“Th i
'pr(;(?(gty’ Py {*The courts have uniformly held that the right of publicity is a
ogan & Lemley, suprrg note 39, at 1174; see also Westfall & Landau supra note 42, at

83- T OIlICa“y NeW ork g & g [l
) > Y 15 110 1011 cr one of llloqe St,ates‘ In 1984 New York 3 lllgllest
court rf.‘|€cted the dec15!0n in Haelan and lle[d th

Fight buo 5o sathér part o e oo Id that the right of publicity is not a se
f assignabl i § k Civi
Rights Law. SeeStephano v. News Grgup Pflf;i’gr{lst AL 0 e o e York Civi

e 1 i Inc., 474 N.E.2d 580, 5
ufo v. Simpson, 103 Cal. Rptr. 2d 492, 523 (Cal. Ct. App. 20(’11)8.4 SI!I?egzgl-airltiﬂ"s

presented ex i
presente bm}!)jez:l ;t;sgltlig?el;ycggﬂla g{sartll(] Roesller, chairman and chief executive officer of a
! at utilize the n i "
i e g : ame or likeness of t
the ys to exploit them,” and prot i isz iati
gs:‘sonahty s name and likeness. Id. at 523. Baselt)i one;tﬁs ?Ez:lmt oLt poyemtial vabac o
ographs, merchandise or memorabilia,
and personal property,
gllhon a
o . . .
narfi]eer sdbpﬂness would pay in present dollars for the
and likeness for the rest of Simpson's life.” /d

he personality,

ysis of the potental value of

o Memorabilia en’dors_ernents, media, books and tapes, movies
SRSy SR e N led that Simpson could expect to eamn $2 o $?;
on was a reasonable amount that a reasonable person in

exclusive right to use Simpson’s
82 Jd at 529
8 Id. at 529.

84 Rufo v. Simpson, 103 Cal. Rptr. &
o pfo ) - Rptr. 2d 492, 529 (Cal. Ct. App. 2001).
otion for Transfer and Assignment of Right of Publicii)gz, supra) note 13, at 4
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% He also
that were subsequently sold for hundrfds_ of (3011;112.6 herlayed
red in a shortlived reality show, ]ulced-, wl c paye
Pk suspecting victims, sometmes using items S oy
D e L::slsoc?ated with Nicole Brown Simpson amd11 (;rcxl
oo dones’s murder as props.” Since 9001, Simpson has al o¥he
e H:;:nty hours of candid footage of him to be takertl.of The
(};‘;zlc-ilslcer of the footage released af three lqul-mutg sgﬁigs e
j j ivi r four miliion ac! ;.
Wquucigeﬁj.Cr?lrgii;flc:::;nf%e(gewas allegedly in negotiations w1t}8;
the' s t'dio-on—demandl services to distribute the go?ltager.lo
Smpso nVl ublicly claimed that he had not received, an h athese
tntents pof receiving, any compensation for any 0_th hese
mteml?n s and uses of his publicity.” Finally, it appears tha he
appeamnc?for Simpson’s cancelled book agreement w:el
a}l;lvanC:Collins which Goldman claimed was worth apprbo:ﬁ:]rlr;z:l ir)i
$1ar1$1€i:lli0n, wz:s allegedly paid to a §he11 CO,mPa;Y e;ti e e
Florida expressly in order to avoid Simpson’s juagin
91 .

1ﬂeachl;'redeﬁc Goldman’s motion 1O attach and asgliirll Sgl.{;
Si n’s right of publicity asked the court t0 v:ewbl Es ons

o 1 k% money from these ventures as 2 reachable as: n
ng(li“ tfqt::f 22 On September 5, 2006, Goldman filed a molt’:eosr;l I11
Etll?e Sou;erio:r Court of California, Los Ange}es Cou:xt(})f% rgicIln pson%
that the court order the trans'fer ag:ga ;Sis;rgln:t}?}]le S eirold
'right . pumiaitrylsto gﬁr;(.lgan 18'151?1; various authorized a}r:d;
JUdgrrtl}?::izeilgises of Simpson’s publicity,” Ggldrpan argue;i tt ;118
g'nau on was “intentionally evading his 91?11gauonh to d[;rzcting
j&rcrlg)r?lent”% by “exploiting his right of publicity and then

! TABASE, Aug.
86 Jd. at 8-9; see, e.g, Simpson Kicked Out of Convention, [N}'ESOET MOVIE DA E, Aug
B e b om/ news/wenn/2005-080%celebl®, 15 9006,
& 23?0?11 ;;’P-g on the Past, O] Pulls Bronco Prank, M COM,
readin, ,
WWW id/12754888/. 2006,
hug‘;/{)um .rrfjpb(gfsgé;ﬂfd{ledeo Sechs Court Ruling, WLNS.coM, Oct. 16,
er J.
http:/ /www.wins.com/ Global/ story.asp?8=5545344.

90 Illf_' omoter of O] s ap earance a one Conve Le) otd the AS"‘DCldlEd Press that
J p e at convennon 1
P ¢

: for
is visi i the event as a dry run 10
i “was ' i enny' for his visit but was using e his
SlmPS(lm fi wtasrenoil%ﬁ::uzgpigranczs he might make in exr_hangseu ;gn?)?:zllﬂ.
D ren's ¢ u11 g fund.” See Simpson Makes Rare Public Appearance, T elief Under
S ;'Cot E:Agx;nendec-i Complaint to Set Aside Fraudulent Coré\_fey e, e VO6.8104R,
Faiilciii;;:ition Law, and For Declaratory Relief, Goldman v. Sunpsor,
. 16, 2007). ) . note 13.
" 492(CMI3).15)§'t:1)E\rnTransfer and Assignment of Right of Publiaity, supra
’ 05 NecroComicon
-;i {Sd- id at 9 (additionally citing Simpson’s appe'a\rancg atrtt?%glolecmrs e tion
engéon. Simpson's selling autographs at the National poﬁmk ow uiced™).
!c’(?: %100—$1’25 and his participau'ng in the planned television p
95 [d.
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the proceeds out of the hands of his judgment debtors.” He
asserted that this was the only way in which Simpson could be

compelled to satisfy the wrongful death judgment rendered
against him.”

B. The Right of Publicity in California

From the first day that the right of publicity was enshrined in
the California common law, it was unclear what it actually
protected. California courts first recognized the right to protect
commercial exploitation of one’s own identity in 1974 in the case
of Motschenbacher v. R.J. Reynolds Tobacco Co.® Holding that a
racecar driver could seek injunctive relief and damages from the
unauthorized use of his distinctive car’s image in a tobacco
advertisement, the court parroted Haelan and stated that it need
not decide whether it would do so “under the rubric of ‘privacy,’
‘property,” or ‘publicity,”” but merely that it would “recognize such
an interest and protect it.”*

The California legislature declared the right statutory in

1972, when it enacted California Civil Code section 3344, which
provided at the time that

[alny person who knowingly uses another’s name, photograph,
or likeness, in any manner, for purposes of advertising
products, merchandise, goods, or services, or for purposes of
solicitation of purchases of products . . . without such person’s

prior consent . . . shall be liable for any damages sustained by
the person . . . injured as a result thereof.'®

In Eastwood v. Superior Court, the court stated that the statutory

right complemented, rather than codified, the privacy-derived
common law right of appropriation of name or likeness.'” The
court enumerated the four elements required to bring a common
law cause of action for appropriation of name or likeness: “(1) the
defendant’s use of the plaintiff’s identity; (2) the appropriation of
plaintiff’s name or likeness

commercially or otherwise; (3) lack of consent; and (4) resulting
injury_”lm

to defendant’s advantage,

In 1979, in the landmark case of Lugosi v. Universal Pictures,'®

the California Supreme Court first tried to answer the question of

56 Id. at 10.

97 See id,

98 498 F.2d 821 (9th Cir. 1974).
99 Id, at 825.96.

100 CaL. Crv. CODE, § 3344(a) (West 1983).
101 fd at 416.

192 74 at 417.
193 Lugosi v. Universal Pictures, 603 P.2d 425, 427-98 (1979).
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whether a public figure’s estate had standing to assert ri.ghts to the
decedent’s public image in light of a statute that gave it property-
like protection during the celebrity’s lifetime.'™ In light of tl}e
right of publicity’s evolution and California’s very PI:O'CelebrltY
bend, the court’s answer probably came as quite a surprise. .

Lugosi involved Universal Pictures’ licensing of Bela Lugost's
image in his famous 1930’s role as Count Dracula for use on
various products, including T-shirts, cards, games, and ba’r
accessories, beginning approximately four years after the actor’s
death." The actor had never approved the use of his likeness on
the merchandise during his lifetime, nor had such use begn made
then.' His widow and surviving son brought suit, claiming that
Universal had exploited a property right that belonged to the
Lugosi estate and seeking injunctive relief and recovery of
profits.}"

The trial court approached the issue in the samec way that
most courts in the country did, by first asking whether the r‘lght
was an element of the privacy right {making it personal to lts—l[;
now deceased— subject) or an independent property “gh?
Finding that it was the latter, the court saw no problem in holdu.ng
that it was an inheritable part of a celebrity’s estate.'® The Frlal
court reasoned that, since the right of publicity had sufficient
pecuniary value to serve as consideration for a contract, 1t must by
extension “have sufficient standing and value that the concept of a
descendible property right may be bestowed upon it.”‘."’

The California Supreme Court disagreed. This court first
determined that the statutory right was merely a complement to
the common law right and did not by its terms extend past the
celebrity’s death.'" It then determined that, as far as the common
law right was concerned, the trial court was as-king-— and
answering— the wrong question."? The California Supreme
Court stated that asking whether the common law right was in the

14 In 1971, California enacted Civil Code section 3344, a statutory right of publicity
authorizing recovery of damages by any living person whose name, photograph, o
likeness has been used for commercial purposes without his or her consent. "I'he slatu;z
made no provisions for assertion by a person’s heirs or assignees. CAL. CIV- CopE. § 33
(West 2007).

1705 Lugosi v. Universal Pictures, 172 U.S.P.Q. (BNA) 541, 542 (Cal. Super. Ct. L.A. Cty.
1972).
106 Lugosi v. Universal Pictures, 603 P.2d 425, 428 (1979).

107 Lugoesi, 172 U.S.P.Q. (BNA) at 541.
W8 Jd. at 544,

108 fd. at 551,

1o fq.

N1 See Lugosi, 603 P.2d at 428 (1979). .

12 Jd. (“The trial court found, and the parties have extensively briefed and argued, that
the interest in question is one of ‘property’ . . .. We agree, however, with Dean Prosser
who considers a dispute over this question ‘pointless™).

-1 i
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nature of property or privacy was irrelevant, and that the
important question was instead whether, from an equitable
perspective, the assertion of the right should be solely in the
hands of the person to whom it was tied.'"® The court then
answered that it should, and determined that, absent an
affirmative decision by a celebrity to exploit his likeness for
commercial purposes during his lifetime, the right would not
survive past his death.'*

The California Supreme Court emphasized that the problem
with placing the right as a whole under the rubric of property was
one of line-drawing.'® Though this appellate court accepted that
“[tlhe tie-up of one’s name, face and/or likeness with a business,
product or service creates a tangible and saleable product[,]”"*
the court also stated that it did not seem logical “that because
one’s immediate ancestor did not exploit the flood of publicity . . .
[that] he received in his lifetime for commercial purposes, the
opportunity to have done so is property which descends to his
heirs,”""” Furthermore, the court refused to dive into the legal
thicket of questions that would have resulted from such a decision:
for instance, if the keirs did not exploit the right, could their heirs,
as well as the heirs immediately following, do so?'® If a line were
to be drawn, the court said, it would be up to the legislature to
draw it."® Uniil the legislature decides otherwise, the court held,
the right to one’s name and likeness, being “a personal one,”'”
became public domain at the person’s death if it was not exploited
during the person’s lifetime."

In 1985, in Lugosi's wake, the California legislature inserted
several amendments into California Civil Code section 3344.'"
The most important among them, in the context of the
characterization of the privacy right, was the explicit recognition
of a plaintiff’s right to recover lost profits." The identification of
a pecuniary right removed the ambiguity surrounding the statute,
making it clearer that the legislature was aiming at protecting
commercial, and not dignitary, interests.'™ The legislature also

11% See id. at 431 (“[W]hether or not the right sounds in tort or property, . . . what is at
stake is the question whether this right is or cught to be personal.”).

14 Id, at 431,

15 Id. at 430.

116 [d, at 428,

17 id. at 430 (emphasis added).

18 See id. at 430,

119 See id.

120 I a1 430.

121 See id. at 431.

122 See 1 MCCARTHY, supra note 21, § 6:23.

123 See id.

12¢ Sge id. (stating that “[t]he 1985 additions to § 3344(a), which explicitly permit




182 CARDOZO ARTS & ENTERTAINMENT [Vol. 26:165

enacted California Civil Code section 990(h), allowing a celebrity’s
heirs to assert rights nearly identical to those assertable by the
living celebrity under section 3344 for fifty years following the
celebrity’s death.™ In 2000, the statute— renumbered section
3344, 1— was amended to extend the moratorium period to

seventy years.'*

In the last California Supreme Cou
right of publicity, Comedy Tl Productions v- Saderup, '¥’ the court
recognized that its decision in Lugosi™ was al odds with
subsequently-enacted legislation and attempted to resolve the
conflict.”®  Comedy I Productions involved an attempt by the
assignee of the Three Stooges trio’s publicity rights to bar the
unauthorized use of their likeness and image on T-shirts and
posters. The appellate court, affirming the trial court’s award of
damages, articulated its view of the right of publicity as being
“hoth a statutory and a common jaw right.”'* The court declared
that the post-mortem right of publicity statute seeks “to secure and
protect 2 declared interest in property” and “resembles the
nation’s copyright, patent, trademark and tradename laws.”™® At
the same time, the court took pains to explain that both the
original statutory right of publicity under section 3344 and the post
smortem statutory right, enacted post—Lugosi, complemented—-—
rather than replaced— the common Jaw right, which was derived

rt case to deal with the

certainly sound like the

of defendant's profits from the unauthorized use,
publicity, rather than

mmercial damages, the halltmark of the right of
s, the hallmark of the appropriation form of invasion of privacy ).

195 See Comedy 111 Prods., Inc. v. Gary Saderup, Inc. (Comedy I, 80 Cal. Rptr. 9d 464,
466 (Cal Ct. App. 1998), affd, 21 P.3d 797 (2001), cert. denied 534 U.S. 1078 (2002); CAL-

Crv. CODE § 990 {West 2007).

126 CAL. CIV. CODE § 3344.1 (West 2007).

127 Comedy III Prods., Inc. ¥. Gary Saderup, Inc. (Co
denied, B34 U S. 1078 (2002).

128 Lugosi v. Universal Pictures, 603 P.2d 425 (1979). .

129 See Comedy H, 21 P.3d at 799 (“The statutory right originated in Civil Code sectio?
3344 . . . , authorizing recovery of damages by any living person whose name, photopt aph

or likeness has been used for commercial purposes without his or her consent. Eight Y&
later, in Lagosi . .. , W€ also recognized a common law right of publicity, which the statu‘ef
was said to complement. But because the common law right was derived from the 1w ©

privacy, we held in Lugosi that the cause of action did not survive the death of the perso?
whose identity was exploited and was not descendible to his or her heirs or assignees-
1984 the Legislawre enacted an additional measure on the subject, creating 2 secon
statutory right of publicity that was descendible to the heirs and assignees of deceas®
persons. The statute was evidently modeled on section 3344: many of the key provisions ¢
the two statutory schemes were identical. The 1984 measure is the statute in issue it

case at bar™) {citations omitted).
130 Id. (emphasis added}. L
131 Comedy I, 80 Cal. Rptr. 9d at 471. Granted, the cour(’s decision is hardly 2 r.mglfl\)%
endorsement of a property—based assignable right of publicity. Citing an art}de LhZ!
Professor Michael Madow that questions the social utility of the right of publicity,
court rested its opinion on the reasoning that the legislature nevertheless had a “ratio”

basis” for enacting section 990. Comedy I, 21 P.3d at 805.

recovery
recovery of co
mental distress damage:

medy ID), 21 P.3d 797 (2001, o
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from the right of privacy.'™

Importantly, though California i
most developed ri.ght (g)f publicztr;lz;l:fi:;gggrllycethi}ftate e
E‘:t;‘,l;;le nc?stlrt Tde(:lsions involving that right al,’e Fetif]umliier o
Statumry. ., i;le n;:)sult is t‘hat, as discussed above wﬁﬁe :;?1“
properw_]iki trai;s theen revised and rerevised to g}ve it mo o
D e st , there is a dearth of judicial guidance as t Ize
utory revisions interact with the common law rigc})lt[ )

1. Goldman’s Argument

Frederic Goldman based hi i i '
o rede . s claim against O.]. Si
" pub%}:: h t;:r;tu ;:ha; the right of publicity qua pr‘ivac§7I anc;n lek)lseoili (;111
of publicity andli)noperty should be, and have been, inl:erpreteéé’r \
o intamon & ZETSEIY proportional rights: “[t]he more famofllz
claim , cd, a private person s i
. rri}; tiglsr:*g t wguld l’)e limited to zI:ction Sggtl;;ngtﬁo
; abpropriation | }I;is_ r}(])ssers' “fourth prong” — while a celebri ,
] N o;" er privacy would be limited to the right t};
the. perion is “mee 1atter, he _cgntended, far from being a pgart gf
berson is.”:% Thure yG the ability to commercially exploit who th
renested. did Ost, .oldr-nan argued, the assignment that he
Fanhermore. o 11T1p1_1cate Simpson’s personal rights ‘£
mean s hé COmdrr}an 1n51.sted that such an assignfnent dgid n
_ il stmce s o force 'Sl.mpson to perform any act against h(?t
performance Oilig;ﬁ (E)r];lbhc(lity, he claimed, stands apart from anls
Slmpéon’s ce onligal and can be exploited with or withou}t,
old ’ i i
that fo I"irg}a]utfl sfbr:tlz;t]"? caite numerous California cases that stat
Property nght (f; ub 1;1ttyﬂl]seav[.;;plerty right, is in the nature of Z
east— is a commercial right

132 See Co
349, 345 medy 1, B0 Cal. Rptr. 2d
» 346 (Cal. Gt A ptr. 2d at 471, See also Fas
. 1 L ! twood v. §
© right of privacy £ 1968) (rejecting previous statement that etion 5844 codifid
codified”

q s and asserti «
PPropriation, hasybeen msertmg that “the fourth category of invasion of privacy

Omijty
ted, emphasis added).

133 Spe ] M
Cl
1 Plaimiﬂ‘gAsRniY’ supra note 21, § 6:11.

Slg . Upplelllcntal Brief m S'llpl yort of Motion for ( Drder I [‘ansferrlng and
lng]hght Of Pub| ic ily at Goldman v, mpso o {3 4() S . C W,
| l 7, 1 . Si ])' 11, N(). SC 363 (Ca.. U[)E]. t .
A al,

- L1y, Oct. 9 i
15 0 0, 2006) [hereinafier “Plaintiff’s Supplemental Brief]
Matthews, 92 Cal. Rptr. 2d 718, 718, n.6 (Cal. Ct. App

plemented legislatively by Civil Code section 3344™) (qu(r)lt;;rtlilggs’

200g)) 4 (citing KNB Enters. v
U .
Assigp iff’s Consoli .
gning R; solidated Repl s
. Mog 8 Right of Publici ply in Support of Motion f .
Wl oa g’r Lack of J::zlslc?ilziiﬁd SJP%)S;EOH © Defendant?s ﬁgtggd(:or g;an§felg;ng and
A, Cp ai . ismiss int
o ty. Oct, 1 it 4, Goldman v. Sim aintiff's
See i 0, 2006) [hereinafter “Plaintiff’s cﬁﬁidﬁ?&f&f{%‘m (Ca. Super, Ct.

, 138 See id: ar 19
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separate from the personal right of privacy.™ Additionally, the
briefs state that the California case law on the issue of the inter-
vivos assignability of the right uniformly holds in favor of such
assignability.' Providing a few examples, including Muhammad
Ali’s recent sale of 80% of his right of publicity,'" Goldman
argued that inter-vivos (ransfers are a common practice.’™

Accepting the property view of the right, he argued, necessitates

accepting its assignability.'

Goldman asserted in his brief that an order assigning
Simpson's publicity right would, therefore, have no impact on
Simpson’s remaining dignitary rights."*  Simpson could still
protect his personal interests, since his right of privacy would
remain vested in him, albeit in limited form as 2 public celebrity.'*
Goldman stated that, under the First Amendment, Goldman—
and anyone else— had a vested right to disparage Simpson non-
commercially, so long as no defamation of Simpson’s persona or
invasion of Simpson’s privacy took place.' Furthermore,
Goldman argued that, even it Goldman intended to disparage
Simpson through some sort of commercial means, the market
would bar such attempts for fear of Jegal reprisals by Simpson.'’

For the most part, Goldman argued, having Simpson'’s right
of publicity assigned to him would simply allow Goldman to chase

139 Plaintiff’s Supplemental Brief, supra note 134, at 45 (citing Macchi v. Jackson, No.
B143614, 2002 WL 965887 (Cal. Ct. App. 2002); Waits v. Frito Lay, Inc., 978 F.2d 1093
(9th Cir. 1992); Midler v. Ford Motor Co., 849 F.2d 460 (9th Cir. 1988), cert. denied, 503
1.S. 951 (1992); Perfect 10, Inc. v. CCBILL, LLG, 340 F.Supp-2d 1077 (C.D. Cal. 2004);
Hoffman v. Capital Cities/ABC, Inc., 33 F.Supp.2d 867 (C.D. Cal. 1999); Ingerson V.
Twentieth Century Fox Film Corp., Nos. B152698, B153595, 2003 WL 147771 (Cal. Ct.
App. 2003); Dora v. Frontiine Video, Inc., 18 Cal. Rptr. 2d 790 {Cal. Ct. App- 1993)).

140 See Plaintiff's Consolidated Reply, supra note 136, at 7 (citing ENB Enters. v.
Matthews, 92 Cal. Rptr. 2d 71% (Cal. Ct. App- 2000) (holding that a corporation to whom
various erotic photography models had assigned their rights of publicity could bring

t separately from 2 copyright violation action); #d. at 8

action against possible infringemen
n.7 (stating that exhaustive research failed to uncover any case to the contrary, and that

Simpson failed to cite any such case)-
141 See CKX Partners with Muhammad Ali, THE OFFICIAL MUHAMMAD ALI WEBSITE, Apr-
11, 2006, hep:// www.ali.com/news/ default.asp?newsld:lﬁ.

142 Plaintiff's Consolidated Reply, supra note 136, at 8. Goldman rejects Simpson’s vIew
of section 3844.1 as necessarily excluding inter vivos rights. He states that, while it speaks
of post-mortem rights, it “specifically contemplates the transfer of such rights during fife by
contract, trust or testamentary documents[,]” and that such a transfer would necessarily
be a transfer of property rights. Plaintiff's Supplemental Brief, supra note 134, at 10.

143 Id. at 7 (citing Martin Luther King, Jr. Ctr. for Soc. Change, Inc. v. AL Heritage
Prods., Inc., 296 S.E.2d 697, 70% (1982), a Georgia decision holding that a person’s estate
can prevent commercial post-mortem uses of his name and likeness, regardless of whether
the right was commercially exploited during the person’s lifetime. The Martin Luther
King, fr. court stated that “without assignability the right of publicity could hardly be
called a ‘right.’™). Martin Luther King, fr. Cir. for Soc. Change, 296 S.E.2d at 704,

44 Segid. at 12.

145 See id,

146 See id. at 13.

147 See id.
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Zitgrl it}l{l:ﬂl;urifrc;;lssthird—parties currently using Simpson’s name
SS. impson were truly not benefit
efiting fi
Eses, Golc}man reasoned, then he would be 10r51§1gr01[11<1)t;1hi086?
owever, if he were benefiting surreptitiously, then th e
would belong to Goldman anyway.'* , ° e
In order to demonstrate th.
_ ' - at the court had th
?;ilrirsl t};e'prwacy right, Goldman analogized this rig;tpt(c))wgzhto
Califorgia1g§§1}$ctgz:)lldpropef{ty rights that are assignable undz
Calif ! oldman first interpreted Comedy III P
signify that Callf.orma reframed the common law riyht ofmdil}:ﬁfs ity
zés 1% fopn of intellectual property.™ He the?l ar I:;L(ltl lftlllt}’
) ;1 rrll O;I;.m COlll]_I'tS al.ready recognize their ability to act ect(f:llil;ablt ‘st
ime]l])eamgl the assignment of a debtor’s rights to other form}; }tr"
intelle lfla property in satisfaction of a judgment' and reas 0d
that 1{3 ollowed t!)at “[f]linding that the right of publici0 .
C}c()mslijstztgt :ii?t }:hsz tfluiggﬁt debtor’ subject to enforcemel?; i:
: : ed California law.”"* Thus, G
E;hﬁ:;}ria l?w ag;)ws the court to compel O] ,Sir(r)llsgintj rfsl;?d’
o blic : g 9 181
o publicity to satisfy the monetary judgment against
e f;g;lflali)é,ti(()}rc:ldr;lan contended‘ that the public policy favorin
he s _of a monctary judgment, particularly in casegs
o g punitive multi-million  dollar 'judgments i
b antls. who then 1ptendona11y avoided them, outwei hE:egdaltI}llSt
P X t(}:t; ;;:(})?C;ft eailvci)tx;lrlrég itlelop]e to control what prodgcts the;i
\ . y concern over dignita
Jtlilldgmeqt debtor. should thus be outweighed bg tlhery e
e creditor who is left out in the cold. ’ concern for

C. The Ruling

On October 31, 2006
denvi [ Ob , Judge Lefkowitz issued i
nying Goldman’s motion and holding that “neitherethealavl;fu 1:(1)%

s See Plaintiff's S . .
9 Sep id at 14-5 upplemental Brief, supra note 134, at 13-14.

150 See id. at 13-15.

151 See id. at 4 {citi
804 (30017 citing Comedy Il Prods. v. Gary Sade
e rup, Inc.
publicity, %ikz- Codgffﬂﬁ 534 U.S. 1078 {2002), where the Iéourf sl(:actz?smt? H‘)', 21 g
have _copyrig ”t, protects a form of intellectual i '[L]he e
e . s%cml P property that society deems to
. at 5-8. In su G i
(ordere s pport, Goldman cited Pac. Bank i
. ' 1 . Bank v. Rob ;
Suhsequegm J(ljle é:’fll(illlt ?el‘?tor- to assign the rights to his patentsl?cf(;n;ei; ) o varion
Procedure. § ceisior (b)(a? E)wnggt(l)l{;; )holding, as well as the Californi:egoac‘lnd Vlia Izlqui
A re, . (West {allowin j  oton
limigtreld ?11 or part of a right to payment due (;grioc?)l::?ortr? Oéder g bt ao:
s Mc())ti‘c;li f[po]aTymems due from a patent or copyright”) e
or Transfer and Assignment of Right of Publlicity, suprgnote 13, at 8

154 Sep Plaintiff”
55 ;
155 Seo 1 15, oy L Cenal Brieh, supranote 134, at 18,

. including but not
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the limits of this court’s equity jurisdiction, support outright
transfer of a judgment debtor’s inter vivos right of publicity.”'”
Judge Lefkowitz provided two main reasons for her refusal to
transfer Simpson’s right of publicity: her reluctance to search tor -
and fashion solutions to deal with — the myriad logistical pitfalls
that such an involuntary transfer may entail,’” and her belief that

such a transfer would endanger the privacy that the right

protected.158

Judge Lefkowitz provided at least one sound reason for
rejecting Frederic Goldman’s motion: the novelty of the motion
meant that she would have had to invent answers to a host of
questions  that such a transfer raised, questions that should
reasonably be answered by the legislature and not by the courts.™
In her opinion, Judge Lefkowitz identified a series of such
questions,'® presenting no suggestions as Lo possible answers and
stating simply that «California Enforcement of Judgments Law as
currently enacted does not provide a vehicle for the relief
requested.”® In other words she explicitly left it up 1o the
legislature to answer these questions.

Though Judge Lefkowitz could presumably have rejected
Goldman’s motion outright by passing the ball to the legislature,
the fact that she did not do so points to the possibility that a
celebrity’s right to control his or her own publicity made Judge
Lefkowitz ill at ease. Accordingly, the Judge proceeded to provide

156 Goldman v, Simpson, No. SC 036340, at 13 (Ca. Super. Ct. Ww. LA Giy. Oct. 31,
2006).

157 See id. at 7-8.

158 See id. at 13.

159 See id. at 7-8.

160 Jd. The Judge's questions included the following:
[S]hould the assignee further assign or undertake a license, or on his own
enter into a business venture involving the commercial use of the celebrity's
business -and fail- how is the court 10 assess whether the celebrity should be
credited against the judgment under such circumstances; Is it not necessary
that the court assume an auditing role in monitoring credits against the
judgment; would the assignee be entitled to file actions against third parties
believed to infringe upon the commercial use of the celebrity's likeness,
and how are costs assessed in the event of a loss through settlement or at
trial; is the assignee a fiduciary responsible for prudent decision-making?
FEven assuming the propriety of appointing a receiver to undertake some of
the court's monitoring and audit function, as authorized by Pacific Bank,
which side pays the cost of 2 receiver? Is the assignment of the right of
publicity routinely available as a postjudgment enforcement remedy, or
Inust there be a preliminary showing that all other means of enforcement
have been exhausted? Does such transfer overrule the choice of law
provisions provided by Section 946? What of the impact of such a ruling
upon public personalities of impeceable repute, who might equally be
impacted by so broad a reading of the postjudgment enforcement
remedies, even in cases unaccompanied by claims of punitive damages?

Id.
161 [, at B.

Nd
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another reason fo_r her denial, namely that the privacy interests
protet?ted lzy the right — interests that are of “direct constitutional
;nagmtude. ur}der the California constitution'® ~ prevented her
hrg;lﬂ;ofr;ﬁde?hng (z;.nl ;nvoluntary transfer of the right.'”® Citing
) om the California Supreme Court’s decisi ¥ '
Judge Lefkowitz’s rulin j | ettt of
: s g rejected Goldman’s characterizati
tlﬁ: ?eg]ht of pub}ulzjlty as a transferrable property right ‘“lzlztla(;rylir?gf
evance of both the “extensive body of jurisdictt
case authority and treatises” cited b i v
Goldman and th i
3344.1 post mortem survival statu 4 i she held
. te that superseded L ]
that the view of the righ city as : it s ael
ght of publicity as a “personal” ri is sti
the law, as well as the correct view of the righlt).165 She st;lil(littlgastnu

E)::l];th:hugh assi'ngablefduring lifetime, and thus bearing at least

aracteristic of a property right, the na

| | . ope! , ture of th

pllllbllClty lnght durlr_lg the lifetime of the celebrity is equalf

znz;racttilnzed by prlvacy.rights which mitigate against courg
orced transfer of the right to obtain commercial profit from

his
or her likeness. 1%

Judge Lefkowitz inter ' i
. e L preted Lugosi as separating a per:
EE},;:, ;vl;;:(l; is Vt\;ha.t ?1 celebrity holds while he or shegis sgll 2(1)11\1121
perty right, which only comes i i i ’
hands of a deceased celebrity’ i St datinckhod
. fac . rity’s survivors.'” She distinguish
Sf;liﬁz;r:a strlgI;t (_)f prn;acy from that of other jurisdictionsgglgtiﬁg
articulation of the right in Article I i ’
California constitution i i roaon and mone
: . s considered “broader d
E)git:tectwe . (;lllan its federal counterpart.”'® She re;srgnedmt?l:i
purportedly uniquely Californian em i i
t I . phasis on
perhaps” explains why there are no California delzg;?):lz

providing for “the waiver of all as i
the face of broad public rebuke.”‘gec o # celebritys e, even In

162 Id at 11.

163 See id, at 13.

164 See id, at 8-9.

}35 See id,

66 Id at9 i

o e (emphasis added).

168 I, i i i
at 11. Article I, section 1 of the California constitution provides, “[a]ll people

are by nature free and inde
o and independent and have inalicnable rights.
aan y:)?Es lalril;igd:rt;zn((i)glugﬁ :ll.ifﬁgansgf;l;eli]ty, acquiring, possessing, a%ld pr‘z?e](?t?r%g t;})]f;;e?tr;
(e huE » happiness, and privasy.” ,
casepc i;sés t?;iﬁfg)é If::nf-ll(‘ Acad. of Pediatrics v. Lundgfgl,agi-ﬂ P.2d 797, 833 (1997) %h
o ed by Ju E{ - e u?:'lth (112 rs:lqz[())?lrstu (:ftiiler %ropt?sitjon, states that the difference liei
prive . ¢ der ution has been int ] ici

cy, the California constitution protects it explicitly. Sh:rgfgtzitfohﬁ:féfy g;glt:ft:

whether this a ulted i d
ctually r itative di
States y resulted in a quantitative difference from privacy protections in other

CAL. CONST. art. I, § 1

6% Gold i
2006) man v. Simpson, No. 5C036340, at 12 (Ca. Super. Ct, W, LA, Cty. Oct. 31
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Rather than issue a narrow ruling, possibly one that would
have solely pertained to those debtors who were found liable for
punitive damages and who intentionally evaded paying the
judgment, Judge Lefkowitz chose 10 categorically deny the remedy
as a matter of law.” Refusing to create a new remedy where the
law did not support it “outright,”” Judge Lefkowitz held that a
celebrity’s right of publicity protected important dignitary
interests that would always take precedence over judgment
creditor’s claims, presumably without regard to how the celebrity
attained his or her publicity, why the judgment was owed, and
whether or not the celebrity acted in good faith in attempting to

satisfy the judgment."™

T11. THE RIGHT OF PUBLICITY AS TWO SEPARATE RIGHTS

Despite its birth as an clement of the right of privacy, many
lower California courts, as well as countless courts throughout the
country, have characterized the right of publicity as a property
right.'” However, when faced with the prospect that a plaintiff
could be deprived of the right, just like of any other form of
property, Judge Lefkowitz drew back, holding that the right,
nevertheless, protected dignitary rights that the court could not
invade to enforce a monetary _']uldgment.”4
Judge Lefkowitz's conclusion was a reasonable response 0
decades of mislabeling, and -her initial conclusion correct: the
right of publicity cannot be viewed as a pure property right. Since
its inception, the right has protected important dignitary, personal
interests that should not be invaded by a court to satisfy 2
monetary judgment.” Further, the questions that Judge
Lefkowitz raised to highlight the unresolved procedural aspects 0
such a transfer are all good ones.”™ She erred, however, in failing
to even consider the possibility of dividing the right’s personal af
dignitary interests, assigning only the latter to Goldman while still

170 See id. at 4.

17t Id at13.
172 See id. at 4 (“[1}tshould be understood at the outset that the issue . . . is 00€ Qf pure
law[, and] is in no way dependent upon determination of the perceived equities ¢
either side, or a review of the facts -presemed at trial. Quite to the contrary €
determination of whether postjudgment enforcement remedies may properly include the
transfer of publicity rights to 2 prevailing plaintiff could have, in theory, been rmsec_”ﬁ
any plaindff holding a judgment against any defendant perceived as holding financialy
viable publicity rights.”]. . I
173 See 1 MCCARTHY, supra note 21, § 10:7 (stating that “[tlhe courts have umfo_ﬂny
held that the right of publicity is a ‘property’ right” and providing a comprehensive list
national jurisprudence describing it as such).
174 Ses Goldman v, Simpson, No. SC036340, at 4.
175 S Part 1A, discussing the Tight’s roots in the right to privacy, and Part THIA infé-
176 See Goldman v. Simpson, No. SC036540, at 78, as discussed supra in note 160.

2008] CELEBRITY PRIVACY AND PUBLICITY 189
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Ou;%h lLhe system.” ?;lcyfog;l}gl:%r_ls of dollars worth of publicity righct)s( iﬁ;tr thysmm “haj
old names - immerman, sufra note 16, hat have passe
abor. Id, €s as Burt Reynolds, Kim Basiflrger, ;ranéiztl}"ogfg.cgiagf; u;;l;d;s Sl%,Ch
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creditors.® Most notably, Professors Melissa Jacoby and Diane
Zimmerman, who proposed in a 9002 article that the right of
publicity be included in a celebrity’s assets in bankruptcey,'® reason
that, “in counting the gains, celebrities and advocates of expansive
property rights in identity may not have taken into account the
loss of control that commodification may bring” and that “if the
choice we make is to continue to opt for commodification, then
personas, like yachts, should be ‘properties for all seasons.””'™
Jacoby and Zimmerman compare the right of publicity to
copyright.'® The right of publicity, they argue, is associated with
the person to the same extent that other forms of intellectual
property are.™ When a book author sells to his publisher the
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isigz}][it tt(()) a largel i{tent: like an author or inventor who trades his
control his ideas and expression f he ri
from their dissemination, a celebi ficcs e ant o ot
_ nin ;. ity sacrifices his right to t
fﬁ;t;ullﬁ‘?useijﬁf his image in exchange for the right igo proffl:to 351?11
. ¢ a copyright or patent holder, a celebri
. \ eb
fvlllloe([)stzfl to allow certain uses of his image loses the right :)t}:)b‘;:c(i
1 those uses turn out to be not to that celebrity’ i i
‘ ; ty’s satisfaction.
L Ilznlzlar;zﬁckalnk‘v: Robinson, the California Supreme Courtol?eld
ark deciston that California courts could
: co
fa.ssdlgnmf:nt193 of patents and copyrights to satisfy a ITIT:(};ELSIC
J}?is gment. ” This was the case that Goldman relied on to suppo?t/
proposition that the right of publicity could similarly be

copyright to his tragic novel, for instance, he cannot bar the
publisher from making a musical comedy based on the novel."™
When a trademark holder’s business is sold in an insolvency
proceeding, he can no Jonger ensure that his trademark is not
later tarnished by the business’s production of lower quality
merchandise. ™

The comparison to other forms of intangible property is a
familiar one. The Supreme Court, having abstained from
deciding whether the right of publicity was a property right in the j
sole right of publicity case that it ever considered,™ nevertheless
\ compared the entitlements that the right of publicity protects to
l

attached.™ The court reasoned that

i{fl] Etl. r:vci)llljégnt;e mz;.lrve.lous, if not unjust perpetuation of the ideal
or, having obtained a patent, thus divulgi ] ,

: ne A ging his secret,

a?ld z(t)t the s}ilme time acquiring a property in it for ;;;racticable
[C)rer(]i).tses, s o_uld_ be permitted to hold it unused against his
ores glatzil;;s, unEl, elléhzr by compromise or the lapse of time, his
ns should be discharged; and this, too h i

_ : . ; s , although it
might be one which, by assignment, or upon manufactu%e olf

the thing invented Id ily yi
exisiting , Wou [Sf:]adlly yield enough to pay all

"'““EW“M
4l
Hﬂmuw.ﬂﬂ
o
B
lﬂiﬂpu‘lﬂ"

liabilities.'"

those underlying patent and copyright laws. ** The Court based
its reasoning on the fact that all of these protections provide
against unjust enrichment and give the artist “an  economic
incentive . . . to make the investment required to produce a
performance of interest to the public.”* Further, the comparison

In ;
i d(;e:‘; 1tfw?luld. But the above quote also highlights the
e ‘Zn Onlyotot t}f arg};ment: patent and copyright protections
- ose ideas and expressions that the i
artist has, through icati i n made a clear
, publication or registrati
o ; : ‘ g ion, made a clear
auor“Irrilra:;lvtf;] §h01ce tfo exploit.”® An author or inventor, by virtue of
use of a certain expression or idea i

| | ea in order to gai
! D ex ain
182 SeeJacoby & Zimmerman, supranote 16. I I‘igl?l};rlligohtcg:;tfaltet?lt prqteCtlon’ g ma thereby puttjng y riSkgthe

198 Jacoby & Zimmerman, sufra note 16, ; ol those ideas and masterpieces that the arti

184 Jd. at 1367-68. Importanty, despite the fact that many couris have applied the inventor has yet o p ublish express or even ' s i here
property label syllogistically to the right of publicity, reasoning that if it had certain the comparison fails: th Ti ity s con el both
attributes of property, then it must have all of them, there is no doctrinal requirement the ri B e pUthIty Ea velebiars e

that this be the case. Courts have long recognized that a right may have some of the k iinght to prOﬁt from authorized uses of a Ce]ebrity’ blici
and with those the preventi pibeity thar

ntion of uses of a celebrity’ ici

o ' : celebrity’s publicity that
celebrity has affirmatively chosen not to exploit, or rathe?‘,with

ﬁh!&

!
l

characteristics of property while not having others, and that there is no distinct bundle of
rights that are consistent with all forms of property. See First Victoria Natl. Bank v. United
States, 620 F.2d 1096, 110805 {5th Cir. 1980). Jacoby and Zimmerman argue that the
right of publicity should have all the rights normally associated with property, not that it
does have it. Jacoby & Zimmerman, supra note 136.

185 Sge id. at 1364-65.

186 [d, at 1364.

187 Jd. at 1364-65.

188 Id. at 1364.

189 See Zacchini v. Scﬁpps-Howard Broad. Co., 433 U.S. 562 (1977). The case involved
therf right of a television station to fape and broadcast a circus entertainer’s entire
performance. It is the seminal case dealing with the balance between the right of 1% See Mot .
publicity and the right to free speech, an interesting topic in and of iself wh%ch is, 195 P gat:;flé‘grcgrl'a:ffg;;?d A-‘S_lgﬂment of Right of Publicity, supra note 13, at 5
unlf;)UrE;lna:;ely, g%side the scope of this Note. added), ' quoting Hesse v. Stevenson, 3 Bos. & Pul. 565) (,Cmpilasis

e id, at 576, 1% I4. The inventor in the ab:
191 [d. divulging the secret, and must Choozgeor?;g;eding“ﬂ?e :hat obtaining the patent requires

192 Sge Jacoby & Zimm
the Jacob erman, suprz note 16, at 1364 (“If a i
copyright in her tragic novel, she cannot object if th(e pu;l?:s?ro{af:il;?;;guglfgg

it into a musical com

edy, however strong the i

: o . st
Creator v the pa e et g motional and identity links between the

198 Pac, Bank v. Robinson, 57 Cal, 520 (1881)
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one’s right to make that choice in the first place.

In the seminal article that gave birth to the right of publicity,
Warren and Brandeis describe the interplay between the
protections of copyright and privacy thus:

[t]he aim of [the copyright] statutes is to secure to the author,

composer, or artist the entire profits arising from publication;

but the [privacy] protection enables him to control absolutely

the act of publication and, in the exercise of his own discretion,

to decide whether there shall be any publication at all. The

statutory right is of no value unless there is a publication; the

common-law right is lost as soon as there isa publicat.ion.‘““

On the other hand, one need not exploit one’s right of
publicity, or be a celebrity for that matter, in order to assert that

someone else has done so without his consent.'® In this way, the
right of publicity parallels both the dignitary right of privacy and
the proprietary rights of copyright and patent. More specifically,
the right of publicity as a property right begins where the right of
publicity as a dignitary right ends. A person essentially chooses to
exchange his or her right to be free from commercial exploitation
for a property-based right to freely commercially exploit his or her
image— or, in other words, to exchange control for profits.

Professor Jonathan Kahn proposes looking at the dynamic
between the dignitary right and the property right as a movement
along a continuum, stating that

the more intimately a name or image is bound up with one’s

self, the more its appropriation implicates privacy-based

personal identity rights; the more one is willing or able to
conceive of one’s name or image as a marketable commodity,
the more its use implicates property-based rights of publicity.*
However, it is essential to our notions of identity, he argues,
that we recognize the fact that no celebrity, no matter how
famous, can completely give up his dignitary interest in himself.™"
The majority in Lugosi v. Universal Pictures, refusing to extend

Bela Lugosi’s right of publicity to his heirs without an explicit

legislative grant, grounded 1ts holding in the statement that the

right to use one’s publicity for profit is one that may not

197 See Alice Hacmmerli, Whose Who? The Case for a Kantian Right of Publicity, 49 DUEE
because “the right

how imbued with authorial

LJ. 383, 402 n.67 (1999) {pointing out that the comparison is not apt
of publicity arises not from a created work (no matier
presence), but . . . from human autonomy”).

198 Warren & Brandeis, supra note 32, at 200 (emphasis in the original).

199 See 1 MCCARTHY, supra note 21, § 1:3 (“The right of publicity is not merely a legal
trol the commercial use

acover in court damages and the commercial value of an

right of the ‘celebrity,” butis a right inherent to everyone (o con
of identity and persona and 1
unpermitted taking.”).
200 Sge Kahn, supra note 74, at 970-271,
201 See id. at 272.
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necessar‘il}./ be quantifiable in terms of dollars and cents.** “The
very decision to exploit name and likeness is a personal ;)ne ” the
court stat.ed.”” The court recognized the milltitud’e of
con51.derat10ns that may go into such a decision by noting that

[x']t is not at all unlikely that Lugosi and others in his position

did not during their respective lifetimes exercise their

undoubted right to capitalize upon their personalities, and

transfer the value thereof into some commercial ventur.e for

;igs;:—:ils Zf tgst}? (l))r judgment or because the enterprise t;) be

zed mi e i i i

Imgt wnized | bg bt0 the:ﬂzc(; ;loi:mandmg or simply because they did

If we treat the right of publicity as “property for all
seasons, ,2°5. we ignore the fact that the right protects not just the
celebrity’s interest in profiting from his publicity but also tille right
to chf)ose whether or not to do so in the first place. If we declgre
the right to be a property right in order to satisfy creditors, we
confirm Edward Bloustein’s worst fears, that the courts will “rr;ake
a man part of commerce against his will.”** Courts should not
so far merely to satisfy a monetary judgment. 5

B. The Rig{zt of Publicity Concurrently Protects Both Dignitary and
Proprietary Interests, Regardless of Previous Exploitation

That we should not treat the right of ici
property does not mean that the credi[();gs shoulcll) 11;21;;?01?[5 irPl) ltllzz
cold. ‘Though a celebrity’s creditors may not reach the entire
f}?ackage known as the “r.ight of publicity,” it may still be possible
or them to seck those rights in the bundle that are not personal
:lllgehg;gh?n tiapp}r)?.a\.ch must therefore be found to separate between
of publicity assi i ici

i r;) persotr}:a] > gg}tllsble property and the right of publicity

One tempting solution is to allow a court to exami
gebtor s history of voluntary commercial exploitation ange ti
e-clare whether or not that debtor has, in fact, waived her right to
‘}?vl(”)l:gcy and exchapged it for a property right of publiciiy; in other
bore rSI,1 to find a dlsc.;rete moment at which a person volunteers to
o ?[‘ ]? corpmodlty.' Such a moment, unfortunately, does not
pubi.ici ere is no point at W'thh a person asserting the right to
e ty is no longer asserting a privacy-based dignitary right
ich is neither assignable nor detachable, and begins assertin a:
property-based commercial right, which may be reached by tl%at

202 i i i
208 ff Lugosi v. Universal Pictures, 603 P.2d 425, 430 (1979).

:34 Id. at 430.
20: Jacoby & Zimmerman, sufra note 16, at 1367.
Bloustein, supra note 65, at 988.
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person’s creditors. Rather, the right of publicity as a personal
right exists harmoniously with the right of publicity as a property
right. The property rights that a celebrity holds protect the value
of her persona; the perso_nal rights protect her right, at all times
and regardless of how famous she is, to choose whether to
recognize that value.

After Lugosi, courts and legislatures have nearly universally
denied a lifetime exploitation requirement in the context of post
mortem use.”” One of the reasons that they have chosen to do so is
because they could find no viable way to distinguish between a
right a dead celebrity would not have exploited and a right that the
celebrity did mol have a chance to exploit, nor how much
exploitation is necessary for the right to have been exhausted.*
By the same token, a court that needs to decide whether a person
has exploited his or her celebrity status for profit must make the
exact sort of calculus that courts have nearly universally declined
to make in the context of the post mortem right.*®

The idea that a celebrity may sue a commercial appropriator
of her identity both for injury to feelings and for injury to
commercial value is not novel. J. Thomas McCarthy wrote that
“everyone, including a ‘celebrity,” has both ‘publicity’ and ‘privacy’
rights in his or her identity,” and that “[s]ince we are really talking
about two distinct rights and two distinct ‘torts,” there should be
nothing inherently inconsistent with joining the claims together,
assuming of course that the facts support both claims.”® Prosser,
who had asserted that the tort of appropriation was an assignable
proprietary right, nevertheless recognized that celebrities may
bring an action both for Jost profits and for emotional distress.”’

California courts in particular are familiar with such actions. In
Wails v. Frito Lay, Inc., the Ninth Circuit upheld singer Tom Waits’
claim against a snack manufacturer that used an imitation of
Waits’ distinctive voice to make it sound like Waits was promoting
its products.”™ The court awarded double what the fair market
value for these services would have been had they been rendered
by the artist, emphasizing that Waits had consistently refused
numerous lucrative offers to participate in commercials because

]

207 1 MCCARTHY, sufra note 21, § 9:17 (“The overwhelming majority rule under either
statute or common law is that the right of publicity is descendible property and has 2
postmortem duration which is not conditioned on lifetime exploitation.”).

208 See, e.g., Lugosi v. Universal Pictures, 603 P.2d 425, 428 (1979) (J. Bird, dissenting)
(“There is no reasonable method for ascertaining in a particular case if the right has been
sufficiently exploited to warrant passing the right to the decedent’s beneficiaries.”).

208 | MCCARTHY, supra note 21, § 917

210 | id. § 4:21.

211 See Prosser, supra note 66, at 406.

212 Waits v. Frito-Lay, Inc., 978 F.2d 1093 (9th Cir. 1992).
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hF .believed they detracted from one’s artistic integrity.*"
Sumlarly, in Hoffman v. Capital Cities, a case involving a fashi-on
magazine that superimposed actor Dustin Hoffman’s face on a
femz'tl-e fashion model’s body, a California court awarded Hoffman
punitive damages in addition to his actual damages under section
3344, reasoning that he was “commercially exploited and
robbed of [his] dignity, professionalism and talent.”*" ther
words, the court stated, he was “violated by technology.”"*

Judge Lefkowitz, resting her decision on the Lugosi majority
rfafused to transfer to Frederic Goldman any part of Simpson’;
right of publicity by asserting that, since it concerned both privacy
and property rights, it could not be assigned.*® However, the

Lugosi majority reached its conclusion by following Prosser’s’ and
the Haelan court’s lead and sidestepping any attempt to categorize
the common law right as cither privacy or property.”” On the
gtller_ hand, Chief Justice Rose Bird’s dissent in Lugosi tackled the
question head-on.*® She arrived at the insightful conclusion that
a celebrity’s privacy-based rights and his property-based rights are
not m}ltually exclusive, but rather that they coexist, each
protecting different interests that are unique to famous pers’ons.219
o The question, as Chief Justice Bird saw it, was “whether an
individual’s interest in the commercial use of his likeness is
prot.e.cted solely as an aspect of the right of privacy or whether
addztwnal_or alternative protection exists.”™ She opted for the
%attt::'r. 0pt101.1, concluding that “[iln characterizing a prominent
md1v1_dual’s interest in the commercial uses of his identity as solely
affecting the right of privacy, the majority have failed to confront
the dual nature of such appropriations.”™ The “dual nature” that
she identified is the celebrity’s concurrent interests in the just
rewards of his labor— an assignable property right— and h}s

persqnal interest in controlling what commercial ventures he is

associated with— a dignitary right.*®

In other

213 [ at 1097,

214 Hoffman v. Capital Cides, 33 F. Su
: . . . 2d 867, 873 (C.D. i

a‘_dglgdl)é rev’d on other grounds, 255 F.3d 1180 I?Sm Cir. 2001}. ( Cal 1999) (emphasis

216 See Goldman v. Si :
2006) ee Goldman v. Simpson, No. SC036340, at 11 (Ca. Super. Gt. W. LA, Cry. Oct. 31,

217 Lugosi v. Universal Pictures, 603 P.2d 425

) L es, . , 428 (1979) (“The trial t E:
Eg:ogaeg;ﬁs have &xtenswel);] briefed and argued, that the interest in qlig::i-ort;oizngﬁ:n;}'
T We a ; b .

quzestion oo, gree, however, with Dean Prosser who considers a dispute over this

18 See id. a1 437 (]. Bi i i

2o o i (J. Bird, dissenting).

220 Id. {(emphasis added).

221 I, at 452.

222 See id.at 836 (identifyi i i
: : lentifying the proprietary interests protected by the ri }
836 n11 (acknowledging that they exist concurrently withpdignimry iri’ter:sg)g.ht) and idat
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Chief Justice Bird did not see the extension of property-based
protections 1o the right of publicity as necessarily preventng a
plaintiff from asserting privacy—based protections as well.”  She
recognized that celebrities could authorize certain uscs in order to
generate profits while retaining the right to prevent other uses,
regardless of how profitable they are.? According to her, a
violation that affected both a plaintff’s feelings and a plainaff’s
wallet could be brought under either property—based protections
or privacy based protections, OT both.? The subsequent 1985
amendments (O California Civil Code section 3344 and the
enactment of Section 990(h), which dovetail remarkably with
Chief Justice Bird’s vision of the right, demonstrate that the
California legislature shared her view. ™
The problem with saying that a celebrity trades a dignitary
right for a property right is that we arc attempting 1o find a line
that does not exist. As Professor Alice Haemmerli so aptly put it,
“[d]oes the fact that a prostitute has commodified her body mean
that she can be raped with impunity, or that the rape should be
viewed solely in teyms of economic impact?”™ Or, as another
example, does the fact that Paris Hilton appeared in a raunchy
Burger King commercial mean that other commercial ventures
are free to depict her in the same manner, SO long as they pay her?
The choice to allow one’s image to be exploited for profit is not 2
choice a celebrity makes just once. It is a choice the celebrity 1

making anew In each novel situation.

C. The Right of Publicity as & Property Right Can Be Severed From the
Right of Publicity as @ Personal Right

Any line drawn between the right of publicity as & dignitary
right and the right of publicity as a property right is illusory and
arbitrary.  Since the two coexist 10 protect complementarY
interests, such an attempt would result in a necessary sacrifice ©
one or the other. A mOTe conceptually sound approach is 10
divide the right into its respective interests and relabel it as ™0
separate and complementary rights.

The right of publicity may be divided into the following ™°

components: first, a personal privacy—based right, which may be

- 1
(“This is not t0 suggest b

'urlCS-”} .

993 See id. at 836 nll (1979) (- Bird, dissenting)
flict noneconomic inj

commercial misappropriations of one's likeness may not in
224 See id.
225 See id. e
226 Arguably, it was Chief Justice Bird’s dissent that was ultimately adopted by, ht
legistature when it decided in 1984 to supercede the Lugosi decision and exten! the ﬂ%ﬂa
of publicity to a celebrity’s heirs and assigns. See the extensive discussion of Califor
law, infra at Part 1IB.
927 Haemmerli, supra note 197, at 404.
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merely prevented from actually profiting from them. The assignee
would be able to bring suit, but only for lost profits. He would not
be able to prevent the celebrity from acting.

In fact, if the celebrity’s right of publicity control is preserved,
4 creditor’s and a debtor’s rights and obligations towards each
other, though not towards third parties, are virtually identical to
what they would be absent such a transfer. A debtor may seek
injunctive relief and pursue damages against any commercial uses
of his persona by the creditor that he did not explicitly authorize.
Conversely, a creditor may demand any profits that the debtor
makes from the use of his persona.

As Frederic Goldman asserted before the California courts, a
creditor’'s main use for a celebrity’s right of publicity profits
concerns third parties. ® Simpson’s announcement of the IfI Did
It book deal immediately after Goldman’s failed attempt to
acquire Simpson’s right of publicity demonstrates that a celebrity
with no intention of satisfying a monetary judgment judgment may
still use his publicity for profit as long as he is not the one who is
profiting.* A creditor will be forced to track the revenue strear
and prove fraudulent conveyance to recover.? If Goldman held
Simpson’s right to publicity profits at the time the book deal was
signed, Goldman could simply sue Harper-Collins for
infringement on his right to Simpson’s publicity.  Even in
circumstances involving a celebrity acting in good faith, a celebrity
with a judgment as large as Simpson’s looming over his head has
neither the resources nor the incentive to pursue infringers. It is
most efficient to place the right in the hands of the party that can
best protect it and has the strongest interest to do so.™

At first glance, this does not seem like much of a concession
to the creditors. If the only thing that Goldman could do with
Simpson’s right of publicity without Simpson’s consent is to
pursue third-party infringers, he would be unlikely to recover
more than a fraction of the money owed him. The remedy’s true
added value is in the fact that it changes the parties’ incentive
structure, making settlements and cooperation far more likely.

231 Sge Plaintiff's Supplemental Brief, supra note 134, at 10-11.

232 For example, though Goldman was successful in acquiring Simpson’s rights in the
book If I Did It, as well as tracking down some of the money paid out to him, he was
unsuccessful in reaching some $880,000 allegedly paid by the publisher to “a third party”
in connection with the project. See Judge Freezes O.f’s Book Dough, E! ONLINE, Jan. 4, 2007,
hup:/ /www.eonline.com/ news/article/index.jsp?uuid:fa?1671c—fe26—46b1-99db-
fflcchbbB7c73.

238 See id.

234 Note that this does not deprive the celebrity of also having the right to sue third:
party infringers if he would like to do so = another concern raised by Judge Lefkowitz. It
merely prevents the celebrity from seeking lost profits. See Goldman v. Simpson, No. SC
036340, at 7 (Ca. Super. Ct. W. LA, Cty. Oct. 31, 2006).
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Today, celebrities seeking to avoid paying large moneta

judgments can find ways to make use of their publicity withm?;
directly receiving the benefits, as Simpson did.* However, faced
with the prospect of losing their most valuable asset celebrit’ies are
far more likely to cooperate. The creditor, too, has a stron

incentive to cooperate: when the infringement suits dry u th§
credl't(_)r’s. only chance to derive any value from the celeg;i s
publicity is by giving the celebrity a reason to work; in other wortle

E. Directions for Further Research

A transfer of a celebrity’s right to publicity profits raises man
additional questions that this Note does not purport to answery
Judge Lefk.owir_z, too, raised a number of such questions an(i
state(% that it would be up to the legislature to answer them. O
question was whether, and how, the celebrity should b edited
for failed business ven i % sub Cr?dltEd

_ 1tures that the assignee, or a sub-assignee
may undertake involving the commercial use of the celebri 'S
persona; another was whether such an assignment WOl?iClsl
ne;essllltate that the court monitor credits against the judgment
a:t \ c;l would bear the costs of a Fourt—appointed receiver; anci
yet another one was whether the assignee assumes a fiducia 1
towards the celebrity.? v
; htThesg questions seem o imply that the court will transfer the
ght to the creditor for only as long as the debt is outstandin
?nl(]l that it will revert back if and when the judgment is paid lgr;
Cl;ec.iit'gl?fl a};lpelar to become moot if the right is assigned to the
i Th;: ole, with no possibility of‘ reversion to the celebrity
right is- assessér:iay very .well be the case if the present value of the
Qo psesse at a gigher value than the celebrity’s remaining
o ;ight e :)hr, in ! is case, would not hold a future interest in
s B 20 thus s oulq be un'concerned with preserving its
g crn?leed against the judgment.
he CI:::(i;retr, th{s situation raises‘ a different question: how would
the ourt 3 ermlfne the severfad,rlg}lt to publicity profits’ value for
Alloen el:_ er of the celebrity’s lifetime? Though courts have
o rem;, l(rinatesfof the value. of a f:elf:*brity’s right of publicity for
e inm er of the celel_nntys lifetime in the past, all of the
e ying cases 1nv01-ved circumstances where control was to be
ined by the celebrity. ® It is unclear how the right to profits’

235 See supra note 232
236 See id. at 7-8.

237 M i in Si
ost notably, this happened in Simpson's own murder trial. See Rufo v. Simpson
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value would be determined separately from the right to control.

I am raising these questions merely as catalysts for future
discussion. They fall outside of the scope of this Note, but I am
confident that they are capable of being addressed. Suffice it to
say, that once the right to publicity control is viewed as
conceptually separate from the right to publicity profits, concerns
over possible abuses of a celebrity’s dignitary rights can be much
more easily resolved.

TV. CONCLUSION: PAYING THE PRrICE OF FAME

Goldman’s case was built on as strong a legal foundation as
the sparse jurisprudence allowed. Uldmately, though, he was
likely hoping that the nature of the parties involved would tip the
scale. On one side, there was a plaintiff whose son was brutally
murdered, and on the other, a man widely believed to be the son’s
Xiller, seeking to assert his right to continue to profit from that
very murder.® It was a terrible set of circumstances that Judge
Linda K. Lefkowitz had encountered, but a set that did not seem
to ultimately sway her. Despite calling Simpson’s postjudgment
activities “ghoulish” and “inequitable,”® she stated that the
question is one of “pure law” and that “the determination of
whether postjudgment enforcement remedies may properly
include the transfer of publicity rights to a prevailing plaintiff
could have, in theory, been raised by any plaintiff holding a
judgment against any defendant perceived as holding financially
viable ‘publicity rights.””*" This, in particular, makes the Goldman
v. Simpson case a terrific case study of the interests that the right of
publicity protects and of how courts should rank those interests
alongside other interests, such as creditors’ rights.

Judge Lefkowitz asserted that the fact that Simpson—or any
other celebrity— held financially viable rights that be freely
exploited for financial gain did not mean that he did not also hold
the right to decide how those rights were exploited.”  Her
decision correctly implies that we should not have to choose
between giving celebrities a property interest in the association of
their likeness or image with commercial ventures and giving them

10% Cal. Rptr. 2d 492, 523 (Cal. Ct. App. 2001). A value for such a right has also been
assessed during division of marital assets, albeit as part of the larger pie known as
“celebrity goodwill.” See, e.g, Piscopo v. Piscopo, 555 A.2d 1190, 119203 (N]. Ch. 1988),
aff'd, 557 A.2d 1040 (N]. Super. Ct. App. Div. 1989).

238 See Goldmans Seek Control of O.J. Simpson’s Right of Publicity, supra note 14.
20339 Goldman v. Simpson, No. SC 036340, at 12 (Ca. Super. Ct. W. LA Cty. Oct. 31,

6). &

240 Jd. at 4 (emphasis added).

20%2) Goldman v. Simpson, No. 8C036340, at 4 (Ca. Super. Gt W. LA. Cty. Oct. 31,

2008]

the inalienable ability to decide whether or not to do so in the first

place. Her conceptual failure was one that has ' i
Hi plagued the right
of publicity from the moment that William Prosser coined the t%)rt

of approPriation, insisting that it protected both dignitary and
property ’mterests:?‘*? what the Judge had referred to as the “right
.Of publicity” should have been labeled as two separate rights Hgad
it l?eep so, Frederic Goldman’s claim would have been far ea‘sier o
adjuc_h_cate. .By assigning a right to the profits from a celebrity’s
publ}qty while protecting that celebrity’s right to control his own
p}lbllClty: Juflge Lefkowitz could have completely protected
S1mp_son s dignitary rights while still affording Goldman a
modicum of relief. She could have avoided choosing between

squeezing “the Juice™® to the last drop and leavi T
his alleged victims high and dry. P caving the families of
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