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INTRODUCTION—THE EXPANSION OF COPYRIGHT IN SCOPE AND
DURATION AS A CONSTITUTIONAL CHALLENGE AND THE REASON FOR A
COMPARISON OF CONSTITUTIONAL COPYRIGHT LAW

The modern economy needs and produces intangible goods
that are generally called “intellectual property.”’ Most prominent
among these goods are patents, trademarks, and copyrights. One
usually finds elaborated Copyright Acts in the developed world.
However, as the developed world is still largely governed by na-
tional constitutions or their functional equivalents, such as the EU
and EC treaties, the question arises as to how far the moral and
economic need for copyright law is anchored, restrained, and lim-
ited by these constitutions. The general and accelerating world-
wide trend to expand and add legal intellectual property protec-
tion—the cumulative effect of which is not known and which is
potentially disastrous to science, culture and uninhibited pro-
gress—underscores and highlights the need for the enforcement
of constitutional limits on copyright protection.

Adding to this need is the fact that copyrighted content trav-
els with such ease and speed around the planet, thus changing its
copyright regime with every border it crosses. It might therefore
be useful to examine how the same creative work might fare under
different constitutional copyright regimes.

The intellectual property world is divided into two camps re-
garding copyright: common law countries and civil law countries,
namely the Anglo Amerlcan (:opynght system and the Continental
“droit d’auteur” system.” As such, it would seem a fruitfui and
worthwhile pursuit to compare two major constitutional regimes
from each of these camps in order to analyze how constitutional
law shapes and limits simple copyright law. Moreover, today’s
evolving intellectual property law regime is administered and
shaped by an increasing number of powerful international agen-
cies and multilateral treaties—either under the umbrella of the
U.N.’s WIPO Copyright Treaty (“WCT”) or the Berne Convention,
both administered by the World Intellectual Property Organiza-
tion (“WIPO”}, or under the wings of the WT'O’s TRIPS agree-
ment and TRIPS council. When interpreting these treaties, one
must also look at the (constitutional) copyright traditions of the

' See the Agreement on Trade Related Aspects of Intellectual Property Rights, Marrakesh
Agreement Establishing the World Trade Organization, Annex 1C, Apr. 15, 1994, 1869
UNTS. 299, 33 LLM. 1125, 1197, [hereinafter TRIPS Agreement]  available  at
http:/ /www.wto.org/english/docs_e/legal_e/27- tnps 01_ehun (defining “intellectual
property” via Art. 1 para. 2 within seven categories, including copyrights, patents, and
Uademarks in relaton 10 international trade).

*For a description of this main conceptual chasm in the world of copyright, see ARTUR-
AXEL WANDTKE & WINIFRIED BULLINGER, URHR: PRAXISKOMMENTAR ZUM URHEBFRREC HT,
Introduction, no. 25 (2006),

——Eﬁh____
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member states—either because there is no other guidance avail-
able and the member states must therefore have had their own le-
gal copyright principles in mind when they agreed to these trea-
ties, or because members explicitly and intentionally introduced
into such a treaty a (limiting) provision stemming from the (con-
stitutional) copyright law traditions of one of the members or
copyright camps, or even created provisions which might be seen
as a hybrid mixture of copyright principles from different tradi-
tions.

Eventually, the international copyright law regime will lead to
a world-wide harmonization of copyright laws. As the interna-
tional copyright law regime fuses different constitutional copyright
traditions, the effect will be that national constitutions will be con-
fronted with (and have to implement and digest) foreign concepts
of constitutional copyright Jaw.* All of these considerations sug-
gest that a comparison of national constitutional copyright law re-
gimes will be a valuable and educational exercise.”

However, when talking about constitutional limits on copy-
right law one could come up with many different kinds of consti-
tutional rights and principles that might restrict it: freedom of
speech, freedom of the arts, freedom of science, preempted state
legislative powers in a federal state and so forth, that are all not
based on copyrightlaw reasoning in itself. Moreover, these limita-
tions to copyright would only apply in case there was a copyright
that might infringe one these rights. This article, however, is fo-
cusing on the way constitutions create the realm of copyright in
the first place, how constitutional copyright law is constrained by
the principles which concern copyright itself, and how it is re-
strained by its “internal logic” as it were, as far as such principles
and an “internal logic” can be found. The question I am inter-
ested here is therefore: What is copyright law in and under the
constitution? What is “constitutional copyright law?” Where does
it begin, where does it end? The question as to how the field of
copyright law is thereafter limited by conflicting constitutional
rights is interesting, but will not be addressed in this article.

® One prominent example would be Article 9, paragraph 2 of the TRIPS Agreement,
which obliges the member states to introduce 2 limit on copyright’s subject matter:
“Copyright protection shall extend to expressions and not to ideas, procedures, methods
of operation or mathematical conceptions as such.” TRIPS Agreement, supra note 1. This
provision is clearly modeled on a related American provision in 17 U.S.C. § 102(b) with
quite similar language. 17 U.S.C. § 102(b) (2002).

¥ WANDTKE & BULLINGER, supra note 2, Introduction, no. 6 (foresecing a marriage be-
tween the Anglo-American copyright system and the continental “moral rights” regime}.
The German term for Constitutional Copyright Law is “Urheberverfassungsrecht.”

* See generally Mark Tushnet, The Possibilities of Comparative Constitutional Law, 108 YALE L.J.
1225 (1999) (discussing the value of comparative constitutional law),
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"ljhis inquiry will try to fathom and show how constitutional
copyright is governed, shaped and limited by its own discourse
within the realm of copyright law as a distinct and partly autono-
mous sub-system of constitutional law, This could be worthwhile
because it might lead to a better understanding of how copyright
law could function as a genuine and important part- of a constitu-
tion. In turn, this inquiry might lead to a more refined under-
standing of how constitutional limitations on copyright function
(or might miss their goal), and in what way there may be a funda-
mental difference between limitations imposed by copyright prin-
ciples on the one hand, and other limitations derived from other
constitutional rights on the other hand that are not part of the in-
ner discussions within the realm of copyright law.

’1?his article thus first explores the constitutional structure of
An}eru':san c.opyright law. Part II then turns to the German consti-
tution, taking into account European law. This is followed by Part
III, which provides an account of the commonalities and differ-
ences between the two systems, and concludes with a critical
evaluation of them in comparison. The methodological approach

of this comparison will be guided by the approaches and i
t
put forward by Mark Tushnet.’ y PP cautions

I. CONSTITUTIONAL COPYRIGHT LAW IN THE UNITED STATES

A. Article I, Section 8, Clause 8 of the United States Constitution— The
Intellectual Property or Copyright Clause

The United States Constitution enumerates several federal
powers of Congress. Article I, Section 8, Clause 8, states, “The
Congress shall have power . .. To promote the Progress of Science
and useful Arts, by securing for limited Times to Authors and In-
ventors the exclusive Right to their respective Writings and Dis-
coveries.” The power of the federal government to enact both
copyright and patent law is usually derived from this clause.® The
text of this clause has never been amended. It is usually referred
to as the “Copyright Clause” or “intellectual property clause,” as it
also covers patents and related subject matter.” As this article will

L}
All of . e
s c?r. the translations of German sources and materials in this article were made by the
_Z;xsthhne_t, supra note 5, at 1229 (who also “cautions against adopting interpretive strate-
51MEL at impute a high degree of constructive rationality to a constitution’s drafters.™)
o \}’I'ILLE B. NIMMER & DAVID NIMMER, NIMMER ON COFYRIGHT § 1.02 (3d ed. 2008). '
n the variety of names for this clause, see Justin Hughes, How Extra-Copyright Protection of

Databases Can Be Constituti ) ) i
Hoghas il itutional, 28 U. DAYTON ‘L. REV. 159, 161 (2002) [hereinafter
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be chiefly about copyright law it will use the term “Copyright
Clause.”

B. Genesis and Original Scope of the Copyright Clause

The history of the Copyright Clause per se is not easy to trace
because the clause was introduced but never debated at the Con-
stitutional Convention'® and has never been amended. Statements
made by George Washington and other Framers regarding state
copyright law before the Constitutional Convention indicate that
the Copyright Clause was intended to engender a marketplace in
writings.”" After the Constitution was drafted and subjected to ref-
erenda in the states, Madison made the following statement con-
cerning the Copyright Clause in the Federalist Papers:

The utility of this power will scarcely be questioned. The copy-
right of authors has been solemnly adjudged, in Great. Britain,
to be a right of the common law. The right to useful inventions
seeks with equal reason to belong to the inventors. The. public
good fully coincides in both cases with the claims of individuals.
The States cannot separately make effectual provision for either
of the cases, and most of them have anticipated the decision of
this point, by laws passed at the instance of Congress.]2

The text of the Copyright Clause itself makes it plain that the
primary purpose of copyright is not to reward the author but to
secure the general benefits derived by the public from the labors
of authors.” The Framers’ intentions were threefold:" (1) they
thought it was preferable to favor authors over publishers in order
to develop knowledge; (2) they thought that the progress of
knowledge was in the national interest and that this progress could
be achieved by creating new works; and, (3) the Framers were will-
ing to suppress, for limited times, the copying of expression
(which could amount to censorship via copyright} in exchange for
the progress of the market and the benefit of the nation. They did
not, however, begin from philosophical principles regarding copy-
right; instead, they were rather pragmatic and political, and they

 Marci A. Hamilton, The Historical and Philosophical Underpinnings of the Copyright Clause,
Occasional Papers in Intellectual Property from Benjamin N. Cardozo School of Law, Ye-
shiva University, 1999, at 9 [hereinafter Hamilton, Copyright Clause].
W rd at 10, See also NIMMER & NIMMER, supra note 8, at § 1.02 (stating that “[N]o helpful
‘|egislative” history is available in view of the secrecy of the committee proceedings”}.
? The Federalist, No. 43 (James Madison), quofed in Marci A. Hamilton, Copyright at the
Supreme Court: A Jurisprudence of Deference, 47 ]. COPYRIGHT S0CY U.S.A. 317, 318 (2000}
Jhereinafter Hamilton, Copyright at the Supreme Court].

NIMMER & NIMMER, supra note 8, at § 1.03[A].
" Hamilton, Copyright Clause, supra note 10, at 12,
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treated copyright as a self-evident element of the Constitution.”
The English copyright law of that time," on which American copy-
right law is somewhat based, is only of limited use for definitive

idance when interpreting the Copyright Clause because English
copyright law was not imported wholesale, and the surrounding
governmental structure and principles of the U.S. Constitution are
very different from those of Britain."” Due to this lack of material,
the Supreme Court’s copyright law jurisprudence (approximately
ninety decisions) had for a long time resulted in rather short <opin-
ions, the gist of which was that the scope of copyright law could
largely be defined by Congress with a few limits set by the Copy-
right Clause; this changed with the Feist” decision in 1991.”
Thus, in reverse, one can draw the conclusion that the Supreme
Court has constantly and steadfastly rejected any natural law the-
ory of copyright.”

C. Preemption of State Copyright

The Copyright Clause is not a mandate that Congress must
fulfill; rather, it is a power which Congress may exercise. Only if
and the extent to which Congress exercises this power is state
col_)yri%lht law preempted by the Supremacy Clause in the Consti-
tution.” For a long time, Congress left these state copyright laws,
which often predated the Constitution, largely untouched. Not
until the 1976 Copyright Act (codified at 17 U.S.C.*) did Congress
aggressively preempt state copyright law on a large scale.” This
preemption was achieved with the new provision in 17 U.S.C. §
301. Section 301 states that, beginning on January 1, 1978, all
rights that are equivalent to any rights within the Copyright Act
are solely governed by Article 17 of the U.S.C. and that from then
on, no such rights could arise or exist under the common law or
state law.” A considerable side effect of this large-scale preemption

15 . .
s Hamilton, Copyright at the Supreme Court, supra note 12, at 4.
Namely, the Statute of Anne from 1709, which called for, “the Encouragement of
tftgm;d %\})en to compose and Write useful Books”, giving authors the “sole Right and
Iberty of Printing such a book” (for 21 years), ted in Hamilton, C ;
ot A n_ﬁ,g ( y }, quoted in Hamilon, Copyright Clause, supra
" Hamilton, C‘op_mghf‘ at the Supreme Court, supra note 12, at 4-5.
fd. at 6. This case “suggests that the court’s willingness to acquiesce in Congress's legis-
!gltl‘ve__]udgmems .. . may have peaked.” Id.
N See infra Part IL.D.3,
n Haml_lton, Cof)yright at the Supreme Court, supranote 12, at 5.
Hamilton, Copyright Clause, supra note 10, at 11, See also U.S, CONST. art. VI, cl. 2 (the
Supremacy Clause).
w A11E Copyright Act of 1976, 17 U.S.C. §§ 101-810 (2000).
" l;amllt()n, Copyright Clause, supre note 10, at 10.
o ee NIMMER &.NIMMER, supra note 8, at § 1.01[B] (“Congress has acted in explicit terms
[LhPre-empl various state law through § 301 of the Copyright Act of 1976. Because of
is], . . . courts usually need not gauge whether the federal interest in this field is domi-




106 CARDOZO ARTS & ENTERTAINMENT [Vol. 27:99
in the realm of copyright law is that any redefinition of the scope of
copyright law by the courts may of may not affect the legislative
powers of the states.”

D. The Expansion and Delineation of the Copyright Clause by Congress
and the Supreme Court

The courts have rarely taken up the task of understanding, in-
terpreting, and construing the scope and meaning of the Consti-
tution’s Copyright Clause. Only recently has there been an in-
creasing number of constitutional challenges to the copyright
law.® However, there is still, in comparison to other clauses of the
Constitution, little applicable case law available.”

1. The Influence of English Law and Natural Law on the
Foundations of Copyright Law

Throughout its copyright jurisprudence, the Supreme Court
embraced the principle that copyright law is based on positive, not
natural law. As a result, this Court has assumed the role of statu-
tory interpreter in most copyright cases.” Right away in its first
copyright law case, Wheaton v. Peters,” the Court refused to read
the entirety of English copyright law into the Copyright Clause
and the Copyright Act of 1790 (one of the earliest pieces of legis-
lation enacted by the First Congress); furthermore, it also refused
a natural law foundation for copyright law. The Wheaton case 18
still cited by the Supreme Court when it rejects natural law argu-
ments in copyright law.® The background of this case is the con-
flict between the then official reporter of U.S. Supreme Court de-
cisions, Richard Peters, and the previous Treporter, Henry
Wheaton. When Peters began publishing summaries of cases de-

nant, whether the field of federal regulation is sufficiently comprehensive to raise an in-

ference of intent to pre-empt, or whether any of the other pre-emption ests apply; rather,

in general the courts may simply turn to the explicit statutory language.™).

5 For a detailed account of the breadth and mechanics of the preemption entailed by the

Copyright Act, see MARSHALL LEAFFER, UNDERSTANDING COPYRIGHT, 523-49 (4th ed.

2005).

% The “relatively recent phenomenon of constitutional attacks on copyright law” is

pointed out by Marybeth Peters, who has been the “Register of Copyrights” since 1994 at

the United States Copyright Office/ Library of Congress and thus the highest ranking

copyright official of the 'S, Government. See Marybeth Peters, Constitutional Challenges (o

Copyright Law, 30 COLUM. J.L. & ARTS 509 (2007).

7 “(ntil recently, the body of constitutional law relating to copyright was almost nonexis-

tent. When the Constitution and copyright law did intersect, it was on issues having litile

to do with substantive copyright law . ...” Id See also NIMMER & NIMMER, supra note 8, at
1.02.

i. Hamilton, Copyright at the Sufreme Court, supra note 12, at 7. A nice overview of the his-

tory of U.S. copyright law can e found at the Association of Research Libraries’ website at

www.arl.org/pp/ ppcopyright/ copyresources/ copytjmeline.shunl (last visited Feb.2,

2009).

5 Wheaton v. Peters, 33 U.S. (8 Pet)) 591 (1834), quoted in Hamilton, Copyright at the Su-

grmie Courl, supra note 12, at 28.

™ Hamilton, Copyright at the Supreme Coun, supranote 12, at 9,
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ci?led during Wheaton’s tenure, Wheaton sued him and main-
tained tha}t “an author was entitled,.at common law, to a perpetual
property in the copy of his works.” Wheaton thu’s effecti:}e):l ar-
gued that there existed in the U.S.—"by securing” in the C}(; -
right _Cla.use—a pre-existing copyright law quite apart from tll)i}:é
Constl.tutlon’s Copyright Clause and the Copyright Act. All the
Copyr.xgh_t Clause added, in Wheaton’s opinion, was an a;dditional
Constitutional layer of protection for copyright.™ Peters, in con-
trast, a'rgue(.i that Wheaton had failed to properly obtain c’o ight
by registration (as required by the Copyright Act), and t}I:ZF %he
only copyright law that existed in the U.S. was ,the Copyrigh
Clause and the Copyright Act. pyrgnt
The Court, however, rejected Wheaton’s positi
soned.that Congress had not simply sanctioned appréi?(?st?r? drir el?;
when it enacted the Cog)yright Act of 1790, but had rather c%ea%ed
a new, statutory right.” The Court stated that this had alread
been the case m.'-England: “[T]he law appears to be well settled ir}:
England, t.hat, since the Statute of Anne, the literary property of
an author in his works can-only be asserted under the statult)c ”tY
'The Supreme Court then made it clear that it would nc.)t rec-

ognize any perpetual natural law of copyright:

Th‘at an author, at common law, has a property in his manu-
script, a.md may obtain redress against any one who deprives
him of it, or by improperly obtaining a copy endeavors t(f real-
ize a }?roﬁt by its publication, cannot be doubted; but this is

very different right from that which asserts a perp’etual and'e;:

clusive property in the future icati
publication of the work, afi
author shall have published it to the world.™ rlo wlter the

Thus, thg wprd_s “by securing” in the Copyright Clause do not
operate as a .llmlsls;allon on the congressional power to enact copy-
lt’;)ght legislation.” Eventually, the Wheaton case set the course tl")gr
N e S'upr.eme COL‘lrt’S copyright law jurisprudence for a long time

Y rejecting English copyright law as a main interpretative tool b’
rejecting natural law as a foundation of copyright law, and’ bi

showing great deference to congressi j
. essional jud [
appropriate scope of copyright lgiw.sm Judgment regarcing the

31 )
Wheaton v. Pete
I . rs, 33 U.S. (8 Pet.) at 593,
- l:{l;\m_f.k 8 NIMMER, supra note 8, at § 1.04
m ] '
ilton, Copyright at the Supreme Court, supra note 12, at 8. The direct quotation is:

“Congress, then, by this act, i
. ‘ acr. iread e o s
created o 58 U,S,’EB ) :;t g‘gllea of sanctioning an existing right, as contended for,

Wheaton v. Pet
x . Peters, 33 U.S. (B Pet.) at 657,
- ﬁ!mw_:lﬁk & NIMMER, supre note 8, at § 1.04.
amilton, Copyright at the Supreme Count, supranote 12, at 9,
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9. The Meaning and Scope of “Writings”

Another issue arose in Burrow-Giles v. Sarony,” which dealt
with a famous picture of Oscar wilde.® Congress had previously
amended the Copyright Act to include photographs, and the ques-
tion before the Court was whether this was constitutional, as the
Copyright Clause only mentioned “writings.” The Court rejected a
plain-meaning interpretation of the Copyright Clause. Instead, it
looked to the first Copyright Act from 1790, enacted immediately
after the ratification and passage of the Constitution, and enacted
by some of the Framers to boot. This act already extended copy-
right not only to books but also to maps and charts. The Court
gave “very great weight” to the fact that the contemporaneous un-
derstanding of the Copyright Clause extended beyond a narrow
class of writings.” The decision also makes it obvious that the Su-
preme Court would not invalidate a federal law that had been in
force for almost 100 years. Eventually, the Supreme Court inter-
preted “writings” to mean and to be synonymous with “literary
productions,” concluding that there is “no doubt” that photo-
graphs were covered by the Copyright Clause.” However, this
would only extend to photographs which were somewhat creative
and thus “C)I"lginal.”41 The Supreme Court later gave “writings” an
even broader meaning: “[Allthough the word ‘writings’ might be
limited to script or printed material, it may be interpreted to in-
clude any physical rendering of the fruits of creative intellectual or
aesthetic labor.”® What one can conclude from this definition is
that the Copyright Clause is open to COver new subject matters
that were, like photograph4y, unknown at the time of the framing.
It is thus, in a way, “living.” ®

% Burrow-Giles Lithographic Co. v. Sarony, 111 U.5. 53 (1884).

The picture can he found at bnp://cn.wikipedia.org/wiki/Burrow-
Ci]es_LiLhographic_Co._v._Sarony (last visited Jan. 31, 2009).
® Burrow-Giles, 111 U.5. at 57 (“The construction placed upon the Constitution by the first
act of 1790 and the act of 1802, by the men who were contemporary with its formation,
many of whom were members of the convention which framed it, is of itself entitled to
very great weight, and when it is remembered that the rights thus established have not
been disputed during a period of nearly a century, it is almost conclusive.”)
" Burrow-Giles, 111 U.S. at 58.
* Hamilton, Cofyyright at the Supreme Court, sufra note 12, at 19.
“ Goldstein v, California, 412 U.S. 546, 561-62 (1973).
* Rejecting the notion that ihe Constitution “embalms inflexibly the habits of 1789, the
renowned Judge Learned Hand wrote in 1921 that the Copyright Clause’s, “grants of
power to Gongress comprise not only what was then known, but what the ingenuity of
men should devise therealter. Of course, the new subject matter must have some relation
1o the grant, but we interpret by the general practice of civilized people in similar fields,
for it is not a straitjacket but a charter for a living people.” See Reiss v. Nat'l Quotation
Bureau, 276 F. 717, 719 (SD.NY. 1921).
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3. The Feist Decision: “Originality” as a Limiting Constitutional
Requirement

The telephone book publishing com i i
telephone book entries frci))m Rural’gs whitgasng?Sthoofrl i)df 11,1309
were ﬁctltlo}ls listings that Rural had inserted into its directo e:e
de-tect'copymg. Rural sued for copyright infringement andry N
vailed in the district court and in the Court of Appeals me

The Supre.me Court then had to determine “;hether tele-
phone boqk white pages were copyrightable; that is, whether the
were sumc1endy “original” (or had enough “origin,ality”)44 to ] 4
nfy copyrllght protection. The Supreme Court not onl mledJus_
this question but also decided that the requirement of yorigina.l(i)rl
¥z}1}s not just a statutory, but also a constitutional requirement ’
This most seminal case for American constitutional copyright | .
in rec::nt. yeal;f, Feist Publications, Inc. v. Rural Telephonep.SYermgi Caw
Inc. ( Fel§t”), " was unanimously” decided in 1991.* It “}Tzado',
powerful impact on copyright law, both here and abr;)ad.”49 )

(i) The Reasoning of the Supreme Court in Feist

When Congress drafted the new C i
/ ess : opyright Act in 1976, i
Enade it clear that it intentionally added no def?nition of “origin’all’E
.e;ause Congress wanted to incorporate the long-standing copy-
glg It case law that had developed over the centuries.” Congreszys
Cecnslon to show d‘eference to the judiciary gave the Supreme
¢ ;ti)uir; t]l_l_e opportunity to use a case which hinged on the scope of

Al - .
lawg' nality in order to define a constitutional limit to copyright
The requirement of originality i i i

. ginality itself is prescribed by 17
(I;JrSC ]§ 102(a), which states, “copyright protection subsists Y in
iginal works of authorship fixed in any tangible medium of ex-

pression . * At first. the Sunreme Conre fe
of copyright law itself: preme Court just defines the limits

44 R
See LEAFFER su, i i i
i, fra note 25, at 58-61, with a discussion of the scope of the term “original-
" PNI_MI\IER &; NIMMER, supra note 8, at § 1.06[A].
" Uetst Publ ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340 (1991)
‘ nanimous Supreme Court decisions are very rare in copyri. ht case 1 i
ﬂopnght at the Supreme Court, supra note 12, at b 8 ¢ law. SeeHamilion,
or very critical accounts of this decisi 1, see Justi

ovor critica ion, see Justin Hughes, Created Facts and the
Footd g?m‘Z: labpyngleaz l’it Lz.zw, 83 NOTRE DAME L. REV. 43 (2007) [hereinafter Hughes ng;ﬁz
Creati;;ity- lable Wrttp./ 7{ sstn.com/abstract=101207. Ser also Marc Temin, The Ivelevance o

k ong Tum and the Scope of Copyright Protection for Factual Works, 111 PENT\{

ST. L. REV. 267 (2006-2007); Justi Cofyry,
V. ! ; Justin Hugt ‘xtra- ; 1
ge Constitutional, 28 U. DAYTO‘LT L. IllibVUIlgf)lg s(’QI(-)Igg-QIggga) ght Protetion o Databases Can

Hughes, Created Facts,

50 s , supra note 48, at 48

Se : : 8 at§

shipf I:IVI}II\.;ELEI?S& NIMMh]R, supranote §, at .§ 2.01. ("The phrase ‘original works of auth

b which .p-ur;[)_ose y left undefined, is intended o incorporate without ch L(ljlr-
of originality established by the courts under the previous copyright statg:[gsﬁ ™) )

. ‘g
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That there can be no valid copyright in facts is universally un-
derstood. The most fundamental axiom of copyright law is that
no author may copyright his ideas or the facts he narrates. . . .
At the same time, however, it is beyond dispute that compila-
tions of facts are within the subject matter of copyright. . ..
The sine qua non of copyright is originality. To qualify for
copyright protection, a work must be original to the author.
Original, as the term is used in copyright, means only that the
work was independently created by the author (as opposed to
copied from other works), and that it possesses at least some
minimal degree of creativity.”

However, the Supreme Court took this occasion and decided
to not simply rule on the scope of the Copyright Act itself, but
rather to act in its role as the final interpreter of the Constitu-
tion.? The constitutional context of copyright law had been
mostly ignored for quite some time®® In contrast, the Feist Court’s
observations on copyright law today “define United States cOpy-
right’s bedrock” though “the decision’s constitutional thrust was a
surprise.”“ The unanimous Court flatly stated that “originality is a
constitutional requirement.”‘"& Thus, the Court Jimited the scope
of the Copyright Act and the powers of Congress somewhat, if not
considerably, because not every expression will have enough
“originality” to be copyrightable.

'The Court looked at the words of the Copyright Clause and at
two leading Supreme Court cases” from the nineteenth century to
assist it in defining the scope and content of the Copyright-Clause.
The Court concentrated on two erms: “authors” and “writings.”
Relying on previous cas¢ law, the Supreme Court defined the Con-
stitution’s term “writings” in this way: * [flor a particular work to be
classified under the head of writings of authors . . . originality is
required. . . . [O]riginality requires independent creation plus a
modicum of creativity. . . . The writings which are to be protected
are the fruits of intellectual labor . ... The court then turned to

the meaning of the scope of the term “author™ “[i]n a constitu-
tional sense [it] mean{s] [somecone to] whom anything owes its
origin, [the] originator, maker” and emphasized “the creative

L - »h7
component of originality.

™ Feist, 499 U.S. at 345.

% Hamilton, Copyright Clause, supranote 10, at 13.
* Hamilton, Copyright Clause, supra note 10, at 14.
* Hamilton, Copyright Clause, supra note 10, at 13.

* Feist, 499 U.S. at 346.
¥ The Trade-Mark Cases, 100 U.S. 82 (1879); Burrow-Giles, 111 U.S. 53. See alse Temin,
supra note 48 (arguing that the Supreme Court misunderstood and misread these cases).

¥ Feist, 499 U.S at 346-47.

v——'
i
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Originality is thus something like the essence of authorship.™
STU}::(;l C;:logti";,hhgweverastretched itself to make clear that this S;s lr[i')t
emand, and that originality is diffi £

eIty.59 The Court then fortified irsg t}’ i er?m vetation
thrpughout the decision: “[This] ori;i()nnzfltilt;u?:;jilrénmfgzre[auon
mains the tpuchstone qf copyright protection today. . . . I.t 1s tl;lf;
ngy pr(‘lemlSC of ccl)pyrlght law.” The Court called this premise
e be rock prlnrz‘lplts of copyright™ and a “constitutional mini-
mum.”™ In sum: “originality is a constitutionally mandated pre-

requisite for copyright protection.””
L on.”” The .
tinction to mere facts: Court then drew the dis-

CIIT;) r?()r:;emr?:)t’hcé?:rs .01"|g1na11ty as to facts. This is because facts
do not owe rigin to an act of authorship. The distinction
een creation and discovery: The first person to find
and report a particular fact has not created the fact; he h
has merely discovered its existence. ... [O]ne who ,discotzfl;e:s ;

fact is not its * "o a s
maker” or “originator” .
or’....Th
finds and records. ™ g1 e discoverer merely

brow{}fiil:“thgt’ ttl‘ie Court discarcﬁi4ed the theory of “sweat of the
industrious collection.” The underlyi i

. erlying notion of this
theory, developed by some lower courts, was that copyright was a

:slvllrg i(‘:oor1 ]thi‘j har? wo;'k that went into compiling facts,” (or even
ecting facts), but the Court made st i i

theory: “Without a doubt, the * L it o this
. . , the ‘sweat of the brow’ d i

basic copyright princi - ot of i

ples.”” The Court argued that “
brow” was not within the s bt Gl of the
. e scope of the Copyright Clause i
because the primary objective of copyright is not to rewar%rfkclfizll}j

- b

It elaborated the rationale fi i
‘ . : or why this would exclud
sweat of the brow” protection: “[T]o accord copyright prot};cctlilor?

(1}

o Id, at 346-47.

65

o 1d at 358,

58

o NIMMER & NIMMER, supra note 8 at § 1.06[A].

Feist, 499 U.
S. at 34546 (To be sure, the requisite level of creativity is extremely low;

€ven a lg t amount will q
] .
Ve rSl h o t S.uﬂl( € Illc yast ma Un[y of WOIkS make the glade uitc CaSi]y
LS } R ome C‘rea‘t] L Spark, no matter i i i )
as the QS5€588 S Vi 3 O ]]OW CY l](le, hul[]ble or Ol)\leuS 1t ITllght bE.
bles ()ther WOl'kS 50 long‘ as the simil
, assume that two Oets, eal i p
trate [ . Ch I i
: p S gnmant of the O[her, COmpOSC ldenucal oems. Nei

nality d
ty demanded by the Supreme Court is the soalled “kleine Miinze” (“small change”)

This term describes
: the fact that al i ion i

gl;p_y)_ at almost every creative expression is copyrightable in Ger-
& foist, 499 U.S, at 34647
o 1AL 348,

a work may be original even though i
wor . it closel -
arity is fortuitous, not the result ofgcopying. 3"fl‘:;eislfl:\l-xr:‘x-

» yet both are original and, hence, copyri
el ; , copyrightable.). Id. See als
RRECHT, 26 (2006) (The German equivalent to the lo‘: ?e\.f?eIl\/[c[)’tt?q(!::l—{iE[i3

Id. at 351,
Td. at 352-54,
Id, at 354,

‘A;
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on this basis alone distorts basic copyright principles in that it cre-
ates a monopoly in public domain materials without the necessary
justification of protecting and encouraging the creation of writ-
ings by authors.”

The Court also underscored that, though it m
that much of the fruit of the compiler’s labor may be used by oth-
ers without compensation, this would not be some unforeseen or
unintended byproduct of the Copyright Act’s demand of original-
ity; rather, the Court stated, this is “the essence of copyright” anda
constitutional requirement.58 The Court tried to glean this re-
quirement from the text of the Constitution itself, but did so by

just repeating the text of the Copyright Clause:

The primary objective of copyright is not to reward the labor of
authors, but “to promote the Progress of Science and useful
Asts.” To this end, copyright assures authors the right to their
original expression, but encourages others to build freely upon
the ideas and information conveyed by a work. This principle,
known as the idea/expression or fact/expression dichotomy,

applies to all works of authorship.

It is clear, however, that the Supreme Court held that origi-
that does not favor authors, but rather fa-
Then the Court sealed its reasoning with

ay seem unfair

nality is a requirement
vors progress of science.
a bold statement:

[Rlaw facts may be copied at will. This result is neither unfair
nor unfortunate. It is the means py which copyright advances
the progress of science and art. . . . This, then, resolves the
doctrinal tension: Copyright treats facts and factual compila-
tions in a wholly consistent manner. Facts, whether alone or as
part of a compilation, are not original and therefore may not

be copyrighted.m

Eventually, the Supreme Court dismissed Rural’s claim of
copyright infringement: “As a Constitutional matter, copyright

protects only those constituent elements of a work that possess

more than a de minimis quantum of creativity.  Rural’s white

ages, limited to basic subscriber information and arranged al-
phabetically, {all short of the mark.””

(ii) Legal Effects of the Feist Decision
The legal effect of the Feist decision is that effort without a

67

® Id. at 349,

® 1d. at 349-50.
™ 1d at 850.

™ 1d, at 363

_

.
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greatlve EF}Altcome is not rewarded with a copyright in the United
tz}tt_als. . e creative outcome or “work” has a constitutionall
gnw cged status. Feist effectively curtails any monopoly in publiz
d To}rlnam matelrlals and protects an old idealistic view of knowledge:
: ne g]ineral c1"1ule of law is, that the noblest of human produc‘
jons—knowledge, truths ascertained ' _.
, , conceptions, and ideas—
become, after volunta icati i, : e
s ry communication to oth f i
the air to common use.”” Th e swaitable for
. us, mere facts must be il
all to use. This also fits ni i i s <o
. icely with the First Ame ’
ndm -
;‘er?s of a free marketplace of ideas and expression ? Ezrslt:r?tizl(l)ln
A{iﬁe ES::;E? itI]:at Amen}fan t;copyright law squares with the Firzi
a way that both can operate i
- * a '
modern capitalism in America.” P > foundatons of

(iii) Interpretation of the Feist Decision

One could ar 1 i
o gue that the Feist decisi iti
justifications for copyright aside ® 01(13;1:)11? I;hcaSt% [1;;3 trafiltlonal
Kantian in essence: i ' e e
, : a thing created by a human i
tection because it is an i s or el
embodiment of h h ity.”
The produdt i 3 : is or her personality.
n extension and expressi f 7
o it docis ) pression of that person.
ecision is not at all concerned wi
sonality of the creator but i b producs i
rather with the lity of i i
sonality 0 the crea ther with the quality of its roduct; it
a {;ntflsu So()r;gtlélallt}f as an objective limit to protection o}; the work
e protection of the creator. Feist tk
: . Fei
personifies copyright law.” o thus somevhat de-
The Lockean justification is:

[H]aving mixed one’s labor with the materials provided on

2
See Int’]l News Serv, v. Associ
i I .V, ciated Press, 24 i
;?%{; .1 ’ 8 U.S. 215, 250 (1918) (Brandeis, J., dissent-
amilton, Copyright Clause, su

b _ ' e, ‘pm 1:10(& 10, at 16-17 (maintaining th i :
sionsg,s ;;l)l['):)lf]rlrg;:; (I)dwdmtt})lre in line with its prior First Amendmelntgde::li[si[c}::sc?rft mdFﬂ?t
Dhemy, heresy an;es‘:di ;o;tar:f gnd churches as censors by invalidating laws agaierfset b?;;:;
rotcction). ade it in return possible to profit from dissent via céi)yright

Id. at 17 (*The court’ it
Am ; § proposition that facts must be fi i
n‘ hczntt:lr;lent doctrine that fosters a free marketplace of idl;;e;”;vas g o Bamion. Copy
75%_[31‘;_1;:6 Sup(;reme Court, supranote 12, at 21 S abo Hamilion, Cofry
ilton, Copyright Clause, supra note 10, at 16-17
. X ? ; . F i
E)C;plyg;gﬁl& ggigﬁe; see WILLIAM LANDES & RICHARD ﬁ&i’éﬁ%ﬁ’?ﬁ?gﬁsﬁg g e D
or INTELLsCTOAL PRoPrRy Law, 85123 (2008). See also LEAFFER, supra note 25, at 1725
Locanying th eliJusu ications for copyright: the natural law justification in,l";~ h-'5
im the Conpr 1§[ (]al-n version and Ehe utlitarian conception which is apparentl l())t Jits
o, see REHB§NDER‘H;;?¢;; rl;‘g: aBgerm;q/European ke on the justiﬁ(l:)atinn gfecr:)lp;)géic:
AW , e 59, at 9-16.
%?E&NGHGEWERBLICHER RECHTSSC;Il{ UTZ%‘J%%?%O%?NR}CH FIUBMANN & FIORST-PETER
n ] : -

e arlglﬁggst’h:iﬁ gf;los?filg of Intellectual Property, 77 GEO. L.J. 287, 343 (1988-1989)
$7he ind_ividual s person;gn)' g an individual’s property rights is an act of recognizing
5 Hamilton, Copyright Clause, supra 1

R , supre note 10, at 18,
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earth, the laborer then has a rightful claim in the product. . ..
The justification for placing property rights in the product lies
in the fact that the producer has impressed her labor upon that
which is in the commons and transformed raw material into

. : 79
something else.

Traditionally, copyright law is therefore thought to induce
creative activity by justly rewarding its output with an exclusionary
right. A mix of the Hegelian/Kantian and Lockean view of copy-
right law is thought to support and undergird current American
copyright law;* however, these views were precisely refuted by the
Supreme Court. Feist rejects copyright claims justified: solely on
the basis of labor expended; therefore, Locke’s property theory
can no longer explain-and account for American copyright law, as
Locke’s property theory contains no limitation concerning the
quality of the labor.”

Jeist rather boils down to an acceptance of modern capitalism
by the Constitution and the Supreme Court. This is achieved by
creating a marketplace for expressions by distancing the product
from the producer, by emphasizing the need for wealth accumula-
tion, and by demanding objective quality criteria independent
from the creator’s personality. Feist would thus mark the maturing
of the Copyright Clause, as it {eaves the traditional justifications of

copyright behind.”™

(iv) Criticism of the Feist Decision

The Feist decision has been the subject of heavy critique
claiming the constitutional demand for originality cannot be
found in the Constitution.” The plain language of the Copyright
Clause does not mention “originality” as a constitutional require-
ment for a valid copyright. Although Feist purports to be merely
following and building on former case law, it breaks new ground
by constitutionalizing the originality requirement. Yet, it is some-
what unclear how Justice O’Connor determined (or rather, found
out) that the Constitution demands “originality,” especially when
Feist did not pose a constitutional question and “could have been
easily decided at the statutory level.™ A close look at the preced-

® 4. at 21, Cf id. at 21, n.27, (paraphrasing John Locke’s Second Treatise of Government
27).
% Id. at 21
Id. ac 21.
# Hamilton, Copyright Clause, supra note 10, at 25.
* Hughes, Created Facls, supra note 48, at 43, 45. For his extensive critical analysis of the
Feist decision, see id. at 46-49. '
M Id. at 48 (“The court could have achieved the same result at the statutory level, and
much of Justice O'Connor’s opinion is devoted to the conclusion that purely factual works
are not ‘original works' under the statute.”}. This seems to be a quite withering critique
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ing cases the Supreme Court cites in order to support the constitu-
tional demand for “originality” only reveals that all one can glean
from such cases is that facts are not copyrightable, and not that
there slpuld be an additional creative hurdle to atta,in copyright.”

.CI'ltICS also claim that it is not possible to distinguish betwet‘en
creative exgzression and merely “discovered” facts in the way the
Court ds?e§ because this differentiation might be “fundamentall
flawed”” since “facts” are not “reality,” but rather information cre)Z
ated by humans about reality:

The problem with the Feist analysis is that it is wrong — and that
errorlhas produced over a decade of distortion in copyright
do.ct_nne. Feist is wrong because many facts clearly owe their
origin to discrete acts of human originality.”. . . The Feist deci-
sion’s definition of ‘facts’ and its understanding of their unpro-

tected natu i ise 1
: ' B;‘e fails to capture how created facts arise in our so-
cial reality.

The exclps-ion of mere facts also has the result that simple da-
tabases cont:fumng raw data, which are created with a lot of work
o . .
ir t nc(l)mcreau.wty, are not copyrightable and thus cannot be pro-
c;ecteb. This is criticized as being detrimental to the American
atabase industry and a competitive di i i
isadvantage in c
to Europe. s omparEen
o ,However, many constitutional scholars forcefully argue that
‘ezs}tl s under§tand1ng of'the Copl ight Clause effectively makes
suc protectwn unconstitutional.” Moreover, “[f]ollowing Feist
1cou1£lts. in the United States have consistently found that copyrigh;
;w boes ,r’lgg)t prevent copying of all or a very large percentage of a
atai ase.”” Many scholars believe that such database protection
could not be enacted under any other legislative power of Con-

of Justice O’Connor's methodology.
Temin, supra note 48, at 267.

L1}

beﬁ;tf?:',l 267 (“The addition [of the originality requirement] was based on confusicn
woneen Jan E:a‘gsrsglc:h ;l:edg(::rl.cé . '.t. . l.Thc court, ignoring the difference between the

! he : ribe it, creat factiti it tri
IgaTd;_ilmgh[a minimum standard of originality] ?‘s’) .a acttous mystery that it tries to solve by
copyl']rgg lftsz,t b({:a;;c(i: tIs"'a;:lt:s'e, .:-lui;;:z ‘:muzl 48, at 43 (“lcll is black letter doctrine that facts are not
: fac ered, not created—so they will always lack th iginali

needed for copyright i i b s o
mentally ﬂaweg.z' ).g protection. As straightforward as this reasoning seems, it is funda-

]
Id. at 48, 45, i itical z i ] i
: g s, 5. For an extensive critical analysis of the Feist decision, see id. at 4649,
s, Datbaes supr e 218 C[The Copyrigh Ac can) il procec s dne
dered it o origina] e, but on eativity in its selection and/or arrangement ren-
¢ ; even then, th i
;{l%?‘f tll}:tlselection o Serngemant ™ the legal protection would only extend to copy-
i8 likely result of the Feist decision was heavily critici;
: € y criticized, and Congress att -
eral times to create additional database protection, but has until now %ailesdatoeclil?npsf:l g?;

id. at 159-60, where Hughes a

X es th i ituti

gl}zremféns e agbom lrtgu s that such database protection could be constitutional,
- at 165.

L
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gress—the limitations of the Copyright Clause would eftectively
block any legislation related to copyrightlike subject—matter.gs The
argument proposed is that Feist not only says what Congress may
not do under the Copyright Clause,

but that the [Copyright] Clause establishes what Congress may
not do at all. Nothing in Feist expressly states that the Copy-
right . . . Clause limits the scope of Congress’s power under
other provisions of the Constitution. On the other hand, if the
limitation is limited to that enumerated power in the Copyright
Clause, it is no limit at all—a result that makes no sense.

Nevertheless, as Congress has not enacted such additional da-
tabase protection, there is no related case law and the point is thus
somewhat moot for the moment. Yet, the question of the Copy-
right Clause’s relation to the other powers of Congress is further
discussed in a case concerning bootlegging (secret and illegal re-
cording of live music performances) where Congress actually has
enacted some new copyright-like protection, that was challenged

. 95
1n court.

4. How Long Are “limited Times™? The Eldred Decision

From an economic perspective, it is generally accepted that
economic efficiency requires that copyright terms be limited for
several reasons.” However, there is a long-standing trend in the
U.S. and world-wide to extend copyright terms time and again. In
the U.S., the original term consisted of two subsequent terms of
fourteen years, beginning with the registration of the work. It was
later extended to two terms of twenty-eight years. In 1976, this was
extended to a term totaling the life of the author plus fifty years.
Most recently, in 1998, the term was extended to life-of-the-author
plus seventy years, and for works made for hire to at least ninety-

® Soe id. at 159, 170-89 (providing an extensive and exhaustive account of this constitu-
tional conundrum and Hughes’ critical opinion of it).
* Id. at 181,

:: See infra Part 1LE,
Two of the main reasons are: (1) the costs of finding the owner of a copyright increase

with the length of the copyright term; and, (2) costs may be prohibitively high for creators
of new works if they have to obtain licenses to use all the intellectual property they seek to
build upon. See WILLLAM LANDES & RICHARD POSNER, THE ECONOMIC STRUCTURE OF
INTELLECTUAL PROPERTY LAW 210-53 (2008) (giving a critical account of the economic
justifications for limited copyright terms and state). Gf. id. at 214 (“It is true that enor-
mous tracing costs would be incurred by any would-be publisher of a new translaton of
the Tiad if the heirs of Homer could enforce copyright in the Work, But this is only be-
cause no one knows who they are. . .. Itis. .. absence of registration that creates prohibi-
tive tracing costs.”). fd. See also Richard A. Posner, How Long Should A Copyright Last?,50].
COPYRIGHT SOCY U.S.A. 1, (2003). See also William M. Landes & Richard A. Posner, In-
definitely Renewable Copyright, 70 U, ClI. L. REV. 471 (2003) (Raising questions concerning
the widely accepted proposition that economic efficiency requires that copyright protec-

tion should be limited in its duration.).
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five years and up to one hundred and twenty years. Given this
trendl ;f)wldrds inc;easingly longer copyright terms, “the constitu-
tional limitation should be borne In mi : i :
o ey oy mind that copyright may last

. O.n its face, this language “[seems to] create[] a very real
lir.mt.atlon'upon congressional power.”® The legal significance of
“llm%tf-:d times” is, however, unclear, although the motivation—a
hostility deeply rooted in Anglo-American law and politics to the
conferral of morg;opolies by the executive branch of government—
is cle'ar enough.”™ The problem is that any time period that is not
infinity, that is, any fixed number of years, is limited in the literal
sense of the Copyright Clause. It is KPlain that “’limited’ must
mean som.ething far short of inﬁnity.”Il However, all that can be
stated str:fught_fonvardly is that Congress can neither grant perpet-
1‘.1?1 _copyrl.ght nor, in all likelihood, something that is “nominally a
limited time’ but in fact the equivalent of perpetual protection
(e.g., a' one-thousand year term).”"" Moreover, although all of the
extensions of the copyright term granted by Congress were held to
bf: constitutional, it is likely that a piecemeal approach of con-
inuous extension of protection will become unconstitutional at
the point at which it becomes “de facto perpetual.”'” However, the
Constltuglon is silent regarding this real prospect of its own’ cir-
cumvention.

It is a related problem that the extension of copyright terms
usually also covers existing works. This is problematic if one views
copyright as limited to induce and promote the creation of new
works, because by extending the term for an existing work, the au-
thor cannot be induced to create this work since it alread’y exists
Thus, one could ague that the extension of existing copyrights.
would violate the Copyright Clause. However, the first Copyright
Act of 1790, enacted by the first Congress and by some of the
_Framers, extended the terms of pre-existing copyright. This seem-
mgly was not seen as a constitutional problem, as the courts deem
the Jqument of those contemporary with the Constitution to have
great, }f not decisive, weight; the courts always accepted the term
extension of existing copyrights as constitutional under the Copy-

97

NIM: .

thiat “1[\(4)!]::?(;&- N}MP{ER, supra note 8, at‘§ 9.01 {criticizing this development and foreseein

R imagines that, At some point, an end’point must be reached.”). Nimmer als§

s coz:lttj:-lnug:i l_]x.tsé,miaonnl‘l)r}ct}}:allengeq }course of [legislative] conduct over decades
. $ s e co i itationali

g[ﬁthns] B O ] []]-pyng 1t term] can establish the constitutionality of

- Id. at § 1.06[A][1]. .

o0 l];’LNDES & POSNER, sufira note 96, at 211.

109
NIM
wr MER & NIMMER, supra note 8, § 1.05[A][1].
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right Clause.™

When Congress extended the copyright terms in 1998, via the
“Sonny Bono Copyright Extension Term Act” (“CTEA”™), it invited
a direct constitutional challenge that eventually reached the Su-

preme Court. In Eldred v. Asheroft™ the Court upheld the lower
courts’ judgments validating the constitutionality of the amend-
ment, stating it neither violated the First Amendment” nor the
Copyright Clause.”® At the time of the decision, the Supreme
Court “declined to place any limits on Congress’s authority to ex-

tend copyright terms:”""

Congress has authority under the Copyright Clause to extend
the terms of existing copyrights. Text, history, and precedent,
we conclude, confirm that the Copyright Clause empowers
Congress to prescribe “limited Times" for copyright protection
and to secure the same level and duration of protection for all
copyright holders, present and future.”

As we read the Framers’ instruction, the Copyright
Clause empowers Congress to determine the intellectual prop-
erty regime that, overall, in that body’s judgment, will serve the
ends of the Clause. Beneath the facade of their inventive con-
stitutional interpretation, petitioners forcefully urge that Con-
gress pursued very bad policy in prescribing the CTEA’s long
terms. The wisdom of Congress’s action, however, is not within
our province to second-guess. Satisfied that the legislation be-
fore us remains inside the domain the Constitution assigns to
the First Branch, we affirm. . . S

The only limit the Court set is some kind of rationality
test: whether it is a rational exercise of the legislative authority
conferred by the Copyright Clause. On that point, we defer
substantially to Congress. “It is Congress that has been assigned
the task of defining the scope of the limited monopoly that

0 12 at 1-98 (noting that Chief Justice Marshall, when sitting as district judge, approved of
the Copyright Act of 1790).
I 5am (1S, 186 (2002). Justice Ginsburg delivered the opinion for the 7-2 majority,
Breyer and Stephens dissented.
% op Paul Bender, Copyright and the First Amendment after Eldred v. Asheroft, 30 COLUM.
JL. & ARTS 349, 354 (2006-2007) (arguing that the court's conclusion that the First
Amendment and copyright law do not generally conflict is too broad).
% ce the extensive discussion of this case by NIMMER & NIMMER, supra note 8 §
1.05[A][}], at 1-96-100. See also Kevin Goldman, Limited Times: Rethinking the Bounds of
Copyright Protection, 154 U. PA. L. REV. 705 (2006). See also Richard A. Posner, supra note
95, at 1-2, who analyses the effect of the decision (*[Wle shall now have many copyrights
lasting a century or more, and with the momentum that the Act and the Court’s uphold-
ing of it are bound t lend to future extensions, we face the prospect of copyrights that
are de facto perpetual or close to it. And such copyrights are a bad thing, although to ex-
plain why they are a bad thing will require a careful analysis . . M. Id

NIMMER & NIMMER, supra note 8, at §90.01.
" Eldred, 537 U.S. at 199.
'™ Id. at 222.
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shf)uld be granted to authors in order to give the public appro-
priate access to their work product.”" |

. The (_]ourt also accepted “international concerns” and cau-
lno'ned against “an isolationist reading of the Copyright Clause that
is in tension with America’s international copyright relati
the last hundred or so »H i i interest
' years.” ~ In this context, it is very interest-
ing that the Court accepted as a rational reason among Congress'’s
reasons for extending the Copyright term the fact that the CTEA
was a reaction to European legislation, namely the Copyright Di-
rective that was enacted in 1993. As the court states: e

The CTEA reflects judgments of a kind Congress typicall
makes, judgments we cannot dismiss as outside the Legislature')s:
domain. . . . [A] key factor in the CTEA’s passage was a 1993
Eur(_)pean Union (EU) directive instructing EU members to es-
tablish a copyright term of life plus 70 years.'” Consistent with
thfe Berne Convention, the EUJ directed its members to den
tl’}lS longer term to the works of any non-EU country whose law);
C.lld not secure the same extended term. By extending the base-
line United States copyright term to life plus 70 years, Congress
sough_t to ensure that American authors would receivc’e the same
copynght protection in Europe as their European counterparts
Matchn_lg the level of copyright protection in the United States.
to that in the EU can ensure stronger proiection for U.S. works
abroad and avoid competitive disadvantages vis-a-vis t:oreign
nghth.olders. . . . The reason why you're going to life-plus-70
today is because Europe has gone that w::ty.lg ’

Additionally, the Court accepted the consideration that i
lc_1;ﬂeasmg longevity and the trend toward rearing children iaz:r lirll)
ife der-nanded an extension of the copyright term, as copyright
i1_)r101:ec.t10n after the author’s death was always meant to alloyv: ighe
ollowing two generations to benefit from the copyright. Another
rational reason for extending already existing copyright.; accepted

1o
1d. at 20506 i i i
429'(1084)), {quoting Sony Corp. of Am. v. Universal City Studios, Inc,, 464 U.8. 417,

o %. at 207,

. See also the EU's Council Directi
e : Directive 93/98/EEC of 29 October 1993 izi
ins.fte?rm %f(?flb’yrggtz::uur;;f;fopy}?ght and Certain Related Rights, O]. (L 29(;;1?:?;![1}’12?5
iy . a{mamzation Directive], tlable :
.:;(tif:il; Olpa.ae u/ Lcr:KlI;J riServ/ Lex'UnServ.do?uri=C0NSLE]G:19552?6898:2061 lt 062121}12[;(F{[§Fr-
authorpl 11:5 ;g-grap 1 harmonizes the copyright term throughout the EU to life-of-the-
Citizendps 1t year;.76&rt1cle 7 of this directive contains the provision that had denied U.S
onals e lerSOTh‘ years as long as the U.S. was not granting the same term to EU na-
Convention e o nls provision is in compliance with Article 7 paragraph 8 of the Bernl
for the e Y1 ich allows such exceptions due to a lack of reciprocity. Berne Conventon
1979, 88 s Vlgxgog%nerary and‘Artlsuc Works, art. 7, Sept. 9, 1886, as last revised Oct. 2
mith HpS, lSBGTHO“LS "II;};::IE;J Isjz;:{%u}szg;&éhnerican authors was also in compliar;ce,

K s NT. 3

Eldred, 537 U.S. at 206-07 (citation omitted). AR Vor SS64(L. no- 21 {2000).

I
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by the Court is Congress’s assumption that longer copyright terms

encourage copyright holders to invest in the restoration and pub-
114

lic distribution of works (such as old silent movies).

F. The Relation of the Copyright Clause to Other Powers of Congress:
Alternatives to the Copyright Clause Within the U.S. Constitution

There are other legislative powers the Constitution confers to
Congress, such as the “Commerce Clause™" or the “Necessary and
Proper Clause.” It is still not resolved to what extent these provi-
sions enable Congress to use these general powers in a situation
where the more limited Copyright Clause would apply. The ques-
tion is whether Congress could circumvent the Copyright Clause
in such a way that would seemingly eradicate the limitations of the
Copyright Clause imposed by the Constitution. 1f Congress could
enact copyright statutes (or something which is very much akin to
a copyright) under its general powers, the intended limitations of
the Copyright Clause would be without effect—a result stemming
from the Supreme Court’s broad interpretation of Congress’s
Commerce power. However, the Framers probably did not intend
the Copyright Clause to be meanin$less, and such an interpreta-
tion would seem to be ulrlsystmfnatic.l °

This issue first arose in the nineteenth century when the Su-
preme Court struck down several federal trademark statutes as un-
constitutional:m while finding that wrademarks would not fit under
the Copyright Clause (as they belong neither to the arts nor to the
sciences, but to commerce, and as they are neither writings nor
discoveries‘), the Supreme Court also held that Congress had no
power o enact 2 federal trademark act under its Commerce pow:
ers.® Trademark has thus remained for a long tme {(and partly

still is) a matter for the states.
Currently, this question 1s still the subject of much debate

and litigation. The United States joined the World Trade Organi-
zation (“WTO") and its respective [P-agreement, TRIPS, in 1994
In order to be in compliance with these treaties, the U.S. needed
to change its copyright law considerably, and consequently en-
acted a so-called “anti-bootlegging” statute, codified in the Copy-
right Act.™® This provision is meant to protect performing artists

14 I

15 5. CONsT. art. 1, § 8, ¢l. 3.
(1L} .

See supra note 91 and accompanying text.
" ¢, The Trade-Mark Cases, 100 U.S. 82 {1879).
1 NIMMER & NIMMER, supra note 8, at § 1.09[A}.
dence of the Supreme Court somewhat changed
later, in 1946, enacted the Lanham Act. 15 US.C. §§ 1051-1141 (2000). This Act, how-
ever, is much more limited in scope than the previous unconsticutional acts.
T 17 10.5.C. §1101 (2000). All of this was achieved with the “Uruguay Round Agreement

With the composition and jurispr
since the New Deal, Congress muc

R E 7 I
 pc & 21280, The Co
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from the unauthorized recording of their li
whic.h_no 'copyright protection wgas amilableVSnIzﬁrt{%ng?nC;’:St (ffl)r
rovision is problematic because it has no time limit (s-in Cith
unlawful to s:ell any unauthorized live recordings, no mattece i’lt .
such recclagrldmg.s were made)'™ and contains né) real ori in l"m
'standard. It is therefore highly questionable with res ectg o oo
issues: (1) whether Congress could have enacted it I::md e the
Copy_?ght Clause, and (2) whether it is constitutional b er the
ree recent cases—all in a isi .
in different- ways:m In 1999, the gc%ﬁ‘a?%ftﬁ?i?kaviaﬁo?e the
Eleventh Cl.rcuit held that 17 U.S.C. § 1101 was conl;)tli)tut'S 01’] e
cause even if the Copyright Clause did not apply, it woulciol?a o
sutuuona'l under the Commerce Clause—even ,thou h C naress
hadml;lot invoked the Commerce Clause when it enacgted t%r(:gsrtzsts
3::{0115 '1;‘1:“20;}1“; giiiq it.s}de((::ision on the proposition that the
. in the Constitution stand alon d
be independently analyzed. “In other word e powers
of Congress is alternative to all of the other S’O:Ii(;? ;)fl e
,and w -
;1:1):) :])12 rd”cl)ge'rul:lder“ one of them may very l\)«nf:ll be doalbltil i:rfssr
o th. . us, “the Commerce clause may be used to accom-
Eourt t }?t wf ich the Copyright Clause may not allow.”® The
oo r(:]rénfal]ln(}il that the anti-bootlegging statute was “more of
“ng thar “commt(:) narslegrflzg::h;ér; a cons%iuétional breakthrough,” add-
tng th on sense does not in icate that extendin -
Sisg:;]ltll;itgrz)htecgon to a live perfoll;gnance is fundamentallygir(;::)c}))g—
Copyrisht G e opyrlght Clause.” " This seems to mean that the
congrfs X bu;:use dloes indeed block the other legislative pow f
, but only in extreme cases. e poweR o

Act,” which, in the opini

: : opinion of one i

uonal L prominernt ¢ " . .

VA;?)_ E’%‘;ﬁ?gggnfpmdence in the U.S. See gl:vri[:lﬂ;l?:;omr’e:m}zf ‘;f:nl;\fely killed tradi-

™ See 17 US.C. § '“g?;’agl(gf)ﬁ)éogg also NIMMER & NIMMER, supra note 8 ;’{ §C°P)’SE gght 48

anti-bootlegging statute “para (2000). ”Nlmmer critically or even disparaging] calls th

= N MER ot 108 101 o A st of s SE.05(8].

* NIMMER & NIMMER, suf , at 1398-1401 for an analysis of thi on.

tional ramificatio h mﬁ @ note 8, at § 8E.05 (“Congress largel y. n dns prowiston.,
For further d ns when adding the instant features to co ‘ghtyl' e those constitu-

Be_Pmtected?‘ 1 5?%:;&6“;1 Brian Danitz, Martignon and Klgi?y%gata[a;‘ivbih Live P,

Oliar, Resolving Conflicts A INTELL. PROP. MEDIA & ENT. L. 1143 (0005).  See Dot

oo o g e St Contgy e

al Challenges 1o i e TS 467 (2007); Marybeth P i ;

ernmental 1e§§i view%"), ight Law, 30 COLUM. ].L. & ARTS 509 (200";)y (prese?gr:é ﬁi’;“‘;’;ﬁ

United Sta
¥ t .
1: I, at 1977 e5 v. Moghadam, 175 F.3d 1269 (11th Cir. 1999).

T See NI
MMER & NIMM 3
case. FR, supra note 8, at § 1.03[B] for an extensive discussion of this

Created by the ang urt alsq independently recognizes that * its £ i
l;rll}(? limiL);( ther:lf(l)trléboc}?(l)eggmg statute is a}l;paregdy perpztmg?]annlc{—scgflgi?: r? express
]amm}:() Eh_e public < [;naizc:’rgcords of live musical performances would presumaﬁalexpress
l'ﬂise[d e .ll_mited times” lar; ut the Court simply avoids resolving whether this woylr::\{er
this issue before Buthage of the Copyright Clause because the parties h 3 nover
. see NIMMER & NIMMER, supranote 8, at § 1 ng{B] s had never
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Then, in 2004, a federal district court in California held that

the anti-bootlegging statute was unconstitutional, finding that 17
U.S.C. § 1101 violated the “for limited times” requirement of the

Copyright Clause, which could not be healed by using the Com-
12

merce Clause as an alternative.

In the instant Case, allowing Congress 10 invoke the

Commerce Clause in a situation where the Copyright Clause

would otherwise be violated would “eradicate from the Consti-
gress.“ The framers cer-

rution a limitation on the power of Con
tainly believed that some limit on protection for copyrights and

patents should exist; otherwise, they would not have included
the explicit limits contained in Art. L, § 8, cl. 8. Permitting the
current scope of the Commerce Clause to overwhelm those
limitations altogether would be akin to a “repeal” of 2 provision
of the Constitution.”™

However, in a rehearing demanded by the 1J.S. Govern-
ned by the same court" in

ment,” this decision was overtur
9005 Now the Court simply argued that there was no conflict
e statute did not create a new copyright.

The Statute complements, rather than violates, the Copy-
right Clause by addressing similar subject matter, not previously
protected—or protectable—-—under the Copyright Clause.
Properly construed, the anti-bootlegging statute SEIVes as a
complerlg}‘ent to copyright regulation, rather than a derogation

from it.
Then, in 2007, after a lower court in 9004 had found that
the anti-bootlegging statute would be in violation of the Copyright

Clause, the Federal Court of Appeals '

for the Second Circuit  va-
cated and remanded that decision and held that the statute was
const,itutional.’% T

he court applied the following test: “Congress
exceeds its power un

because th

der the Commerce Clause by transgressing

—________.________—-——-—'_-_-_
™ g18§ Catalog v. Passport Int’l Prods., 350 F. Supp. 2d 823 (C.D. Cal. 2004).
2 /4 at 837.

decision, which is possible in

hinges on 2 question of constitutionality, and asked the

civil procedure whenever a case

‘mdge 1o reconsider his decision. See28 US.C.§ 9403 (a) (2000).
" The court had a different judge because the first judge had died afte
consider his prior decision.

¥ 155 Catalog v. Passport 1nt'l Prods., 40
1 14 at 1176. Apparently, the briefs by the U.
1% ¢, United States v. Mardgnon, 546 F. Supp. 2
store who sold such bootleg recordings was Pro
bootegging statute)-

B The Second Circuit has the most experience in copyrigh
covers the media industry in New York Gity. The Second Circuit is rivale

Ninth Circuit, which covers Hollywood.
™ I nited States v. Martignon, 499 F.3d 140 (2d Cir. 2007).

r deciding to €&

5 F. Supp. 2d 1169 {C.D. Cal. 2005).

g, Government were very convincing.
d 413 (2004) (The proprietor of a music
secuted for violation of the antl

t law because its jurisdiction
d ‘only by the
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Jimitations of the Copyright Clause onl

. . when (1 ‘

15 an exercise of the power granted éoﬂgres(s %);h;)iavég eﬂ_acts
Clause and (2) the resulting law violates one or more pyright
its Of [he Copyr]gh[ Clause.” 37 SpCCIﬁC llm_

This means that whenever th ;

L. e subject _— ] .
the limitations of the Copyright Claus;]e apllzlla}lg?gr 115—1 Oi;)Pleght,
court decided that the anti-bootlegging statute was not ) ever, thf_:
and thus not covered by the Copyright Clause. ™ ThusC?}Fynght
accepted that Congress had the power to enact th e court
the Commerce Clause." e statute under

Though the recent case lav

‘ . v supports the constituti .
the a.nu-bootleg'gmg statute, it should become rz:slté;‘:.tl;)nahty (?f
"‘.’ﬁ?""e‘" th(;“ this matter is far from settled. Some court;oam th'ls
:gicllng t:j) (}f]clare ‘the law to be unconstitutional, thus nullnle Sug
" , and others differ as to whether the Copyri };t cl an

ommerce Clause applies. PYT18 ause or the

To thi i
sill ur?kr?;iving;):\:t;lout a SUPI'CH.IC Court decision, it is therefore
cumvented by the geii:zﬁepgwgpm%hé Clause is swallowed or cir-

. ers of Congress, or h :
Congress from enacting laws using its gengeral pg\l:ve;wﬂfar it blocks

F. Conclusion: the Constitutional Limits to Copyright Law in the U.S

T .
right 122 ai!rllalt}lf]s:es gag shown ‘tha.t there are effective limits.on copy-
pght law in the. S, Constltu_u;_)n. American constitutional 121;
s e por é’::;:f any pre-existing natural law of copyright, and
comyright 1o “}r)is .c?pyrlght. Under the U.S. Constitution, all
copyrght 2 bui)osmve law. Th.e Copyright Clause’s subject ;nat-
s i eﬂ,‘ectivcc:)}l)‘en‘ to extension due to techrological progress
be e ettecth “1m1t on Congress’s legislative powers see;gns tc;
airen, ig n 1t%r lrequm‘ament from the Feist case. This re-
" copyrightab%z fl; }Epl'led by the courts. Facts are therefore
e yoghEbe I erica. Another limit concerning subject
mark egislagion ong time, was that (extensive) federal trade-

was barred by the Copynight Clause. The constf;-

See Adam R .
L.J. 243 (20 egoli, The Next (and Last?) Constituti
i 07) (di . ?) Constitutional Copyri
0 dlarﬁgHOH-)4gﬁlS;g§l:tg 1@58;2” the anti-bootlegging A icsa“sg,ogy‘lflﬁ-hsi’o;m & ENT.
rder for a law to be t 150 (defining the constitutional . right” or not).
allocate proper be considered an exercise of Congress’ acmea'."“g of “copyright” as, “in
Id at 152 (“l;{-?aghm [ expression.”). gress’s Copyright Clause power, it must
was well withj use [the anti-bootleggi .
reil n the ‘gglng] statute is not - .
Permissible unless s;:;’g f)t‘l);f Congr‘?SS s Commerce Clause azilf}?gzingm !aw e
the IMMER & NIMMER suprer constitutional provision prevents its etx);,i'(;trls constucionally
express authority 2 note 8, at 1.09[A] (“Unless i cement.”),
s 1 : nless 1t wi St
:lelglgaung the Wri‘inygst)f;f[ hie Copyright Clause by implicatiofnre ?:ct]h ‘:jﬂuu\fdy held that
ommerce Clause co l;:juthors based on other constjtutionzfl. a t'ill = C?ngress from
uld offer an alternative basis for ‘Copyrightlie ggfl‘lt){, it seems that
ation.’”).
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tutional time limit however, though accepted in theory by the Su-
preme Court, has not yet had any practical effect at all. It thus
remains to be seen whether the Supreme Court will defer once
again to Congress’s interpretation of the Constitution when the
next copyright extension comes around - and there surely will be
another attempt to extend copyrighrt some more. Finally, the

uestion of whether other powers of Congress are blocked by the

Copyright Clause is still open for debate, especially when it comes
to database protection and anti-bootlegging legislation.

1. CONSTITUTIONAL AND EUROPEAN LimITS ON COPYRIGHT LAW IN
GERMANY

It is necessary to point out right away in the beginning that
German “Urheberrecht,” though the proper translation of this
terin is “copyright,” is not entirely identical to the American con-
cept of “copyright.”"m When speaking of “copyright” in the Ger-
man context, one must keep in mind that what is meant is an in-
tellectual property regime in line with the Continental “droit
d’auteur” system;l * here, the concept is not limited to economic
rights but rather puts a heavy emphasis — at least in theory — on the
personality rights and moral rights of the authors (“Urheber” in
German). German copyright is not, with all due respect, just like

American copyright.

A Article 73 no. 9 GG—the Power of the Federal Parliament
(“Bundestag”) to Enact Federal Copyright Law

The German Constitution, the Grundgesetz (“GG”), contains
a copyright provision in its chapter dealing with the legislative
powers of the German federal parliament (“Bundestag”) . Pursu-
ant to Article 73 no. 9 GG, “the Federation shall have the exclusive
power to legislate in the following areas: . . . Industrial property
right, copyright (“Urheberrecht”) and publisher’s rights.” The
genesis of this clause is unspecified; apparently, it was not dis-
cussed much in 1948."

M2 eos WANDTKE & BULLINGER, supra note 2, Introduction, no. 25,

¥ 14 (describing this main conceptual chasm in the world of copyright).

14 A very fine analysis of the ideological history and constitutional aspects of German
copyright law is given in Paul Kirchhof, Der Verfassungsrechiliche Gehalt
1w o MANGOLDT & KLEIN, GG (1996), art. 73 no. 529 et. seq. (providing the his
background, genesis, and confusing language o
Constitution, which was apparently drafted by a single member of the convention
created the constitution (“Parlamentarischer Rar™)). Especially important is no-.
(“Art. 73 no. 9 GG is the only clause
eral parliament] that rests solely on the unaccountable errors and misun
single person.”). See also RUDOLF DOLZER, ET AL., Bonner Kommentar, art. 73 No.

(providing another take on the historical background).

‘

des geistigen Ligem
tuins, in FESTSCHRIFT FUR WOLFGANG ZEIDLER 1639 (1987). ol
Lor1C2

f the Copyright Clause of the Gcrl'tﬂﬁmt
a

[in the section which regulates the powers of the fed-
derstandings of 2
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The question of what is meant by Urheberrecht i i
Article 73 no. 9 GG is not quite clear}; however, theréciggyzlogt?stelnn-
sus that this provision is open to the further development and
progress of technology, science, and culture. Thus, the scope of
Article 73 no. 9 GG can change and therefore encompass new ob-
jects ;gl the future as well as whole new kinds of intellectual prop-
erty. Qne could also say that the German Constitution contains
a dynamic conception of copyright and intellectual property.m
One example would be the protection for non-creative databases
that the EU introduced with Directive 96/9/EC. Such a protec-
tion had never been available in Germany before. It was imple-
mented in § 87a-¢ UrhG, as completely new subject matter (a so-
called “sui generis right”) under Article 73 no. 9 GG—neither the
German Parliament nor any court, to say nothing of the Federal
Constitutional Court, thought that the Federal Parliament lacked
tl}e power to enact the new protection for databases." This is ob-
wously a big difference from the situation in the United States af-
ter Feist. One could, therefore, conclude that Article 73 no. 9 GG
gives the German Parliament the power to shape copyright'law as
it likes, as Article 73 no. 9 GG does not explicitly contain any effec-
tive or substantial limits (unlike the American copyright power as
construed by Feist).™ However, the applicable case law of the
German Federal Constitutional Court (“FCC”) has introduced
other implicit or quasi-limitations (see below).

B. Anticle 14 GG—Constitutional Protection of Intellectual Property
German copyright law is protected and shaPed by the Ger-

man Constitution’s basic rights (“Grundrechte™).” The main an-

126 .
See M ] iiri

oo isjuitlgz,g: Malunz/Durlg (1988), art. 73 no. 145 - 146, 150 (stating that art. 73 no. 9

) sgth emf clause that encompasses all of intellectual property (“Geistiges Ei en-

ceptions an l-erle_o.re open to further development and the introduction of statuto gex—

ey aborat thlmlmtlons. Thus the legislature would, via art. 73 no. 9 GG, decide ?ffec-

& Koo, mjﬁﬂeﬂsg;pagf pr()}ggrty protection granted by art. 14 GG.). See aiso MANGOLDT

H,"-517D(5 o a000 % no. 554, 655, 561 et. seq. Bryde, in Minch/Kunig, GGKI, art. 14,

ee 1017

of art. 73 HS%E(T;SL}.I, suprr;zinote 145, no. 10 (“This must be so because the subject matter

changes, this mun; 1e3§1 atn afl.ways had a dynamical nature. Thus, if the regulated object

liament as well %) 0 a factual extension of the legislative power of the federal par-

ee DOLZER, FT A

hase proteci. L., supra note 145, no. 55-66 on the constitutionali

873 ft? noesct_m]rg (?33 E?)lso V&gel, i:n SC} IRICKER, UURHERERRECHT KOMM:}D}I?L{,}];.:(!E WV?)arltaé

gg’ginafter SCHRICKER:?H ¢ legislative proceedings within the EU and later in Germany

LZER ET AL , i

10. 9 GG is thar :l‘t:gr(a:note. 145, no. 11 (arguing that the only real legal content of art. 73

onstitution accepts that there should be something like copyright

and ntelle . .
ctual property in existence at all. One could thus argue that art. 73 no. 9 is'a

weak
150 %l:e“];‘sggf;ual Property guarantee,)
_ DER, 3 i
PErsons (“Dey Verfj;_:fm n‘ote 59, at 54—:‘?8,. on the constitutional :protection for creative
., Tatroductian nungs;chutz c‘l‘es geistig: Schaffenden”).  See also DREIER, supra note
» no. 3941 (“Constitutional Protection” (“Verfassungsrechtlicher
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chor for this protection is Article 14 GG, which contains both a
protection clause and a duty to balance property interest with the
public interest.” The economic aspect of a copyright is protected
as property (in the constitutional sense) pursuant to the Property
Protection Clause in Article 14 paragraph 1 GG because the con-
stitutional term of property encompasses any right that has an
economic value.™ As under German copyright law doctrine,
copyright also contains an element of personality right or moral
right; the protection is also partially guaranteed by Articles 1 and 2
GG, which protect human dignity and freedom of action, respec-
tively.'ﬁ One could also say that the German Constitution still
contains a concept of “intellectual property” that bears the imprint
of natural law thinking.m
This constitutional protection, however, does not mean that
the legislature is bound by some rigid constitutional copyright
law—the legislature has discretion when it comes to enacting
copyright statutes. Nevertheless, the German legislature must re-
spect the fundamental connection between the economic value of
the copyrighted content and the author. In general, the author
thus ought to benefit, at least in principle, from this economic
value.”™ However, this does not mean that the German constitu-
tion demands a perpetual copyright.‘56
In addition, as the property clause of the German Constitu-
tion is qualified by 2 “public good™/ “general welfare”/“common
weal” provision (“Allgemeinwohlbindung”), the legislature has to
make sure that it strikes a just and appropriate balance between
the individual interests of authors to profit from their creations on
the one hand, and those of the public (and publishers and so
forth) to exploit the works on the other hand, taking into account
the nature and social importance of the right in question o

C. Time Limits in the German Copyright Act (UrhG)

The German Copyright Act (“Urheberrechtsgesetz” or
“UrhG”") was enacted in 1965 with the intention to be a major re-
form of copyright law (“Ui‘heberrechtsreform”). It was subse-

Schutz™)}.
* Grundgesetz [GG] [“Basic Law" = Constitution] art. 14. para. 1 (“property and the right

of inheritance are guaranteed. Their content and limits shail be determined by the
laws.”); art. 14 para. 2 (“Property imposes duties. lts use should also serve the public
weal.”).

182 ¢, REHBINDER, sufpra note 59, at 56. See also DREIER, supra note 112, Introduction, no.
39.

8% ¢.0 also DREIER, supra note 112, Introduction, no. 39.

154 ¢op WANDTEE & BULLINGER, supra note 2, Introduction, no.
note 144, at 1640.

¥ DREIER, supra note 112, Introduction, no. 39,

‘:‘; WANDTKE & BULLINGER, supra note 2, 64, no. 1.
7 DREIER, supra note 112, Introduction, no. 39,

26. See also Kirchhof, supra
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quently amended quite often.”™ Pursu
copyrig ht la.sts.for the time of the lifealc]); tt?lg git[}{(i};(},ia Cerman
years. T]ns time limit was introduced in 1965 with E  now Ger
man Copyright Act; before 1965, it was fif \ AN
of a natural law theo fi | e i Proborents
ry of intellectual property who argued fi
Es;p;t&al property never succeeded in Parliament or in goﬁrt boer
€ reasons in i juri .
time limit are mamifo(lch.lrﬁ?la;h(;;),I:iyrlr.llghl‘i:rurlllillfl fg;ulf::::: PRty
. . a
L};ec (?G-I:'I[m['l COthltU:[lO:lal Court, and thus deemed no:tC ig[le)g o
8‘;1 :3 n:;otr}llal taking”/expropriation” (“Enteignung”).” -
the gomera ,ueblipollcy reasons for § 64 UrhG’s ume limit is that
the gener: rp) Vemc can demand v-th_e free use of intellectual goods
for he 1 ;I:t ove ent of cultural lljfe (“Kulturleben™). Another is
the fact that. tr)y tcl.rcattwe person is not creating in a vacuum and
N erncessons er lt.l is rathe.r building upon the work of his or her
pre forgoue;l E another is that. every cultural expression, if it is
tual/creative cortftiloor?lgs(fgtzli;(:i l:sn (El} ° I_)Ubli(i oo the el
E)}?;fe;séﬁn' (“lKulturbesirz“) of Everylfor:i;ﬁ uxl(?;ir&il: fl:l;ugitl:
that | the;‘:;« ;c:zst,a uso's; lof copy.rlghted contents are possible be-
Cause Ley are mer;rg; e. Rhy51cal property can only be used by
Howoven. conica can bat a tme; only rivalrous uses are possible.
Someone, copies ¢ e Inade of intellectual property, and then
omeone else use it mmpltaneously, non-rivalrously, without
ciminish w{:}{l ene use of the original owner. The analogy would be
exinguish or even diminish the original e, Thus. the sl
A _ ginal flame. Thus, the situa-
brope f t;?&i;gﬁ?iaggie:gal: factua]!y very different from ;2:1
diffel'"Iclpt f.rom the treatment 0;‘;:;‘;21;;::;6%‘131 property that s
beld anz:l “Liitéﬁf:gon for hmtted copyright terms that is mostly
denane e fpmdaifepll;ztlﬂomlpant in German copyright jurispru-
based on a personality hqua 1f3catton of t}},e “copyright as being
ty nght, or “moral right”/“droit moral” (“Ur-

158
Avai A
15 S::‘g‘tbzl;; ‘D‘ WFRW-ge;;tze-lm-mtemet.dc/ urhg/index.html
NDER, supra note 59, ils A
(o WANDTK: & BULLINGER, i mote 3, § 64 Sor atos DRETR. meme e Ta ey S
1w € REHBINDER supra note 59 { o afso DREIER, supra note 112, § 64
See REHRINDER, supra note 59 a;[1t4 ‘4‘}4 7 (providing a detailed account), , '
tlnlzl'DA for a discussion of th e 2 NO. 10.9 (§Upp0rting this decision). See i 2
. See EUGEN ULMER, UR € applicable constitutional case law. ¢ infra Part
f,'“l{ s are not arbitm,w a[ilZEsfaﬁgli‘(X‘Pié{tlAGSFCIlT § 77, 339 (1980) {arguing that time
nd sense of copyright—i ernal copyright misundersta ' ati
I opyright—it follows from the meaning of every SOC{Zl Sg?e;hgl‘f::l:}(:lium}
4 rks o

terature i i
and science have the destiny to be free for everybody (4

a Con
and forever). gemeinfrei”) eventually

S ;
ee REHBINDER, supra note 59, at 45, no. 107.
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heberpersénlichkeitsrecht”).lﬁ4 In Germany, the copyright is in-
trinsically and inseparably tied to the personality of the author.
While the personality is not eternal, it can, according to German
constitutional law, continue to “exist” for some time after the au-
thor’s death. Just as the copyright must eventually fade away after
the death of an author, his or her personality vanishes in the
minds of the surviving persons. Thus, a time limit would be in-
herent in any copyright under German law. Another line of rea-
soning, which has gained the favor of the Federal Constitutional
‘Court (see infra Part I11.D) goes like this: all copyrightable works
are going to be published; the author, by creating the work, in-
tends to publish it, which amounts to an intentional transfer of the
work to the public.lﬁa The concrete time limit, however, cannot be
determined by these theories and must thus be left to the political
process, which has to take into account the average lifespan and
memory-span of the close relatives of the author.’

Interestingly, the long German time limit of life-of-the-author-
plus-seventy-years (subsequently adopted by France and Austria)
later compelled the EU to harmonize and extend the same time
limit throughout the EU in order to put an end to disturbances in
the internal EU market based on varying terms of protection in
member states. As the EU excluded such a time limit for non-EU
citizens, as long as there was no reciprocity, the U.S. felt urged to
extend its term of protecton nationally for Americans and for-
cigners in order to receive the extended protection for U.S. citi-
zens throughout the EU. Thus, the abovementioned CTEA was
enacted, which was held to be constitutional in the FEldred decision
of the Supreme Court. Therefore, an extension of German copy-
right law eventually triggered a similar extension in the U.S. Both
extensions were held to be constitutional, but on different
grounds. This shows how interconnected the realm of copyright is
on a world-wide level.

D. The Main Decisions by the Federal Constitutional Court (“FCC”)
Construing the Constitutional Scope of German Copyright Law

The German Federal Constitutional Court (“FCC”)"57 has is-
sucd several decisions that constru€ the constitutionality and
scope of the German Copyright Act of 1965 in conjunction with

% DREIER, supra note 112, Introduction, no. 54,

® Lirchhof, supra note 144.

16 o REHBINDER, supra note 59, at 46, no. 109.

" The “Bundesverfassungsgericht” is most of the times abbreviated as “BVerfG" by Ger-
man lawyers. The official court reporter from which the decisions are quoted is known as
“pverfGE."
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.[he demands of the German Constitution."” A batch of the most
important and fundamental ones were issued in 1971, in direct re-

action to constitutional challen “
ges (“Verfassungsbesch ”
the then new German Copyright Act. g werden?) to

1. BVerfGE 31, 229 (July 7, 1971)—"Kirchen- und
Schulgebrauch”

The new Copyright Act of 1965 i
contained a § 46 UrhG
gﬁve churches and schools the right to use copyrigghted :M:)rkls 1iant
church and sch(-)ol books (“Kirchen- und Schulgebrauch”) as well
as other ed}lcatlonal materials without having to remuneratke th
autlhor cl)r rightholder. The legislature argued that this free come-
puhsory icense was necessary to keep the costs of schoolbooks and
ot Er ed.ucatlon.al mat_erials down, and that the mere fact that an
21}1;1;1](1); [;Z Ei)ubllsthﬁd in widely distributed official schoolbooks
great honor and official certification " i
cultural good” (“anerkanntes Kulturgut” o
ut”}, compensation
than any amount of mone . ! D hons
y. The legislature thought that :
should even be thankful (“Dankes v g e alomen
: schuld”) that they w 11
to build upon the common and iti o mouiedae
traditional cultural knowled
%szllkeg’c’))oc;sn dotfh ;:lfh pet;pleld(“den geistigen Gesamtbesitz dgez
, ey should therefi
o orietary compenation ™ efore not be so greedy and ask
The FCC however swift] i

] . y declared that this provision
:’:0]:1[]011 of Article 14‘, paragraph 1 GG, because it :Fl)mountrad‘f(a)S ala;
ncompensated taking/expropriation, and was thus invalid

Here, the FCC for the first time i
’ I 1e introd i Tl
test for copyright legislation: ! roduced a kind of balancing

Tti i iti
SCOs ::he ftask of _the legislature, when it is setting the substantive
darg of copyright law, to find suitable and reasonable stan-
e s to secure the use and exploitation of copyright in a way
at is appropriate for the natur ial i
: e and social im
b . portance of
ac([:)gsrslgtlcl)t la;v .. 1 The c1‘nterest of the public to have uninhibited
cultural goods is a justification
s to grant access t
tected works—without 5 i
the consent of the a i
d w : uthor-—after th
publication, in order to use th o,
se them for the purposes of
pul orde - rposes of churches
" 0(()ils and education—however, it does not justify that the au:
or does not get any compensation.m

T : i
hus, the German legislature has some discretion when it

168
i See REHBINDER, supra note 59, at 57.

BVerfG 29, % FCC rej
E 31, 229, 246. The FCC rejected this argument as downright ridiculous, saying

that every i raditi
everybody builds upon traditional knowledge and rightly asked why, under the sta
i € stat-

ute Onl}‘ author i T W L
> Swere 1 2 i
\ 10t P'\ld for thei Urk, as Opp().‘ed to lhe publisht‘l‘s, printers and

, wh ithi 3
) 230_0 were not within the scope of the exception.

|
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comes to copyright legislation; it ray grant compulsory licenses in 3. BVerfGE 31 )
the public interest but generally cannot do so for free. This , 270 (July 7, 1971)—“Schulfunksendungen”

This dec1s'1or1 dealt with § 47 UrhG, which allows schools t
recc?,rd educational broadcasting programs (“Schulfunksend N
gen”) on television and the radio and to keep and use them l;n-
educauopal purposes for a year. There is no compensati n
granted in return to the authors. In this case, the FC(%.) dec'dog
that the provision was not a violation of the prc;perty guarant(;ein

Article 14, L
aw: paragraph 1 GG, and thus constitutional and still valid

amounts to a substantial constitutional limit to copyright legisla-
tion because it diminishes the leeway of the legislature to grant
compulsory licenses at will.

"Most notably, though, is the fact that the FCG uses the *na-
ture and social importance of copyright law” as the decisive argu-
ment. This reasoning does not have a basis in the Constitution it-
self, one could argue, but rather stems from a form of natural law

jurisprudence or ideology, as 1t were.

This provision raises no constitutional concerns. The author is

2.“BVerfGE 31, 255 quly 7, 19’:71)—— not paid additional compensation because § 47 UrhG deal
Tonbandvervielfaltigungen with an additional exploitation of the same work. Th tlzla s
. . . . . | . The aut

This decision was concerned with the exception from cOpy- of an educational broadcasting program already receives r:,:

appropriate clompensation from the broadcasting compan

Thus the -leglslature has complied—to an adequate/ Eufﬁyc t
extent—with the affirmative constitutional demand/du (“I\tmt
fz.issungsrechtliches Gebot”) to give or attach the ex ltgitat'er-
rights of a work in principle to its author. Thelcor'lsf)ti‘tutiolr?;

right protection for private copying in § 53 UrhG. The legislature
had accepted recent case law that the infringement provisions of
the UrhG were in fact unenforceable against private persons, cs-
pecially with the introduction of consumer electronics and taping

devices. Private taping (“Tonbandvendelféltigungen”) of music guarantee of copyri

g ' r right law d i .
was thus made legal. In exchange, the legislature introduced a ‘ ture to grant ml?l{ipgle compeﬁig(?; i"g:na ::la dut{r of the legisla-
still-existing levy-scheme on media copying devices (back then: same work.” T e exploitation of the

tape recorders) and blank media (in 1971, mostly cassettes), Or-

AT iZEd aﬂd m-]intaine(l hy collecting societies llke GEMA IlliS the le islature t
’ i 1 i i ll t i t . 1 ‘g' t O ?I‘I‘ange fOI'. al’l. adequate Compel‘lsation COIISid-
g d d n Order to Ca Cll U-P Wl[h elab y no CVCIY smgle explmtatlon or use must be remunerated'

technological progress, would thus provide 2a kind of collective it just has to be mad
remuneration to the authors and copyright holders. However, sation made sure that the author receives some compen-

both the rights-holders and the producers of copying devices and
blank media were not content with the compromise and chal- 4. o .

lenged the private copying exception as an unc.:fnstitutional taking BVerfGE 31, 275 (July 8, 1971)—"Schallplatten”
or expropriation. The FCG rejected this challenge, ruling that the
legislature had found a reasonable compromise, balancing out the
conflicting interests of consumers, authors and producers of the
new copying devices.” The court also accepted the factual analy-
sis of the legislature that it was not feasible to enforce copyright
against private consumers, and that it also was not feasible to try to
collect individual copyright fees from those consumers. . How- ]

This decision thus limits the affirmativé constitutional duty of

i

) -“:'Ium :
I

| What]i":n; dec1tsll§m 1;; important because it lays out in greater detail
eant by the “nature and social i ‘ : i
| vha by : importance of copyright
| Ci).f\rvthas a constitutional concept. Itis sometimes thought to Il);:a c%ne
e :a co.melr;tc(i)nels of constitutional copyright jurisprudence i
se itself dealt with performing arti :
s g artists, who, under the new
favgglbglh)t ﬁft Of[; 1?65, were treated differently (and somewhat less
y) than before. Their former “real” i
al” copyrights for ph
records (“Schallplatten”) i ol e mere
recc were changed in legal
ccords ’ . ver gal status to mere
Thegp:r?:rrrlfe :lgtlﬁts, prov:idmg less protection to their works
| _ s thus argued that they were stri i ‘
i ' : Y stripped of their con-
o 0;1};:.1 r};ghts pf co_pyrfght protection and adequate compensa-
rule's o e SfC, in rejecting the argument, decided that the new
r performing artists were constitutional, again granting

ever, due to technological progress, it might later become actually
feasible and affordable to enforce copyright against private con-
sumers on a wide scale. If so, it remains to be seen if such a
change in the facts would force the FCC to change its view on the
constitutionality of the balanced compromise it upheld in this de- !

| cision. ‘
vl
i)
Wﬂ“n | .\ l ‘ ™ BVerfGE 31, 270, 274
I " BVerfGE 81, 255, 265. "™ See MANGOLDT & KLET
‘ . T & KLEIN, GG (199
“‘ . Id. at 266, at 46, no. 109, See also id. at 57, (no. ]9‘2iart 14, no. 151, See alse REIBINDER, supra note 59,

P
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signiﬁcam, although limited, discretion to the legislature:

The legislature, when reforming a whole area of law, is free—
within the limits of Art. 14, para 1 GG—to reformulate and re-
shape the substance of existing rights and to create new duties
and claims in relation to these rights, as long as the original at-
tachment of these rights to their owners is preserve 2

{ then got down tO the details and explained the

meaning of the propery protection clause in Art. 14 GG, in rela-

tion to copyright Jaw—this language is quoted by the FCC con-
stantly to this day in matters concerning constitutional copyright

law.™ What follows is partly a free translation and summary:

e of Art. 14, para. 1 GG, does not mean that 2 le-
ot be touched and changed anymore forever. It
substantive changes of such a protected
The legislature has 2 lot of discretion
when it comes to the creation and content of these rights. . - -
Thus the legislature may create new rights, for instance COPY-

rights, that were heretofore unknown o the law. . .. The legis-
lature may thus change individual legal rights when it reforms a
ight, the legisla-

whole area of law. . - When it comes to ¢op
ture was under no duty to grant 1o the performing artists copy-
rights that were the equivalent 1O other, general copyrights.
The legislature was free to create new legal rights that differ
from the existing copyright system. - - - The legislature has wide
discretion concerning which and whose interest should be pro-
tected in copyright 1aw. All the legislature has tO avoid in this
respect is obviously unsuitable or arbitrary decisions, namely
granting arbitrary privileges to one of the interested pa\rties.”7

Then the FCG made a very important and prominent state-

ment regarding the time limits of copyright law (which are not
1

explicitly mentioned or mandated by the German Constitution):

The cour

The guarante
gal right cannt
also does not mean that
right would be illegal.

The time limit for the rights in question meets no constitu-
tonal objection. The claim that any time limit for copyrights
would be unconstitutional s unfounded. The constitution does

not oblige the legislature to create ‘eternal’ copyright claims. All the
constitution demands results from the guarantee of property:

the legislature has 2 duty to attach the economical rights 0 the

-

" pyerfG 31, 275.

™ g (he affirmadon of this decision in BVer{GE 49, 382, 392 (1978) and in BVerfGE 79,
99, 4041 (1988), which boldly states: “The main aspects of the constitutional pr'mciples
concerning copyright law have already been clarified and setled by the judicature an
decisions of the FCC.”

I pVerfG 31 at 284-86.

U G, REHBINDER, sufra note 59, at 46, no. 109 (a

57, no. 141.

greeing with (his decision). S also id. at

e

2009] C
] COPYRIGHT LAW IN AND UNDER THE CONSTITUTION 133

?;lxél::gsi] (1)1:1 l[()irlg(gl};gnl::dwever, this does not mean that the au-
e ; : every conceivable opportuni
Fe(; ,;1;1:;2; zzx;lksb }t is .rather the duty of the legglatur{:?:) tf?nflxz;
e for the ta ancing o_f th.e various interests that is appro-
D oo 1008 s worsining the lommer copyrgh | Coprh
Act fro . e former co ight law -
I v z_’ctgd ::'lnotr}:(lgy(l;)new: ;:lopynghts ?ﬂth time limFi)Z:. gThus, ﬂt??";gzis
O e V{)%ng t Act are time-limiled because of their inhevent
nature (T immmfs;n nach Rechte auf Zeit™) because intellectual
time. Unlimited ccfpyi?igblftff:?ufsaiimb[e R tatie )
! Fomp}]ications bet_:ause soon there fv‘:)(:lllg l(;znrf;)ds;: ]?16 A
. ltl:egalte gtdci)f‘;nershlp of such rights. . . . That CO‘;;YﬁC(;l“tjem'
reared & ;z;?g]?;j from real property—which has no L;gme l?r:le-
(“GleiChlleimsau” Ot])'l of the constitutional principle of equali
{Sleichhe Cha‘m)ct e(t:;use' r.ea! property and copyright are stc{
e e er that it is impossible to treal these rights in the
i 1ast ' rll it comes to the question how long a copy-
oight maj be,d. fg egislature t.las a lot of discretion. The tirl:l}e
nits gyl k cil erent from time to time, taking into account
| the o iSIatg rcumstances and interests at the respective ti
| gislature is thus not completely bound by old copy:ilgli

| doctrines that
erhaps were : i
not anymore.mp P only appropriate at the time, but

5. BVerfGE 49, 382 (1978)—“Kirchenmusik”

The underlyi :
ying question in this decisi

constituli ecision was, wh :
withirllu;:ell?n'a] to allow Fhe performance of copyri Ettl;gr e
“Kirchermﬁllgilfg’)C{;‘rengomes and churches (hence: Chﬁrch mﬁ]slilslc

. or free. The FCC deci ’ -
stitutions: . ecided that this
. Ofrtl}cltl. In ‘the decision the FCC gave a more rec'wasdunco.n_

e legislarure’s duty to protect copyrights: precise dexibr

The legislature has princi

: : p:ally the duty to attact i

higr:lltgi rﬁztrxltt;leog th creative effort to the authlot'hznifotgon}\:z
‘ hm responSibiliI;ee P(;m to decide and dispose within his orglher
| o e d Y. h owever, the legislature also has the task of
4 regulating the tz:s:tt}zlu s of the substantial content of copyrigh‘t law

and to find * e r'ules tha‘t secure an adequate exploitati
1 he copyright which complies with the nzii)[ure z:ﬁg

(2004) (a :
pproving this decisi .
tellectual pr cision and stating, “The £ i
0 e} > act that inv .
granting \"Srio‘:;rgm[i]?itnlls‘tf ;Otecu:d by art. 14 GG does 11:::‘;?;3;;5 ltll(ll Clrea'tors own in-
lsflll ;!'le first place), mkinglimg;sz‘::l'-:st(anafy rights {which constitute inteel]ef:%:l!:?;;)r from
ject-matter.”). S 1t the various necessities dem roperty
which flatly accents all also the most renowned comm anded by the protected
berger. ; y accepts all time limits to copyright as bei entary on German copyright law.
rger, in SCHRICKER, supra note 148, § %21 ' Eo. i{il being essential to copyright law:gKm_zen:

1
73
BVeriG 31 at 287- i
1 7-88 (emphasis added). See also RUDOLF KRABER PATENTRECHT, § 2
, HT, § 26

‘;
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social importance of this right.” . . . The power and discretion
of the legislature is, however, not unlimited: limitations of
copyright that are justified with public interest reasons must be
really legitimated by such interests. An excessive or dispropor-
tionate substantial limitation that is not justified by the social
aspect of colglyright law would be unconstitutional under Art 14,

para. 1 GG.

The court also redefined the reason why every copyright must
eventually fade and end:

A work that is published is no longer under the control of the
author has entered, as intended, the public sphere/ societal
space (“gesellschaftlicher Raum”) and can thus become an in-
dependent factor which influences and determines the cultural
and intellectual picture of the times. This social aspect of intel-
lectual property can be recognized by the legislature and taken
as a reason to use its discretion to grant only a time-limited in-

tellectual property right.”

The FCC later added (see the decision infra subsection 6), “In
the course of time, the work will detach itself from the private con-
trol and will become part of the inteltectual and cultural com-
mons. This is the inherent justification for the time limit of the

duration of copyright law in § 64 UrhG.™"™

6. BVerfGE 79, 29 (1988)-—“Vollzugsanstalten”
Finally, in 1988, the FCC settled which interests would prevail
over the authors’ interests and determined which kinds of limita-

tion would be more appropriate {or proportional) than others.
The particular question was, whether jails (“Vollzugsanstalten”)

™ BVerfGE 49, 382, 392 (1978).
™ 7d. at 400,
2 1 39495 (1978), aff'd, BVerfGE 79, 28, 42 (1988).
6. BVerfGE 79, at 42, 44, 46 (quoting at 42 approvingly Kirchhof, supra note 144)
“German Copyright doctrine says that ail copyrightable works must become common
goods after a certain amount of time. The constitution does not oblige the legislator to
create eternal copyrights. . . - Individual property thus dissolves into public domain
goods. . . . The protected work enters the public sphere and becomes a well-known, rec-
ognized work, thus a culwural good. . . . Though this work stays the same, remains identical
with its original, it is widely disseminated and used by the public. . . . This common and
popular success which was a3 much to the author as well to the work of others and the use
of the work by the public, can be structured by the law in different ways. However, it is,
under the German Constitution arguably feasible for the legislature to accept the fact that
the work is leaving the control of the author anyhow eventuaily, That is why the decision
of the legislature in Germany to grant copyright for limited dmes strikes a just balance—
because the authors intend their works to become common goods of the public, that why
they have to accept that their works are hoping to be used by everybody—and the public
should in return therefore be willing to compensate the author for his efforts.”)
Kirchhof, supra note 144 at 1639, 1648, 1659-61. Kirchhof was a judge at the German
Constilutional Court at the time but did not participate in this decision, as he belonged o

another senate of the court.

T
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were allowed to stage “public” performances of copyrighted works
as part of the supervision and rehabilitation of the inmates (“Ge-
f?ngenenbetreuung”). The court found that this was constitu-
uonal.. In the Court’s opinion, thé public interest is more likely to
prv:evall over the interests of authors and copyright holders tl}ian
Prlv'ate interests. However, the public interest would usuali onl
justify compulsory licenses if authors and rightsholdersywerz
awarded some form of compensation.”™ But even then, the legis-
lz'iture may not deny the right of the author to control’ the cog -
r'lght for any kind of public interest; a limitation of the com enl:s)z-
tion or a free and compulsory license system would orE)l be
justified by a very intense public interest.” With this opiniony the
Court thus established a modified proportionality or balan’cin
test for constitutional copyright law. 5
. T he. FCC further clarified that authors should be able to ex-
plo1t.the1r creations in ways that can lead to a financially responsi-
ble life and: that they can make decisions which make ecogomic
sense. The decision, however, again. pointed out that the individ-
}Jal interest of the author must not always prevail over the public
interest and that the authors do not have a constitutional ripht to
Proﬁt frt_)m every conceivable exploitation of their work Thge leg-
islature is free to recalibrate the balance of interests in.co i l%t
lzfmrl,1 as “IIc;ng as it leaves the constitutionally protected core opfy(fogpy-
It1hge Ct] e(cis ie;[?, cli]ist;ircl;;tgf}‘sgechts "}, which is not further defined in

I11. LiMITS TO COPYRIGHT LEGISLATION MANDATED OR DEMANDED BY
EUroOPFAN Law "

Un unti .
right" blll?[ll tlmw glere has been no unified European Copy-
i gny a flurry of harmonizing directives, containing
! any exceptions. This budding and growing mass of European
sfw E slowly but surely encroaching and marginalizing the powers
the German Federal Parliament to enact copyright law as it
pleases under Article 73 18 ‘
plcascs unds rticle 73, no. 9 GG.™ Moreover, these European
pyright directives contain a significant number of limitations

1.3
This is supported b ier, § ari
] y Papier, in Maunz/Durig (2002 “[Llimitati
b / g ), art. 14 no. 197 (“[L
];Jlé)itt:t?:g r:ra‘;)nsfgze/ E;e ezlr]e more aPt to be justified for the common good(t}Eailggl[l?goor}segf
o . o the approval by MANGOLDT & KLEIN, supra note 174, at art. 14 no.

185 o

- §Vel;fGE 79 at 41-42.
e¢ BVertGE 79 at 40, This propositi i

e ot 7 . proposition recognizes that the efforts of ish-
, printers, critics, etc.) other than the authors add considerable Valuept?)ml.?llelsp(li)tﬁ!l:;l}‘llse}a

work, even though auth igi i

DREIER, supra i
- , note 112, Introducticn, no, 48,
See DOLZER, ET AL., supra note 145, at 8.
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that the member states must implement in one way or another.
The sheer number of directives makes it impossible to examine
each one here; one prominem example must suffice.

In 1993, the European community enacted the so-called
Copyright Term Harmonization Directive'™ because the differ-
ences in copyright protection terms throughout Europe were pet-
ceived as an unnecessary purden on the EU’s (or, at that time, the
EC’s) common market."”’ Setting the term to Jife-of-the-author-
plus-seventy-years throughout the FU, via Article 1, paragraph 1 of
this directive, was the most pragmatic way to respect already-
existing property rights (which eventually led, as shown above, to
the very same term extension in the U.5). This directive 1s
thought to have improved both the EU’s internal market and

. . 191
Furopean copyright law considerably.
According to recital number two of this directive,

[T1here are consequently differences between the national laws
governing the terms of protection of copyright and related
rights, which are liable to impede the free movement of goods
and freedom to provide services, and to distort competition in
the common market, whereas, with a view to the smooth opera-
tion of the internal market, the laws of the Member States
should be harmonized so as to m‘%ke terms of protectjon iden-

tical throughout the Comrr_lunity.”

This statement implies that the seventy years granted to cOpy-
right holders in the EU must be and remain an absolute limit.
Otherwise, the goal of harmonization would be thwarted and con-
radicted. Any new isolated extension of the general copyright
term in the national law of 2 member state would thus violate this
copyright directive. As European law is, in a certain way, higher

than national law and thus trumps national law, such a statute,

¥ ouncil Directive 93/98/EEC of 99 Qctober 1993 Harmonizing the Term of Protection
of Copyright and Certai

Harmonization Directive], available at

i rv.do?uri=CONSI_EG:1993L{)098:20010622:EN:PDF.

and of the G
Certain Related Rights (Codified Version), OJ. (L 572) 12-

lex.curopa.eu/LeXU riServ/ LexUriServ.do?uri=0]:L:?OOB:ST‘Z:OO]
% g0 the discussion of the Copyright Term larmonization
gﬁﬁ G4, no. 17. See also WANDTEE 8 BUILINGER, supra note 2,
' See Jorg Reinbothe,
lanz des Eurcpdischen Urheberrechis. {Trans
copyright law? An account of European Copyright L.
FiGENTUMS UND WETTBEWERBSRECHTS, FESTSCHRIFT FUR GERIIARD S
(Ansgar Ohly et al, ed. 2005). Reinbothe had been, antil 2006, for abou

2:0018:EN:PDF

§ 64, no. 6-7.

head of the division within the EU commission that was in charge of European copyright

Eolicy and legislation.
" (opyright Term Harmonization Directive, supra

2006/116/EC, supra note 189, states the identical language in its recital number three.

n Related Rights, OJ. (L 290) 9-13 [hereinafter Coyright Term
] http:/ /eur-

Directive 2006/116/ EC of the European Parliament

ouncil of 12 December 2006 on the Term of Protection of Copyright and
18, available at hup://eur-

Directive in DREIER, supra note 112,

Hat die Europdische Gemeinschaft dem Urheberrecht gutgetan?—Eine Bi-
lation: Did the EU improve ot do some good to
aw], in PERSPEKTIVEN DES GEISTIGEN
CUICKER, 483, 49091
t ten years the

note 189. The superseding Directive
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whlc_h was in violation of higher-ranking European law, .

all 11'1<e11.h00d not be applicable in that member state, :r?&l ldhln
Euasn}—vmd. Thus, the Copyright Term Harmonizatioﬂ Dir tt‘L}S
1as the effect,of a quasi-constitutional limit on copyrigh lec‘ Ia.
tion in the EU’s member states, including, of coursep}é}eg TG
far, though, no case has arisen challenging the EU, limliinl?:(}:;uiz

no member state has grant
. ed al .
limit. & onger copyright term than that

A. The New Intellectual Property Clause of the EU Charter of
Fundamental Rights

If the EU Reform Treaty, also known as the Li 193
;:r?tt:;i ;1(':1(0 force, the EU Charter of Fundamentzl Ilillsgblftz wTiTlegilyier
into forc fle;s vxiellf:f Currently, t_he charter is still just a proposal with
o Chartergsaf 1;2 ctifrct. Accorvdmg to Article 6 of the Lisbon Treaty
e Chaner thn amen‘tal rights shall have the same legal value a:;
the Trea th:: ! I(_)]ulgh this shall not extend in any way the compe-
tences of .~ Thus, the German and the European le ifl -

will from I.hel.l on have to take into account the new Dt
%;Jall;?sng?e én Article “17 of the EU’s Charter of Fundlz;l;ﬁgzl;t)l(
WhgiCh .addr m(::r1 the 'I_‘anja—Kreil” decision of the EC] in 2003
Consﬁmtioﬁssp L a conflict between European law and the German
Constitat , ll': is settled European case law that European law, in-
aud ing[h uropean f_undamental rights, can supersede any 'r,ovi-

onin U e constitution of a member state of the EU."* Theli i
powerful Intellectual Property Clause in this Charter: Article lIS'7a

Treaty of' Lisbon, 2
: . 2007 OJ (C 3 ]
I‘:’;ﬁ;fl‘tpsée&/]oll;ltm_l.dcn?uri=0]:C:?Oﬁl7:30((i:SOM9E?I)\I'H%\lL auatlable -t hupi//ear
e, e li\;cla;ehslgon {'-l'featy will eventually fail due to the referendum against it i
Hoees and because of political and constitutional challenges in othe her states,
it even cg it s(ti:em§ likely that at least the EL Charter of Fund;nran en?ber_ s i
escae ot oy gs p ;Sgibll;:at;ﬁed IE tlllg- tr}xear future {maybe in a piecemea‘l:gt;:)rréglrl:;s ©
bon Treaty s 1 rom the Lisbon Treaty) because the criti i e Lis
- ich as possible from the 1. se the critique against the Li
provisi 15 _ gainst the charter but X i r
B{airme(:lnr,: (])? ll: Ll?at are perceived by some as “neoliber":lil”aI::rl::(a:ll;enu'y'mmeﬂgamst s
ents hl e sovereignty of the member states or @ un-democradc v
S, however, an exception fi itai d
legal cltert s ption for Britain and Poland, wh h : i
Rishis of ll.!e.SEez ?;t.el ofUthg Protocol on the Application of t(;]f([]hi{g::]: :)tf ;w“(lzlhave al
155, pean mogachPoland and to The United Kingdom, 2607 (13!1] 3(1(1‘1%16%1)1
lex etropa iServ/si . - ‘ ’ i/
,:. P P‘g. g%}:ngi;r;ﬁzt;éegﬁoj/‘2027/c_3()6/c_3062007I2]7en0156()1 Bl;llt)I::l:i{/eur.
S P ; DE BURCA, EU LAW, 35862 (3rd ed. 2002) (discussin
the EU)Chﬂl‘;[ljtet:rleg?lFfOUgdauons and doctrine of the EU'(S Las?g -ﬁZUhOé) A
Gmﬂdrf?ch[e, in EURO:t{ll‘ame‘ntal Rights, are delicately carved outgb ’]Ei'embgqleq o
S0gy e, in EUROPA gm}s VERFASSUNGSRECHT 583630 (Armin vort Bogd a, e
ey S o TN PPERMANN, EUROPAKECIIT 150-52 (2005). The chog et
9000) -europarl.europa.eu/charter/pdf/text_en.pdl ' {last Eisidt::tc‘i:r 117'?:12)“!3111-

196 .
See OPPERMAN, supra note 194, at 153,

L;
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paragraph 2 bluntly states, “ Intellectual property shall be ;z'm)atecteal.”197
This clause it obviously influenced by natural law theories and
thinking, which could have an effect on future legislatiom“38 and
will add an interesting dimension to the debate over where to
draw the boundaries of copyright in the modern digital environ-
ment."”” What is conspicuous is the fact that the clause does not
mention any tme limits. However, it is unlikely, in view of the
strict limit of seventy years originally set by the Copyright Term
Harmonization Directive, that the Intellectual Property Clause ac-
tively propagates some kind of eternal copyright protection. Nev-
ertheless, as the clause is among the fundamental rights, it could
well be that the clause contains an affirmative duty to protect intel-
lectual property and thus to enact ever-increasing copyright pro-
tection (even if the Charter does not grant new competences to
the EU).”” The reason: the EU would not need new competences
and powers in regard to copyright, obviously, as it has already en-
acted numerous copyright directives under the harmonization
competence. All one can say at the moment is that the legal ef-
fects of such a peremptory statement as “intellectual property shall
be protected” are uncertain.”

The question i how far Article 17, paragraph 1 of the Char-
ter, which contains the general property guarantee, influences the
FU’s Intellectual Property Clause, especially because paragraph 1
contains certain limitations to property. One might think, using a
systematic interpretation, that these exceptions exclusively and
only apply to Article 17, paragraph 1 because it is Article 17, para-
graph 1, sentence 3, which allows limitations to property for the
public good: “The use of property may be regulated by law in so
far as is necessary for the general interest.” If this does not apply
to Article 17, paragraph 2, which comes after this general excep-
fion, many exceptions to copyright law would be illegal under the
Charter, such as the exception for private copying. However, a

97 The German text uses the controversial term “Geistiges Figentum.”

98 o WANDTKE & BULLINGER, supra note 2, Introduction, no. 27 {(commenting on the text
of an identical prmﬁsion in the failed £U constitution}. See also STREINZ, FEUV/EGY,
Charter of Fundamental Rights arl. 17, no. 4 and no. 7 (R. Streinz ed, Munich 2003) (dis-
cussing a former decision by the ECJ (Metronome Musik/Music Point, from 1998, ECR1
1953) that constituted the European case law basis for the EU'S “constitutional” protec:
tion of intelleciual property and which led 1o this clause), Fora discussion of the princi-
ples of EU copyright law, sce also in detail CRAIG % DE BURCA, sufra note 195, at 1097
1103.

® prian Firzgerald, Sympiostum Review: Innovation, Software, and Reverse Engineering, 18
SANTA CLARA COMPUTER & Hictt TECH. L.}, 121, 155 (2001).

20 ¢ Treaty of Lisbon, supra note 193, at art. 6.

®! Jean-Luc Piotraut, Furopean National 1P Laws Under the EU Umbrella: From National to
European Community IP Law, 9 Loy. INT'L L. REV. 61, 79-80 (‘2004-20()5). However, it is ap-
parently not really true that the media company Rertelsmann lobbied for the inciusion of
this broad Intellectual Property Clause as some kind of “Bertelsmann Clause,” as it were.
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there to u i
nderscore the importance of Intellectual Property:

Protection of intellectual pro
. tel perty, one aspe i
grr;)p:]:;y,l Is c;tp:at]y mentioned in paragrgplclt;ié?:u;ghft' 'Of
groving | ppo . nce and Community secondary legislation0 IltS
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s persuasiy elr accept th.e official explanation of the EUOE if the
o persuas e, let alone binding authority, because th harter
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value and are simply i
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s ply intended to clarify the provisions of the Char-

B. Conclusion: Constituti Germ
; stitutional and European Limi,
. tmils
Copyright Law 0” v
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Fefonauer and re rg:;u atory approaches, while not prescribin o
Rather. oy Foc hans:ectl“mng the protection term or exce %ioaxzl 4
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enough substantial support. On the other hand, even though
“eternal copyright” is not explicitly ruled out by the German Con-
stitution, it seems likely that no kind of “eternal copyright” would
survive the balancing test.

This balancing approach, however, has its pitfalls, and the
legislature might often not know what is constitutionally permitted
unless the FCC issues a clarifying decision. Thus, the FCC, wield-
ing its balancing test, effectively influences and shapes German
copyright law to quite a considerable degree. What appears (o be
problematic is the fact that the FCC still uses a kind of natural law
approach when it deals with copyright, arguing from the “nature”
of copyright — this approach might veil the FCC’s own political
agenda and has the capacity to sow confusion and intimidate and
paralyze the legislature. One can thus be quite critical of the
FCC’s constant ideological and unreflecting use of the “Wesen” or
“nature” of copyright and “Geistiges Eigentum”/ Intellectual Prop-
erty as an argument in and of itself.™ Often natural law reasoning
or reasoning from the objective meaning of legal terms is used to
hide one’s own interests and policy convictions and to sell them as
grand, incontrovertible truths—a trick sometimes used to evade
contentious, serious arguments over substantial issues.”” Appar-

W goo RENBINDER, sipra note 59, at 4142, who notes that the terin “Geistiges Eigén-
tum”/Intellectual Property was.dug up from the legal history of civil law, where it was
mothballed. Id. at 41, “There js a reason that the term ‘Geisuges Eigentum’/ Intellectual
Property is used in a simplified and propagandistic way that appeals to lay people who are
not copyright experts. This way the old natural faw doctrine of the French enlightenment
is revived {propri€té intellectuelle, intellectual property), which propagated—in order to
legitimize and thus push through certain political demands for the creation and exten-
sion of copyright law—a natural copyright that purportedly was above the state and poli-
tics. This is a classic example of the ‘erernal return of natural law’ from the natural law
phase in the German courts in the 1950s and early 1960s, when courts argued often in the
hame of the ‘nature of u thing’ (‘Natur der Sache’) that inteliectual property and copy-
right law was at its core independent from positive statutory law. Thus, the term ‘Geistiges
Eigentum’/intellectual property is nothing but an ideological fighting word or battle cry
{‘ideologischer Kampfbegriff'} which is intended to let certain policy demands for desired
contents of statutes look like being naturally binding on the legislator. However, such de-
cisions are not prescribed but rather have to be decided democratically.” Id. at 41 {cita-
tions omitted). “The Term ‘property’ should not be used as a description of the control
¢*Werkherrschaft’) that copyright grants over creative works. Equating this control with
real property sows confusion because it ignores the aspect of moral rights in copyright. . . .
One should therefore refrain from using the term ‘Geistiges Eigentum’/ Intellectual
Property in the realm of copyright/’Urheberrecht.’" Id. at 42 (citations omitted).
See alse Christoph Ann, Die idealistische Wurzel des Schutzes geistiger Leistungen, GRURInt 2004
Heft 7-8, p. 597, 600 (pointing out that the fact that American copyright law is not based
on natural law reasoning casts doubt on the European attempts o base copyright law
principles on natural law, especially because natural law reasoning is otherwise still very
much alive in the U.5. . .. In the end, Ann comes 1o the conclusion that the modern
world wide intellectual property law regime is more concerned with the protection of in-
vestments, and less with the idealistic roots of intellectual property law. This, together
with the progressing commercialization of intellectual property, Ann concludes, consid-
erably weakens the viability of any attempts to base intellectual property law ox natural law
or other idealistic foundations. fd. at 603).
5 Iowever, this methodological assessment is not meant to downplay the FCC’s good in-

|
|
i
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ently, for pf)licy reasons, the FCC is not willing to admit that Ger-
man copyright is only constityted and shaped by positive law
nameg thg GG and the UrhG.*® Nevertheless, the contention 0%
;hg FCC t atdlﬁ) WZ}S the nature and intention of copyright law to
ade away and be limited i
e p01¥cy' ited makes economic sense and seems to be
The balancing of the interests of th
e author and of th i
[hat‘; the F CQ demands, however, amounts to a kind of du;f P:;l l?)hC
timize copyright law. One could say that, under the GG, the le I:
lz;lturedrr}ust alwa)ﬁ make sure that copyright law is struc,tured a%ci
shaped in a way-that it contributes in the best h
the authors-and to intellectual and s el st e
e of the enltare Mgy nd cultural progress and the well-
The limiting influence of Euro
o ] ‘ pean law on German copyrigh
gw is immense -and‘ growing. The Copyright Term Harmonli)Z;igorf
11recl:1ve contains a mandatory definite limit of life-of-the-author-
Pnus-seventy-%ffar?] that the German legislature cannot circumvent
in any way. Finally, the EU’s new Intellectual P
is looming at the horizon will in all likeli o o Gt
ikelihood transform G
and European Copyright law signi i 'eatly to sy
. gnificantly, but it is to ]
how. As it seems to be influenc g s well
how. ed by natural law thinkin 1
it might well be that the German balancing test for consgtiii‘;rel;i

copyright will s d
copy g pread to the EU level and thus to the ECJ in this

C. Comparison of the U.S. and German Constitutional Copyright Law

Th ;
Originaleirl)jtfr;tagg tiermany have in common that the genesis and
eir constitutional copyright law i i
known and uncle i pyright law is mainly un-
ar. This thus empower: i i
X s their respect i
tional courts to develo P pective constitu-
p and shape the crumbs of i
few s _ . s of meaning that the
How;;:tel‘]ces of copyright law in both constitutionsgcontain
deferenr, n general,. the U.S. Supreme Court shows much more-
except ;;5 (t)(t)" }h'et)ptcﬁlcy considerations of the legislature (with the
"els an the FCC, which evalu i
: et ; ates eve -
right legislation for its constitutionality. 1y bit of copy

Whil ituti i
e the U.S. Constitution contains a textual basis in posi-

tentions and i ai i
o Constjtu:it‘:nizlthc? fal_r }:ind benign results when it construed the foundations of G
parliament and dhe adlrany'ng.. t Ia}w. If at the time the other constitutional actors l?k Lir-
approach, it might just ;r;lstrzhtl(;]n well;e only able to understand and accept a namr;l lav?r
+ At m well have been the s i isi
Pogtﬁuram Jurisprudence. ¢ smartest way (o write the decisions using
" See GOLDT & KLEIN “ i
existence under Cermmn 1o mﬁ’i’a note 17.4.( [Clopyright as intellectual property owes its
© State 1t oo macrm Iavy SO ely to positive law.”). However, it might be a bit to :
considerable dg o sly. Ut ltsilobvmus that the FCC’s case law itself shaped this al?e;n:ldl
gree, using the GG and the UrhG as starting points and quarries forn i
ar-

guments.

See RICKER mf)mn te 14 ntroduction, no. 1
SCI C] » 0 ]. 8,1 i s . 13.
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tive law for the time limits of copyrights, the German Constitution
does not. The FCC’s balancing test, however, inspired by natural
law conceptions of copyright, will prevent the introduction of
eternal copyrights. Thus, both constitutions have in common a
requisite, although undefined, constitutional requirement for a
time limit of copyright, while the exact duration and scope of the
limit is determined by each nation’s respective legislatures. Both
in the U.S. and Germany, the constitutional courts would most
likely strike down excessively long-lasting (but not formally eter-
nal) copyrights, but this has not yet happened. In contrast, the
Copyright Term Harmonization Directive now requires Germany
10 have a mandatory time limit for copyright demanded by positive
law that is higher than the constitution. In another twist, the new
Intellectual Property Clause of the EU Charter of Fundamental
Rights might beget new Furopean and quasi—constitutional af-
frmative demands for the extension of copyright.
Both the U.S. and German Constitutions are textually open

to covering New copyright subject matter to keep pace with the
dynamic progress and development of science and art. The legis-
latures are thus free to expand the scope of statutory copyright,
within certain limits, though. Here, it might make 2 difference
that the American Copyright Clause explicitly mentions the reason
for copyright protection (“promoting Progress . . ), whereas
the German Constitution grants the copyright law-making power
to the Federal Parliament without stating why there evenl should
be such a thing. Moreover, as long as the Feist decision in the U.S.
(for which there is no textual basis) is upheld, the requirement of
originality will exclude some subject matters, like database protec
tion, extensive federal trademark protection and perhaps also the
protection of performing artists. Germany’s constitution, 1n con-

trast, knows no substantial minimum threshold for copyright law,

which is why database protection was Never a constitutional issue

in Germany. This is also the reason that, in Germany, the ques-
tion never arose whether the legislature could enact copyrightlike
law using other competences or powers of the constitution. The
limitation on new subject matter in Germany might be more sub-
tle; it all depends on the outcome of the balancing test. So far, the
FCC has shown no inclination to go in the direction of Feist.

CONCLUSION

This comparison shows that constitutional copyright law in
the U.S., as well as in Germany, is a richly—developed field. Itis

- —
™y g CoONST. art. §, § 8, . 8.

— —f
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constitutional law questions, whereas in Germany most of them
are—due to the balancing approach. This in return means that,
in the U.S,, the Supreme Court, and thus the Constitution, will not
have a large impact on the current world-wide wave of new and
stronger copyright protection that is also coming to the U.S unless
there is a fundamental change of copyright law, such as the intro-
duction of some kind of eternal copyright protection. Congress
will therefore in all likelihood be able to remodel and patch the
Copyright considerably in the future, thus there is always the
chance that Congress will, intentionally or inadvertently, distort
the balance of the current Copyright Act because of heavy lobbing
from corporations of interests groups, and forget about the just
interests of the authors and the public.

In Germany, however, where there s also a lot of significant
new copyright law being enacted (a new and major Copyright Re-
form that takes some parts of the rights of consumers away en-
cered into force on January 1, 2008, and the next Copyright Re-
form is also on the horizon), the FCC's standing case law and
willingness to scrutinize the legislature’s policy reasons will invite
many constitutional challenges. These challenges could all be
successful, even in minor respects, because of the blanket balanc-
ing approach of the FCC. 1t could very well be that the FCG might
thus be able to stop many little, but nonetheless unfair, distortions
and abuses of copyright law whose equivalents the Supreme Court
would in all likelihood have to accept. But it is of course also pos-
sible that the FCC gets copyright principles wrong in a major area
of copyright and thus wrecks the German Copyright Act.

In the end, it remains of course t0 be seen and open to per-
ennial debate which constitutional copyright law approach leads
to the better, more consistent and just copyright law for the au-
thors, the rights—holders, and the public, and which is more de-
mocratic.
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