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For years, Jack McClellan, a forty-five-year-old Los Angeles na-
tive and self-proclaimed pedophile, maintained a virtual “how-to”
website for pedophiles called “Seattle — Tacoma — Everett girl
love.” The website’s primary purpose was “to promote associa-
tion, friendship; and legal, nonsexual, consensual touch (hugging,

l cuddling, etc) berween men and prepubescent girls.”” In addition
‘ to providing information about upcoming children’s events and

l } local attractions where little girls are easily viewable, the website
) also displayed non-sexual pictures of young girls. McClellan took

these pictures in public places, but did not obtain the consent of
the children’s parents before posting them on his website.”

.' Permission is hereby granted for noncommercial reproduction of this Note in whole or
In part for education or research purposes, including the making of multiple copies for
tlasstoom use, subject only to the condition that the name of the author, a complete cita-

! !;mn, and this copyright notice and grant of permission be included in all copies.

! Se¢e The Internet Patrol, http://www.theinternetpatrol.com/ Jack-McClellan/Jack-

E MeClellan-Seattle-Tacoma-Everet-Girt-Love himt (last visited Jan. 23, 2009) {a screenshot

' gg dJ!\chlellan's former website).

* See id,
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In March 2007, several news stories on McClellan prompted
local parents and community members 10 join together in an ef-
fort to shut down McClellan’s website.! Legally, however, the activ-
ists had no recourse: the site is protected speech under the First
Amendmentf" Thus, the children whose pictures appeared on the
website arguably became innocent victims of sexual predators, as
visitors to McClellan’s website used these pictures to mentally ful-
£ill their sexual fantasies. Parents had no way to protect their chil-
dren, since thoughts canmnot be regulated—regardless of how little
social value those thoughts may have.”

The website was eventually shut down by McClellan's internet
service provider, but the website’s legality remains intact—the First
Amendment forbids any limitations on advocacy speech unless
such speech is “directed to inciting or producing imminent lawless
action and is likely to incite or produce such action.” Since the
Supreme Court has aliowed restrictions on the right to free speech
in only a handful of situations, it is unlikely that McClellan’s web-
site would fall into any of these caltegories.E

This Note advocates for legislative change: that it be unlawful
to post pictures of children on websites that promote Of encour-
age criminal or indecent behavior such as pedophilia and pornog-
raphy, even if 1) the pictures are non-sexual and 2) the website’s
content is not unlawful or contains protected speech.

A law prohibiting these pictures is bound to be challenged in

"light of the 2002 Supreme Court decision in Ashcroft v. Free Speech
Coalition. This Note will explore the First Amendment limitations
on obscenity and child pornography and argue that a law limiting
this new category of unprotected speech would be constitutional.
In Part I, this Note will discuss the history of some of the areas of
speech that are already excluded from First Amendment protec-
ton. In Part II, this Note will look more closely at the speech on
Jack McClellan’s website. In Part 111, this Note will examine one
example of proposed legislation that aims to criminalize websites
like McClellan’s and explain why such legislation, while possibly
constitutional,  will be ineffective in light of the very
strict Brandenberg “imminent lawless action” standard. Finally, Part

' See eg., Zoe Fraley, Pedophile Visits Local Events; Man Pusts Girls® Photos on Web, THE
BELLINGIHAM HERALD {Wash.), Mar. 97, 2007, at Al; Robert Shaffer & Dan Springer, Seal-
tle-Area Pedophile Has ‘How-to’ Web Site for Men Seching Litile Gurl Activities, FOXNEWS.COM,
Mar. %0, 2007, http://\«W.foxnews.com/story/0,2933,262700,00.html.

¥ 1].5. CONST. amend. L.

® asheroft v, Free Speech Coalition, 535 U.S. 234, 253 (2002).

" Brandenburg v. Ohio, 395 U.S. 444, 447 (1969).

® Douglas E. Plocki, Harm Advacacy Theory: Where to Draw the Line Between Free Speech and
Criminal Advocacy, 12 GEO. MASON U. Crv. RTS. L.J. 29, 35 (2002).

9 Asheroft, 535 U.S. at 239-40.
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IV of this Note will propose alternative legislation that should be

more effective and still remain within th it imi
_ e constitutional limi
the First Amendment. b of

I. THE EVOLUTION OF FIRST AMENDMENT PROTECTION

The First Amendment provides that “Congress shall make no
?aw . . . abridging the freedom of speech.” This right “was fash-
ioned to assure unfettered interchange of ideas for the bringin
about of political and social changes desired by the people ””glAlg-
.thf)ugh this freedom is one of the basic tenets of American s'ociety
it is not an gbsolute right.” As early as 1919, the Supreme Cour;
b.egan placing restrictions on First Amendment protection "
Since 'then, the Supreme Court has developed a “series of pigeo.n-
holes into which various forms of expressive conduct are slotted "
In other words, speech is grouped into three different categori.eS'
protected, unprotected, and somewhere in the middle.” '

In '1942, the Supreme Court explained in Chaplinsky v New
Hampshzre that “there are certain well-defined and narrowl); lim-
ited classes of speech, the prevention and punishment of which
has never been thought to raise any Constitutional problem e
According to the Court, some categories of speech, including -

.the lewd and obscene, the profane, the libelous, and the insult-
ing or ‘fighting words’ . . . [whose] very utterance inflict injury
or tend tq incite an immediate breach of the peace[,] . . . are
no essentllal part of any exposition of ideas, and are of 'such
slight social value . . . that any benefit that may be derived from

them is ¢ i ial i i
is 13133.r1y outweighed by the social interest in order and
morality,

are categorically unprotected.

The challenge wit.h unprotected speech is not whether the
government has the right to regulate the “category” of speech
generally. Rather, the issue usually turns on whether the speech

itself fits i
lati d'tgts into the category of unprotected speech that can be regu-

" U.S. CONST. amend. L.

n
s Roth v. United States, 354 1.S. 476, 484 (1957).
Plocki, supra note 8, at 35.
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B
RUSSELL L. WEAVER AND
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A. Unprotected Speech: Obscenity and Child Pornography

Although Chaplinsky set the stage for placing obscenity in the
“unprotected” category of speech, the Supreme Court did not of-
ficially decide the issue until the 1957 case Roth v. United States.”
Finding that “implicit in the history of the First Amendment is the
rejection of obscenity as utterly without redeeming social impor-
tance,” the Supreme Court held that “obscenity is not within the
area of constitutionally protected speech.”™ Sixteen years later, in
Miller v. California, the Supreme Court defined and provided the
modern test for determining if speech falls into the category of
“obscenity.””

In the early 1970s, Marvin Miller conducted an unsolicited
mass mailing campaign to advertise the sale of pornographic
books.” The mailing‘comained four brochures, which promoted
these pornographic books by displaying sexually explicit pictures
of men and women engaging in a variety of sexual activities.” Af
ter recipients of the mailing complained to police, Miller was ar-
rested and convicted for violating a California criminal statute that
made it illegal to knowingly distribute obscene matter.”

Miller appealed his conviction, arguing that the California
statute limited his constitutional right to free speech.” The Su-
preme Court disagreed, and, in doing so, set forth the modern
standard for determining what type of speech is obscene and thus
may be regulated.26 Acknowledging that obscene material is un-
protected by the First Amendment, the Court. stated that “[s]tate
statutes designed to regulate obscene materials must be carefully
limited” and must only be applied to «“works which depict or de-
scribe sexual conduct.”27 Material is obscene, the Court went on to
explain, if: (a) “'the average person, applying contemporary
community standards’ would find that the work, taken as a whole,
appeals to the prurient interest™ (b) “the work depicts or de-
scribes, in a patently offensive way, sexual conduct specifically de-
fined by the applicable state law”; and (c¢) “the work, taken as a
whole, lacks serious literary, artistic, political, or scientific value.”™

Nine years after Miller, the Supreme Court faced a new chal-

" Roth, 354 U.S. at 476.

® 1d. at 484-85.
o FREE SPEECH ON TRIAL: COMMUNICATION PERSPECTIVES ON LLANDMARK SUPREME COURT

DECISIONS 188 (Richard A. Parker ed., Univ. of Ala. Press 2003).
# pfifler v. California, 413 U.S. 15,16 (1973).

® 1. at 18,

¥ 1d at 16-18.

® 1d. at 18.

® Ll oal 24.

? Id.

™ 14 at 94 (citation omitted).
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lenge in New York v. Ferber. whether a criminal statute prohibitin
persons from knowingly promoting sexual performances b a:hi{;:E
dren under the age of sixteen or distributing material de };ctin
such performances was constitutional.” The question thpus b(;g—
came not w‘vhether child pornography was obscene, but rather
wh(fthel;1 chlld‘pornography—even when it depicts images that arf;
?;tt,i ;isoer Miller, obscene—can be denied First Amendment pro-
‘ In Ferber, the defendant Paul Ferber was arr
victed .for violating a New York state criminal statufgtzgteirilde Egiﬂci
two child pornography videos to undercover police officers.” The
New York Coprt of Appeals reversed the conviction ﬁndiﬁ that
the sta“tute d1d not meet the Miller test for obscel’lity anc’lg thus
WOl.lld prohibit the promotion of materials which are traditionall
entitled to constitutional protection from government interf: r)i
ence under’ the First Amendment.”® The Supreme Court (:e—
versed, f.'md-mg that statutes regulating child pornograph are not
unconstitutional under the First Amendment.” Althoug)L it con-
f:ed.ed that the Court of Appeals’s decision “was not unreasonable
in hght. of [previous Supreme Court] decisions,” the Court found
that (tihls case C(?ns.tituted the “first examination of a statute di-
Zi(;ltgre Iil‘t”mand limited to depictions of sexual activity involving
{\cknowledging that laws regulating child porn
the. risk of suppressing protectefl;r expn;gssion, tlllje C(?E;ta%}?:t l”::;
plamed.that there are underlying policy reasons for prox;idin
states with “greater l%eway in the regulation of pornographic deg-
pictions ?f children.” Some of these policy concerns include: (1)
the state’s compelling interest in- protecting the physical and‘ sy-
ChOlOglCZ.ll well-being of children; (2) the intrinsic relationship-pbz-
:\g:e:; ((:Zhlld p.omogllrapfly and the sexual abuse of the children; (3)
: © onomic motive 'for producing the materials; and {(4) the
act that .the value of child pornography is “exceedingl dest, i
not de minimis.”™ gly modest, 1
Despite the broad leeway given to states, the C di
two minor restrictions on the category of chil , o pl{t
unprotected by the First Amendrgel?;. First,dtllzg rrrrllz%t?rp::lyug:%‘tl;«:

n
New York v. Ferb

" g er, 458 U.S, 747, 749 (1982
KEITH WERHAN, FREEDOM O ’ %

; , FRE F SPEECH:
ORI O O A REFFRENCE GUIDE TO THE UNITED STATES
o Ferber, 458 U.S. a1 75152, '

o fd ar 752,
w 1. 2L 747, 765-66.
- Id. at 753.
- Id, at 756.
Id. at 756-64.
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limited to works that visually depict sexual conduct of children be- ese vi : . _
low a s:.peciﬁed age.”” Secgnd, the “category of ‘se?cual cgnduct’ It)hroﬁss,rtiilylzﬁ%e;oig ;lotthg;?l‘;e C}llll.lfjren in the production
plfoscrlbed must gl._so be suitably llmltf.!d ar.ld descnbe'd.” Even . “[whet] the appetite of pedophil o cm drep because they can
with these limitations, however, Ferber }mphed that child pornog- sexual abuse and EXPIOitatiorE) ofes, lnlcrea:smg tl}ge possibility of
raphy, on the whole, had such little societal value that there would the Court explained that “the mcr:imad children.” In response,
be few, it any, p_ermlsmble uses 'of sqch -mate_,rlal. ; age unlawful acts is not a sufficient endency of spe.ech. to sncour:
. Despite t}.ns_ .overarchlng implication, the Supreme Cou.rt re- the Court believed that the thr reason for _bar?nmg it.”” Here,
jected a prohibition of “virtual chgd pornography” when it de- upon_“some unquantified eat was too indirect, depending
cided Ashcroft v. Free Speech Coalition. The case addressed the con- acts.”® Nevertheless, the C0p0te§.t1al for subsequent criminal
stitutionality of the Child Pornography Prevention Act of 1996 ernment may Suppres:s speechuflg 13 acknowledge that “the gov-
(CPPA), whic}ll extended the prohibition on child Romography to violation of law . . . if ‘such advo r advocating the use Of force or a
“sexually explicit images that appear to ctspict minors but were ducing imminent lawless acti Cac(){ > d.lreCted to Inciting or pro-
roduced without using any real children.”® This material, known such action.”””" While in thisorl . hls fikely o incite or produce
as “virtual child pornography,” is created by “usi41;1g adults who | citement existed, it left the do;?SC’ t efCourt felt that no such in-
look like minors or by using computer imaging.” Finding the : such governmental regulatio open for other instances in which
CPPA unconstitutional, the Court distiriguished this material from ‘ 8 n may be permitted.
the child pornography at issue in Ferber. : B. Protec . Paliti -

The Court reasoned that, in Ferber, New Y’or.k state’s child | Unlike obs c;:ft‘:p::}; TF;ZMIACHUW’: and Adv.of“‘y
porl}ography act was uphe'ld because of the state’s interest In pro- and advoéacy are conside ; ild pornography, political activism
tecting the ?hzldren exp‘o‘lmted by the Producuon process. The preme Court set forth therrz cll)rotcctcd speech. In 1969, the Su-
Court explalqed that “[wlhere the. images are themselves the | such political activism and ° dern standard for determining when
product of child abuse, Ferber recognized that the State had an 1n- ‘ tected to unprotected and advocacy crossed the line from pro-

terest in sl‘Eamping it out without regard to any judgment about its i

content.” Unlike the child pornography in Ferber, the Court ot . o ence
found that virtual child pornography did not present the same is- ' g;;l?;m‘gagrhlo s Criminal Syndicalism statute, which made it ille-
sues because the material does not depict an actual child.® In tage, viole ocate . . . duty, necessity, or propricty of crime, sabo-
other words, no child is harmed or abused in the production of , violence, or unlawful methods of terrorism as a means of ac-
! as, 7 : i ) complishing industrial or politi ’ . s ot ac
virtual child pornography.‘ﬁ Thus, the Court implies that for vir- assembl{ing] with political reform’ and for ‘voluntarily
tual child pornography to be unprotected speech, it is not enough 3 formed to gtealch an}:i society, group, or assemblage of persons
that the material merely depicts sexually explicit behavior of chil- 3 ism.” Brandenb g, Jocate the doctrines of criminal syndical
dren; the material must also be categorized as “obscene” under in Ohio, was urg, the leacer of.a Ku Klux Klan (*KKK”) group
he siandard set forth in Milter” , KKK m’emb arrested afte‘r addressing a group of armed, hooded
In finding the CPPA unconstitutional, the Court addressed a Americans a(;r; Ja: d 5§na}‘q g deroga:r,ol-y remarks about African
critical policy concern raised by the legislature: that even though preme C ws.” “If our President, our Congress, our Su-
ourt, continues to suppress the white, Caucasian race,”

Brandenb i “it’ i
urg campalgr;ted, it’s possible that there might have to

In the late 1960s, Clarence Brandenburg was convicted for

¥ Id. at 764. 1 be some revengeance.”
]
1d a1 764, Brandenburg challenged ituti i
® Asheroft, 535 U.S. 234 (2002). & ged the constitutionality of the statute,
“ Id. a1 239
* 1d. a1 239-40. "
1d. at 240, id. at 253
© Id at249. o, '
“ 74 2t 240 " 1i ¢ 333
; . . at i .
% 74 ‘at 250 (“In contrast to the speech in Ferber, speech that itself is the record of sexual » andmu(’g}?%nggranienburg v. Ohio, 395 U.5. 444, 447 (1969)).
abuse, the CPPA prohibits speech that records no crime and creates no victims by its pro- * Id. ' .S. at 444 (quoting OHIC REV. CODE ANN. § 2923,13)
duction. Virtual child pornography is not ‘intrinsically related’ to the sexual abuse of * Id. at 446 (part of the h .
children, as were the materials in Ferber.”). ut if our President, ou:[g(f;grwas o foélows: “We're not a revengent [sic] organization
ess, our Supreme Court, continues to su e
ppress the white,

Y]
Id. at 240. e ) |
asian race, it’s possible that there might have to be some revengeance taken”)




280 CARDOZO ARTS & ENTERTAINMENT [Vol. 27:273
arguing that it violated' his rights under the First Amendment.”
The Court agreed with Brandenburg, reversing the conviction and
holding that the statute punished mere advocacy and assembly
with others, a clear violation of the First Amendment.” The Court
explained that the “constitutional guarantees of free speech and
free press do not permit a State to forbid or proscribe advocacy of
the use of force or law violation except where such advocacy is di-
rected o inciting or producing tmminent lawless action and is likely to
incite or produce such action.”’

In the years following Brandenburg, the Court embraced this
broad First Amendment protection. In the cases that followed,
speech was protected where it merely advocated force or violence,
but 1o such force or violence actually ensued or was imminent.”

One of the limitations of the Brandenburg test is that it only
applies to “advocacy of the use of force or law violation.” With
this limitation, it has become important to differentiate between
“advocacy” and other types of speech, such as aiding and abetting,
and true threats, which do not receive the protection of the strict
Brandenburg standard.

For example, in Rice v. Paladin Enlerprises, the defendant was
arrested after his book, Hit Man: A Technical Manual for Independent
Contractors (“Hit Man”), was found in the apartment of a hitman
who had been hired to kill a man’s ex-wife and eight-year-old
son.™ There were so many similarities between the crime and the
instructions provided in Hit Man that the only issue in the case was
whether Paladin Enterprises, the book’s publisher, could avoid
civil liability for aiding and abetting because the First Amendment
barred the imposition of liability upon a publisher for assisting in
the commission of criminal acts.”

In addressing the issue, the Court explained that

® Id. at 445; see OHIO REV. CODE ANN. §2923.13.
* Id. at 449.
¥ Id. at 447 (emphasis added).
% Gee WERHAN, supra note 30, at 56-66. In the years leading up to Brandenburg, the Court
offered a variety of standards for determining when advocacy speech was protecied under
the First Amendment. Jd. Some commentators helieve that with Brandenburg, the Court
“finally aligned First Amendment doctrine with the constitutional standing of freedom of
speech as a fundamental right that courts must protect in al! but the narrowest of circum-
stances.” Id. at 66, See also, eg., NAA.GP. v. Claiborne Hardware Co., 4568 U.S. 886
(1982); Communist Party of Indiana v. Whitcomb, 414 U.S. 441 (1974) (finding that an
Indiana statute prohibiting recognition on the voting hallot of political parties that advo-
cate the overthrow of the government by force or violence unconstitutional); Hess v. Indi-
ana, 414 U.S. 105 (1973) {(holding where defendant’s statements were not directed at any
garticular person, he was not advocating for imminent lawless action).

WERHAN, supra note 30, at 65.
% Rice v. Paladin Enterprises, 128 F.3d 238 (4th Cir, 1997).
* Id. at 24142,

!
|
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the law is now well established that the First Amendment, and
andm.tburg’ s ‘imminence’ requirement in particu]ar- en;‘:rall

poses 11.ttl<'e obstacle to the punishment of speech tl’lagt con tjy
tutes criminal aiding and abetting, because ‘culpability in susch-
cases is premised, not on defendants’ ‘advocacy’ of criminal
conc'h.lct, but on defendants’ successful efforts to assist others b

detailing to them the means of accomplishing the crimes.”” ’

The court concluded that the speech at issue in Hit Man did
not resemble the type of “mere absiract teaching of the moral pro-
priety or even moral necessity for a resort to force and viol“enp -
which de.served First Amendment protection under Bmma’e:m’mutce’63
Ins‘tead, it found that this speech provided “detailed instructyrgl
assmtange to those contemplating or in the throes ’of plann;(r)l;1
2161;?'3 and was therefore unprotected under the First Amend-

. Additionally, the Ninth Circuit recently held that threats of
wol_ence are not protected under the First Amendment in Plan Od
Par_enlthosoad of Columbia/Willamette, Inc. v. American Coalition o 26’
Actz.vzsts. . There, the court found that the publication of cejlitayre
anti-abortion posters and websites was not constitutionall rln
tected under the First Amendment, where similar ublic};tg)oo_
had r.esult_ed in a pattern of deadly violence.” The NIi)nth Circ it
explained' that “threatening a person with violence” does not 113:

ad

II. “SEATTLE — TACOMA — EVERETT GIRL LOVE™®

“Seattle — Tacoma — Everett girl love”
?e.attle pedophiles. The website %v‘as tht ;Z)Eilsl: [I:»]:;;Il]e f((:);lli:c;: p
I:rgilacll-lflstruction fp‘ar‘}ualﬁnd resource guide for pedophiles.”g
o aac 113211 ttso p;omdmg.‘lmlis to online calendars of family-
end y and attractions in western Washington,” the site’s
ounder, Jack McClellan, rated the events based on their ability to

B2 .
Id. at 246 (citations omitted).

63
Id. at 249 (quoting B i
ey 20249 quoting Brandenburg v. Chio, 395 U.S. 444, 448 (1969) (emphasis added)).

65
P]alllle(l arentheod o olumbia illamette, Inc. v. A erican Coalition of Life Activ-
P f Col /“I 1L s Inc. v. i C liti f Lif cti

ists, 200 F.3d 1058 (9th Ci
:’7’ 1d. at 1064, ( i 2008)

- Sese:e;.t%éN.A.%.C.P. v. Claié)qrne Hardware Co,, 458 U.S. 886 (1982)
- Tacoma - Evérett Girl Lo http: inter
M Ve, ttp:/ /www,
cClellan/Jack-McClell an-SeatLle—Tacoma—Everett—Gi?’l«/L/ove . l\; L[llzl?;n [(elgslte tl\::iiggél. ngrz{]a;ﬂg-

2009) (a screen sh f 1 al wi Case no £ pic-
oL of ong Of the [o] inal bsi P
tu . g € SIIES). P se note-that none of th
o Tes are pos ted on [hlS SCret‘l']ShO[, and no 1 Of i Wi

v, 5 O t]le links work.
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attract young girls.” He also posted photographs of girls from
these events, without obtaining parental consent.

On March 27, 2007, the Bellingham Herald, a local newspaper
in western Washington, ran an article on McClellan’s website,
prompting a frenzy of media attention.” In response, the site’s
internet service provider, Network Solutions, shut down the site,
deeming “it in violation of the company’s standards.”” McClellan
eventually left Seatte and resurrected the site in Los Angeles—
renaming it “Los Angeles girl Jove"—this time without pi(:tures.w1

Despite the kneejerk reaction that McClellan’s website
should be iflegal, the site is actually fully protected under the First
Amendment. Not only is it unconstitutional to control individual
thc»ughts,"'5 but it is also completely legal to take pictures of people
in public places and publish the pictures on the Internet without
their consent.”

Additionally, it would be difficult to arguc that McClellan’s
website falls into the category of unprotected speech seen in Rice,
discussed supra in Part 1.C.2. Unlike the speech 1n Rice,
McClellan's website did not provide step-by-step instructions for
how to commit a crime. His website provided instructions on how
to engage in legal activities—no matter how perverse the public
may consider them to be. Thus, in order to criminalize
McClellan’s behavior, the courts must either find that his website
was “directed to inciting or producing imminent lawless action,”
or, that it fell into some other category of unprotected speech be-
cause of an underlying interest that the state has a right to pro-
tect.

In August 2007, California State Assemblyman Cameron
Smyth introduced California Assembly Bill No. 534 to the state leg-
islature. According to Assemblyman Smyth, the proposed bill aims
to stop surrogate stalkers like McClellan from endangering chil-

" Self-Proclaimed Pedophile Admits He'd Have Sex With Little Girls If It Were Legal,
FOXNEWS.COM, Tuly 31, 2007, http://wmv.foxnews.com/story/O,2933,291630,00.hunl.

™ Praley, supra note 4; se, .8, Shaffer & Springer, supra note 4; Carla Hall, Self-Proclaimed
Pedophile Has Parenis On Edge; Authorities ars Concerned But Have No Grounds lo Arrest the
Man. Two Lawyers Seck a Restraining Order, L.A. TIMES, Aug. 2, 2007, at B3; Jennifer Stein-
hauer, Parents’ Ire Grows at Pedophile’s Unabashed Blog, N.Y. TIMES, July 28, 2007, at Al.
 Praley, supra note 4.

" Zoe Fraley, Webssile Pedophile Moves 10 California; Man Now Reviews LA-Area FEvents, THE
BELLINGHAM HERALD, June 2, 2007.

™G Achcroft v. Free Speech Coalition, 535 U.S. 234, 253 (2002) (“First Amendment
freedoms are most in danger when the government seeks to control thought or to justify
its laws for that impermissible end. The right to think is the beginning of freedom, and
speech must be protected from the government because speech is the beginning of
thought.™).

™ Steinhauer, supra note 72 (quoting Eugene Volokh, a law professor and First Amend-
ment expert at the University of California, Los Angeles, who said that “[tihe general rule
is pictures of people in public are free for people to publish.”).

7 Brandenburg v. Ohio, 395 U.S. 444, 447 (1969).
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dren.” Asamended on S i
eptember 5, 2007, the bill provides that:

(a) Any person who publishes information describing or depict
ing a child, the physical appearance of a child, the locationI:)f a
child, or locations where children may be four’ld with the int .
thaF another person will use the information to commit a cr'em
against a ch.ild and the information is likely to aid in the ilr:mfi
nent commission of a crime against a child, is guilty of a nrln :
demeanor, punishable by imprisonment in a county jail for nLS;

more than one year, a fine of not more
’ than five tl ) i
lars ($ 5,000), or by both a fine and imprisonment. rousand dol

.(bg For purposes of this section, “publishes” means making the
information available to another person through any medium
]

including, but not limited to, t '
Web, or e-mail. o, the Internet, the World Wide

For purposes of this ion, “chi
section, “child” means a per
age or younger. person 14 years of

for.plslrposes of this section, “information” includes, but is not
X ’
imnited to, an image, film, filmstrip, photograph, negative
»

slide, photocopy, videota i i
; ) pe, video laser disc, or an
puter-generated image. y other com:

Any parent or legfll g_uardian of a child about whom informa-
tion is published in violation of subdivision (a) may seek a pre-

1 y C l sr' p =
111111]18. ].IIJU.I[ 1o g an lll)ll( ation f that 1

While Smyth’s proposed legislati
' \ . : gislation seems constitutional
l:}lli%?\j[ 1311?1 is whetlger this legislation would be sufficient t?) ’ﬁtr}:g
cClellan’s website, or others like it,.is illegal. B i
1 , : . . Below, 1
discuss the reasons that I believe this 1egislatiorgi%r is not s(;)l‘lrvfﬁciglllli

and propose an alternati ituti
ative, constitutional mea idi

- . n !
behavior in the future. * to avolding such

III. THE PROPOSED LEGISLATION IS CONSTITUTIONAL BUT
INSUFFICIENT
i for nf:tliyth sbpropoljeld legislation makes it a crime to publish
on about children with the “inten
. . t that anothe
use the information to commit i i d the in.
mit a crime against a chil i
o . Orm om : gainst a child and the in-
rmation is likely to aid in the imminent commission of i
against a child.”™ This 1 " he Court’s
. 1s language appears to codify the Court’s

S H.
124 R. 534, 2007 Leg, 110th Sess. (Ca. 2007), available at

hitp:/ /www.leginfo.ca i
leginto.ca.gov/pub/07-08/bill -
99550/ab_534_b11|_20080927_chapLerec/l.;;déasm/ab_%ol
mAssem.B. 534, 2007408 Gen. Assem., Reg. Sess. (Cal. 2007
{d. (emphasis added). ' . e .
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holding in Brandenburg—that a state can forbid or proscribe advo-
cacy of the use of force or violating the law where “such advocacy
is directed to inciting or producing imminent lawless action and is likely
to incite or produce such action.”s' Given the Court's clear direc-
tion that it is constitutional to prohibit such speech, it seems likely
that Smyth’s legislation would be deemed constitutional under the
First Amendment.”

The problem with the proposal, however, is that to date, the
courts have applied the Brandenburg standard with extreme
scrutiny. In fact, it is arguable that there are no cases that hold
that “advocacy” speech has risen to the level of imminent lawless
action such that it is undeserving of First Amendment protection.
Rather, as the cases discussed supra, Parts 1.C.2 & 3, show, those
courts that have found “inciteful” speech to be unprotected, did so
outside of the Brandenburg doctrine. Instead, these cases found
the speech to be unprotected because it “aided and abetted 2
crime” or contained “threats of violence.” What this makes clear
is that courts are unwilling o invoke the Brandenbwrg standard
unless the advocacy speech rises to an extraordinarily egregious
fevel. Under this analyss, Smyth’s legislation will not likely have
its intended impact on child welfare.

«Seattle-Tacoma-Everett girl love” promoted “association,
friendship; and legal, nonsexual, consensual touch (hugging,
cuddling, etc) between men and prepubescent girls.”34 In Planned
Parenthood, a pattern of “action = rmurder” had developed from the
defendant’s previous behavior.” The Ninth Circuit found that in
light of this pattern, there was an incredibly high likelihood that
the defendant’s subsequent similar behavior would lead to immi-
nent lawless action of a specific individual.” Thus, the court de-
cided that the defendant’s actions transcended the bounds of pro-

tected political speech or advocacy.87

Certainly it could be argued that McClellan’s website pro-
vides the tools and resources for child predators to commit lawless
acts. But in Asheroft, the Supreme Court rejected this argument as
a valid reason for banning virtual child ];)onrlography.sa There the

" Brandenburg, 395 U.S. at 447 (emphasis added).
2"g,, also Show Some Restraint, L.A. TIMES, Aug. 10, 2007, at A22, available at

http://www.latimes.com/news/la—ed—mcclellanlOaugl0,0.2835206.st01y {suggesting that
Smyth's legislation would probably be constitutional).
% ¢ Planned Parenthood of Columbia/Willamette, Inc. v. Ametican Coalition of Life Ac-
Livists, 200 F.3d 1058, 1068 (9th Cir. 2002); Rice v. Paladin Enterprises, 128 F.3d 233, 233
(4th Cir. 1997).
:‘ See Seattle - Tacoma - Everett Girl Lave, supra note 68,
® Planned Parenthood, 290 F.3d at 1085.

Id. at 1085-86.

¥ Id. at 1086.
* Ashcroft v, Free Speech Coalition, 535 U.S. 234, 953 (2002).
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Cﬁ};rt,held L?lat while virtual child pornography may whet pedo-
Ethl es’ appetites and encourage them to engage in illegal con}ziuct
Sllfgcizrterfazden;y olf speech to encourage unlawful acts is not 2:
on for banning it absent some showi i
connection between the speech and i i legal oA
. ’ : imminent illegal conduct.”™
Given the Court’s stance in Asheroft, the Court will r%eed to invoke

a r;ew c]iltegory—.—or limit the reach of Ashcroft — in order to crimi-
nalize the behavior seen on McClellan’s website

IV. AN
N ALTERNATIVE PROPOSAL: A NEW CATEGORY OF UUNPROTECTED
SPEECH "

o difier:lactttle — Tacoma -'Everett girl love” can be separated into
aC[Mtié ! andpta}:‘ts—}t]hc wndtten content that discussed pedophilia
; s oughts, and the pictures of children taken i 1
ou in pub-
151::e ECIECCSAS qu.lﬂdllally, each part is constitutionally prote[zszd
C[;Imm. Jgstlf:e Kennedy wrote in Ashcroft, “[t]he government
comrou;:r:)gsututlonally premise legislation on the desirability of
a person’s private thoughts The rig ink i
the beginning of freedom, and st be preton from the
, speech must be protected fi
government because speech is the beginni t o
bidding McClellan from i s pedlophily o e
posting his pedophilic thoughts, b
selvei: ‘vlrou‘ld be an qnconstimtional limit on free spe%ch’rightg o
dmheii ((e:\;:fg; etl}]u? pictures on McClellan’s website depicted fl..llly-
in non-sexual positions. In Ferber, th
that the visual depiction of se . reem bl o
hatt : xual conduct of children belo
tﬁlilr: t(}i]ie Wd.: categorli/([:ally unprotected by the First Amendvrvnae;fg'
pictures on McClellan'’s website ici
1 . . were not sexually explicit.
errll fa:lct., they were just the opposne—they were pictures og c}firl)dllf:;;
Spegngng in mn(;lcent childhood acts like playing sports and
ing time with their families. T i i
tures were protected speech. . Taken on their own, these pic
Instead, the issue must turn o
cad, ' n whether these pi 5, 1
ta ictu
Cr:;lteen; g:ftf}; thet protected-speech content on McClellaE’s w?le)::itl:

: rent, unprotected type of speech th " ’
permitted to regulate. I believe that mcl;z do. wstates should be
speechThi _Jl’?(rirber Court established a new category of unprotected
e for. Z bls Cegi()t;r;?gfra}?hy, re}-]gardless of whether it met the Miller

. ity. ere, the Court explained that tl
i:dc.:rlyllr]lg policy concerns for providing states with “grlecqrt(;rwlcctal;:i
y in the regulation of pornographic depictions of children.™”

] ]dv .
o (quotations and citations omitted).

a

N
o Idt-%wYork v. Ferber, 458 U.S. 747, 747 (1982).
93

Id. at 756.

e EEEEE—
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Two of these policy concerns are of particular relevance here: (1)
the state’s compelling interest in protecting the physical and psy-
chological well-being of children; and (2) the intrinsic relation-
ship between child pornography and the sexual abuse of chil-

dren.”* The Court went on to explain that

a democratic society Tests, for its continuance, upon the
healthy, well-rounded growth of young people into full maturity
as citizens. Accordingly, {the Court has] sustained legislation
aimed at protecting the physical and emotional well-being of
youth even when the laws have oyperated in the sensitive area of

constitutionally protected rights. 0

The Court’s decision in Ferber established that a state has
broad power to protect children from the psychological and
physical damage of sexual abuse.” Ferber, however, and later, Os-
borne v. Ohio, focused specifically on the state’s power 1o prohibit
the production of images that visually depict children in sexually
explicit po'sitions.m In Osborne, the Court upheld the constitution-
ality of 4 state statute that prohibited the possession of any mate-
rial that shows a minor in a state of nudity.” The Court empha-
sized the need to protect the victims, explaining that “[tlhe
materials produced by child pornographers permanently record
the victim's abuse. The pornography’s continued existence Causes
the child victims continuing harm by haunting the children in
years to come.”™

Unlike the pictures in Miller, which were considered unpro-
tected speech because they were “obscene,”m the pictures in Ferber
and Osborne were unprotected merely because they showed sexu-
ally explicit pictures of children.” For example, if two pictures
depict the exact same non-obscene (under Miller) sexual position
but one is a picture of a child, and one is an adult, the adult pic-
ture will be protected speech and the child pictiire will be unpro-
tected speech. The issuc with child pornography is not the impact
of the picture on its viewers, but rather the impact of the picture

* fd. at 756-59.
: 1d. at 757 (quotations and citations omitted).

Id.
% G id. at 747; Osborne v, Ohio, 495 U.S. 103 (1990).
"::JOsbome, 495 U.S. at 106; see Rev. Code Ant. § 2907.323(A) (3) (Supp. 1989).
® [d. at 111, 113-14 {further explaining that the statute does not prohibit the possession of
photographs where children are merely nude. Rather, the prohibition is on photographs
where children are nude, and “where such nudity constitutes a lewd exhibition or involves
raphic focus on the genitals.” But while this qualification still excludes mere nude photo-
graphs, it still expands the category of unprotected child pornography, suggesting that the
Court's standards for defining material as “child pornography” are significantly less strict
than the standards for determining “obscenity.”).
™ ¢ Miller v. California, 413 U.S. 15,15 (1973).
0 .0 Osborne, 495 U.S. at 10%; New York v. Ferber, 458 U.S. 747,747 (1982).
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on its subjects.

There is an-implication that the reason chi i
categorically. unprotected—regardless of whet(lzmlzeli(itpi:r:t?s%iiihl}; N
der Miller—is that child abuse is inherent in the creation of tl?e:
child pt?rnography. In other words, children must be sexuall
abused in order to create child pornography. This argument .Y
further s_uE)ported by the Court’s decision in Asheroft i 'ig"ﬁerenthls
Court dlst1r}guished the pictures in Ferber from those at issu,e iﬁ
j%sht:’rt.)ﬂ, wllg;ch used “virtual” images to depict children in sexual
situations. The Court reasoned that since no “actual” childrez;
were injured in the production of those pictures, “virtual” child
Pornf)graphy needed to reach the standard of obs:cenity set forth
in Miller before being considered unprotected speech.” What trhi
case made clear, once again, was that the issue was the i ;
the picture itself on the child. mpact of

This leaves open the possibility of a new
tected spef:ch. Defining this catego?yy is partjcuCIZ;Tyg ?rr'lff UII;PE)O'
der to avoid overbreadth problems, the category cannot ge drawII:
too broa.ldly. Thus, limiting the speech to “speech that physicali
or emouona!ly harms children” would be too broad, since itywoulg
be d¥fﬁcult to determine what type of speech woulci actually caus
phy51c,al or emotional harm to children. However ivzn l;he
Court’s lopgstanding interest in protecting children f’rogm sexuci
abuse——-evlf‘ient in its decisions in Osborne and Ferber—limitin tlfle
igfslclhhto spelech t_h’z,lt thsically or emotionally harms chilgdren
d[‘essegd }f::;:aos abuse” might be better-suited for the purposes ad-

Under this new category, McClellan’s website
protected speech under the theory that non-sexualf:p;ré)t?lll*isb(?f 1:2:
tual (.:hlldren can be injurious.to those children if published on a
\c;febsue wbose primary objective is to promote pedophilia. In or-
t :rs itt(l)1 av-01d an overbreadth proplem, the category must be limited
1o s tzn;r;su :11 ;)I:Sc;l nFlhe Il)ughcation of the picture exposes the
e s publshedt erely because of the context in which the

A statute prohibiting this type of speech might look like this:

Any person who publishes a sexual or non-sexual picture of a

102
As iti
s Id-hcroft v. Free Speech Coalition, 535 U.S. 234, 234 (2002).

id

S(; . s

e glr:notleJ ?:g:: t;}:“gléetthat limiting the category to sexual abuse does not adequately cover

the group that the ; egory tries to protect. For example, if a picture of a child witnessin

emotjonall)l?harmgd ;snaar:seuv;'ts(p)ﬁﬁz, ;hebﬁ'c is pOlE;]LL&l for that child to be physically 0%

i A : sublication of that photo. However, since this Not
: ting non-sexual pictures of children on ped iliar bites,

the category will be limited to sexual abuse for the purposes ot”pt‘l?xis0 gi};:}:;;?:)l:ted websites,

105
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child on a website whose content is devoted to the promotion v.C
of sexual relations between adults and children — regardless of - LONCLUSION

the legality of the content on the website — without the permis- The First Amendment right to freedom of speech is a li
quali-

sion of the child’s parent, is guilty of a misdemeanor, punish- fied right. Case law supports the propositi
. . : o . . o
able by imprisonment in a county jail for not more than one i .has the ability to limit this right inporger to nrtlzat [{le governmert
year, a fin¢ of not more than five thousand dollars ($5,000), or interests, such as child safety. Jack McCl 111) °! ect legiimale state
by both a fine and imprisonment. be a paradigm of the type of speech thatetha: gso‘::?;;:e P:Qves to
rnment is enti-

tled to restrict.

Tho T
speech sir:i%;r lzgogosed legislation in California aims to restrict
D of the propos lla}t] on Mc@lellaq’s website, a closer examina-
Court’s strilzt IIi)m'a shows it will dq little good, given the Supreme
ol A better :ﬂganoni; on the “imminent lawless action” stan-
that restricts thepus pOfff al, as 1 have §uggested above, is legislation
(or other material N OhHOrl-se;mal pictures of children on websites
exposes the child f) whose content, though also protected speech
o the micture o sex%a‘l‘ abuse merely because of the context ir;
this legis] p Is pu 115hef1- Based on the case law, I believ

gislation would be constitutional, even in light of A,sh croft €

In Ferber, the Court found that the “distribution of photo-
aphs and films depicting sexual activity by juveniles i intrinsi-
cally related to the sexual abuse of children . .. [because] . . - - the
materials produced are a permanent record of the children’s par-
ticipation and the harm to the child is exacerbated by their circu-
lation.”lOG Additionally, in Osborne, the Court stated that “[t]he
materials produced by child pornographers permanently record
the victim's abuse. The pomography’s continued existence causes
the child vicums continuing harm by haunting the children in
years tO come.”” These cases thus acknowledge that the subject
of a child pornography picture can experience abuse after the act
of the picture being taken.

Jack McClellan's website provides an example of how the
publication of a non-sexual picture of a child can result in the . .
sexual abuse of that specific child. McClellan posted these pic- | Jennifer L. Pass
rures on a website aimed at providing information to sexual preda-
fors in a confined, local area of Seattle. While McClellan himself
claimed that he never touched any of these children, the website
did not discriminate against viewers—it was viewable by all, includ-
ing child molesters. Thus, these children were put in harm’s way
simply because they engaged in innocent activities at their local
park or <chool and happened 10 be photographed by McClellan.

Even if, however, none of these girls are physically molested
as a result of McClellan’s website, they will likely be subjected to
emotional harm as 2 result of the publication of these pictures. i
When these girls get older and learn that their pictures were pub- i
lished on McClellan’s website—a place where many sexual preda- |
tors, including McClellan, likely thought about them in sexual
ways—the psychological impact on these girls may be substantial.

This is exactly the type of harm from which Ferber gave states broad
leeway to protect children. Prohibiting this category of unpro- 5
tected speech would thus not only be constitutional, it would also |

serve a legitimate stat€ interest.
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