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INTRODUCTION 

Freedom of the press is the foundation to efficient self-governance 
in our democracy.1 The press and media organizations are instrumental 
to weed out governmental inefficiencies, corruption, and to educate 
American citizens about what is occurring in the world around them.2 

 

 Permission is hereby granted for noncommercial reproduction of this Note in whole or in part 

for education or research purposes, including the making of multiple copies for classroom use, 

subject only to the condition that the name of the author, a complete citation, and this copyright 

notice and grant of permission be included in all copies. 
1 See Thomas Jefferson on Politics & Government, FAM. GUARDIAN, 

https://famguardian.org/subjects/politics/thomasjefferson/jeff1600.htm (last visited Aug. 23, 

2017). 
2 See Patrick M. Yingling, Conventional and Unconventional Corruption, 51 DUQ. L. REV. 263, 
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During the early twentieth century, newspapers and radio were the 
primary news consumption methods for households.3 Barriers of entry 
into these arenas were high, requiring considerable personnel, capital, 
and infrastructure to produce sustainable content.4 The media 
organizations that were able to eclipse this obstacle held their journalists 
to a high standard.5 At that time, “institutional journalists were powerful 
guardians of the republic, maintaining high standards of political 
discourse.”6 

However, the advent of the Internet and social media has shattered 
the traditional barriers of entry to foster a contemporary media 
landscape in which a single individual has the ability to disseminate 
their thoughts and ideas within seconds, unhinged of any ethical 
standards. 

Broadcast consultant and commentator James Robinson brands 
this the “democratisation of media,” and argues that modern media has 
placed more control in the hands of the audience.7 Subsequently, 
Robinson states that media consumers have substantially more 
autonomy to decide which pieces of news they believe, which pieces 
they do not, and which are relevant to make up their own view of the 
story.8 This principle has been termed the “selective exposure theory.”9 
The selective exposure theory is an individual’s propensity to favor 
information that reinforces his or her pre-existing views, while avoiding 
contradictory information.10 The selective exposure theory occurs as a 
result of cognitive dissonance,11 which is an undesirable feeling that can 
arise when an individual has contradictory thoughts.12 To combat this, 

individuals seek consistency among their beliefs.13 

 

311 (2013). 
3 See History of American Journalism, U. OF KAN., 

http://history.journalism.ku.edu/1920/1920.shtml (last visited Jan. 25, 2017). 
4
 See RICHARD GUNTHER, PAUL A. BECK, PEDRO C. MAGALHAES & ALEJANDRO MORENO, 

VOTING IN OLD AND NEW DEMOCRACIES (2015). 
5 See JONATHAN MCDONALD LADD, WHY AMERICANS DISTRUST THE NEWS MEDIA AND HOW 

IT MATTERS 8 (Princeton U. Press, 2012). 
6 Id. 
7 See Nic Newman, The Rise of Social Media and its Impact on Mainstream Journalism 32 

(Reuters Ins. for the Study of Journalism, 2009), 

https://reutersinstitute.politics.ox.ac.uk/sites/default/files/2017-

11/The%20rise%20of%20social%20media%20and%20its%20impact%20on%20mainstream%20j

ournalism.pdf. 
8 Id. 
9 See Natalie Jomini Stroud, Selective Exposure Theories, OXFORD HANDBOOKS ONLINE 2 

(2014), 

http://www.oxfordhandbooks.com/view/10.1093/oxfordhb/9780199793471.001.0001/oxfordhb-

9780199793471-e-009?print=pdf. 
10 See Selective Exposure Theory, WORLD HERITAGE ENCYCLOPEDIA, 

http://gutenberg.us/articles/eng/Selective_exposure_theory (last visited Jan. 25, 2017). 
11 Id. 
12 Id. 
13 Id. 
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The selective exposure theory is prevalent in our political news as 
select media institutions are viewed as more left or right–leaning.14 As a 
result, some citizens are more apt to select like-minded media outlets 
that reaffirm their views on political issues.15 For example, more liberal 
media outlets such as MSNBC are more trusted by those who consider 
themselves either consistently liberal or mostly liberal, while those who 
identify themselves as mostly conservative or consistently conservative 
do not trust MSNBC.16 Similarly, more conservative media outlets such 
as Fox News are viewed by those who identify themselves as 
consistently liberal or mostly liberal as more dishonest than honest, 
while for those who identify as mostly conservative or consistently 
conservative, the inverse is true.17 

The selective exposure theory in media can have two applications. 
First, as described in the preceding paragraph, citizens may act on their 
predispositions in seeking out their news and information.18 As media 
consumers, citizens are free to seek out information that reaffirms their 
political views—irrespective of that source’s factual accuracy—as any 
conflict is debated in our marketplace of ideas protected by the First 
Amendment of the U.S. Constitution.19 Second, journalists can apply it 
in their fact finding and reporting on a particular issue.20 However, 
contrary to its application to media consumers, when these political 
predilections are displayed by journalists—those who are responsible 
for producing the facts—it can have a tremendous impact on how issues 
are shaped and perceived by the public.21 

In a traditional media landscape in which professional journalists 

are conducting their due diligence and supporting their propositions 
with factual evidence, such singularity in opinion is important.22 
However, in considering the selective exposure theory in our 
contemporary media landscape in which amateur websites, blogs, and 
social media accounts are—once again—unhinged from any ethical 
standards, few, if any, repercussions exist to penalize them for 

 

14 See Stroud, supra note 9. 
15 Id. (demonstrating that this premise has been shown for views on abortion, affirmative action, 

and gun ownership). 
16 Id. 
17 Id. 
18 Id. 
19 See Ronald K. L. Collins, Holmes’ Idea Marketplace–its origins & legacy, FIRST AMEND. 

CENT. (May 13, 2010) http://www.firstamendmentcenter.org/holmes%E2%80%99-idea-

marketplace-%E2%80%93-its-origins-legacy/. 
20

 See Stroud, supra note 9. 
21

 Id. 
22

-What makes a good story?, AM. PRESS INSTITUTE, 

https://www.americanpressinstitute.org/journalism-essentials/makes-good-story/ (last visited Mar. 

20, 2018). 
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inadequate fact-checking or distinctly opinionated and biased articles.23 
This proposal seeks to diminish the influence of the selective 

exposure theory applied by journalists and to protect media consumers 
from slanted and biased reporting. To accomplish this feat, I argue the 
best means is through the establishment of a journalism organization 
that administers licenses to journalists. Specifically, this licensing 
program will apply to content on the Internet and social media. The 
license will not restrict an individual’s ability to publish information, as 
anyone may disseminate information on the Internet and social media—
with or without a license. However, the license will serve to distinguish 
those journalists who have maintained high ethical standards. By 
distinguishing these individuals as the pinnacle of ethical excellence, 
my belief is that media consumers will be drawn to them, which will 
increase consumption and subsequently revenues for their 
organizations. In turn, as a result of increased consumption, my belief is 
that those organizations will have a greater incentive to produce high 
quality content to satisfy and maintain their consumers. 

I. IDENTIFYING THE SELECTIVE EXPOSURE THEORY IN MEDIA: 
DUKE LACROSSE CASE STUDY 

An example of how damaging the selective exposure theory can be 
when applied by journalists, is the 2006 Duke lacrosse scandal in which 
three Duke University students and lacrosse players—Reade Seligmann, 
Collin Finnerty, and David Evans—were falsely accused of rape.24 
Despite scant evidence and unethical governmental practices, the three 
men were chastised by the Duke community and the national media for 
being individuals that fit a predetermined description of who the public 
believed were responsible.25 

A. Duke’s Existential Conflict 

To identify the selective exposure theory in the Duke lacrosse 
scandal, it is important to understand the juxtaposition of race, class, 
power, privilege, and wealth between the Duke lacrosse players and the 
City of Durham. Duke University, located in Durham, North Carolina, 
is viewed as “the shining castle on the hill”26 within the community. 
However, Duke and Durham could not have been more different. 
Durham’s $23,000 median per capita income is just over half the 

 
23

 Mallary Jean Tenore, Why Journalists Make Mistakes and What We Can Do About Them, 

POYNTER (Jul. 7, 2017), https://www.poynter.org/news/why-journalists-make-mistakes-what-we-

can-do-about-them. 
24

 William D. Cohan, Remembering (And Misremembering) the Duke Lacrosse Case, VANITY 

FAIR (March 10, 2016, 5:18 PM), https://www.vanityfair.com/news/2016/03/duke-lacrosse-case-

fantastic-lies-documentary. 
25

 Id. 
26 STUART TAYLOR JR. & KC JOHNSON, UNTIL PROVEN INNOCENT 18 (2008). 
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$41,000 annual tuition paid by Duke students.27 Durham’s population is 
44% African American,28 and nearly 15,000 city residents work mostly 
unskilled and low-skilled jobs at Duke.29 

The 2006 Duke lacrosse team was comprised of forty-seven 
players, all but one of whom were white.30 More than half of the players 
came from affluent or near affluent families and had attended 
Northeastern prep schools.31 Aided by an influential professional 
lacrosse network, many prepared for successful careers.32 In fact, eight 
out of the ten seniors on the 2005–2006 roster were planning to begin 
their careers on Wall Street upon graduation.33 Socially, the lacrosse 
players ranked at the top of the dominance hierarchy,34 were viewed as 
the leaders of the pack in the Duke Saturday tailgate party scene,35 and 
were “universally known, [and] tend[ed] to be the most desired and 
most confident guys on campus.”36 This reputation branded the lacrosse 
team as a group of white men from privileged socioeconomic 
backgrounds who had power and influence on campus.37 

B. The Alleged Rape 

On March 13, 2006, the Duke lacrosse team solicited two dancers: 
Crystal Gail Mangum and Kim Roberts.38 The team party was held at 
610 North Buchanan Boulevard, an off-campus residence rented by 
three Duke lacrosse players.39 

Mangum was an African American student at North Carolina 
Central University,40 a predominately black university.41 Mangum had 
suffered from prolonged psychological problems42 and had a history of 
run-ins with the law.43 

 

27 Id. 
28 Id. 
29 Id. 
30 See WILLIAM D. COHAN, THE PRICE OF SILENCE 13 (2014). 
31 See TAYLOR JR. & JOHNSON, supra note 26, at 6. 
32 Id. 
33 See id. at 6–7. 
34 See Peter J. Boyer, Big Men on Campus, THE NEW YORKER (Sept. 4, 2006) 

http://www.newyorker.com/magazine/2006/09/04/big-men-on-campus. 
35 See TAYLOR JR. & JOHNSON, supra note 26, at 4. 
36 Janet Reitman, Sex & Scandal at Duke, ROLLING STONE (June 15, 2006), 

http://www.rollingstone.com/culture/features/sex-scandal-at-duke-sex-at-duke-duke-university-

duke-scandal-duke-fraternities-duke-rape-duke-sororities-20060615. 
37

 See TAYLOR JR. & JOHNSON, supra note 26, at 6. 
38 See Gina Pace, Second Duke Stripper Offers Account, CBS NEWS (Apr. 21, 2006), 

http://www.cbsnews.com/news/second-duke-stripper-offers-account/. 
39 See TAYLOR JR. & JOHNSON, supra note 26, at 16. 
40 See Cohan, supra note 24. 
41 See TAYLOR JR. & JOHNSON, supra note 26, at 19. 
42 Id. (Mangum was diagnosed with hypertension, anxiety, and bipolar disorder). 
43 See Crystal Gail Mangum: Profile of the Duke Rape Accuser, FOX NEWS (Apr. 11, 2007), 

http://www.foxnews.com/story/2007/04/11/crystal-gail-mangum-profile-duke-rape-accuser.html. 

While working as a dancer in 2003, Mangum stole a client’s keys to his taxicab and led police on 
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Upon arrival, Mangum was suspected to be high or drunk because 
“she could hardly speak and her words were slurred and at times 
incomprehensible.”44 Shortly after the dancing routine commenced, 
Peter Lamade suggested Roberts use a broomstick as a sex toy.45 The 
women stopped their performance and went upstairs.46 According to 
time stamped photos, the performance lasted four minutes, from 
midnight to 12:04 a.m.47 Dan Flannery and David Evans followed, 
seeking to apologize.48 The women ignored the pleas as Mangum 
followed Roberts to the bathroom and shut the door.49 

Reade Seligmann, one of the three eventual defendants, had left 
the house, and made eight phone calls between 12:05:37 a.m.—just 90 
seconds after the dancing had concluded—and 12:14 a.m.50 Seligmann’s 
last call was for a taxi, which he entered with a teammate at 12:19 
a.m.51 ATM security video nearby stamped Seligmann taking out 
money between 12:24 a.m. and 12:25 a.m.52 Seligmann swiped into his 
dorm building at 12:46 a.m.53 

Still locked in the bathroom, Mangum and Roberts were irate over 
Lamade’s comments. Flannery slipped money under the bathroom door 
to get the women out of the house.54 The women left the bathroom. 
Roberts was followed by Mangum.55 

Roberts proceeded to her car in the front of the house while 
Mangum went to the backyard.56 While on the back porch of the house, 
Mangum made a call at 12:26 a.m. Time-stamped photos show her 
standing on the back porch from 12:30:12 a.m. to 12:31:26 a.m.57 Kevin 
Coleman photographed Mangum passed out on the back porch at 

12:37:58 a.m.58 This six-minute window between 12:31:26 a.m. and 
12:37:58 a.m. was the only time the women separated from each other 
and no documentation exists to establish their whereabouts. By 
12:41:32 a.m., Mangum was photographed in the passenger seat of 

 

a chase, reaching speeds up to 70-miles-per-hour while driving in the wrong lane. When Mangum 

was caught and placed in custody, she was found to have a blood-alcohol content of 0.19, more 

than double North Carolina’s 0.08 limit. Mangum plead guilty to larceny, speeding to elude 

arrest, assault on a government official, and DWI. 
44 COHAN, supra note 30, at 17. 
45 See id. at 25. 
46 See TAYLOR JR. & JOHNSON, supra note 26, at 26. 
47 Id. at 25. 
48

 Id.  
49 Id. at 27. 
50 Id. 
51 Id. 
52 See TAYLOR JR. & JOHNSON, supra note 26, at 27. 
53 Id. 
54 Id. 
55 Id. 
56 Id. at 28. 
57 Id. 
58 See TAYLOR JR. & JOHNSON, supra note 26, at 28 
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Roberts’ car.59 
Roberts drove to a supermarket where the police were called.60 

Durham Police Sergeant John Shelton arrived on scene, and noted that 
Mangum “identified signs and symptoms of a severe mental illness,”61 
was “imminently dangerous to herself or others, and that she was in 
need of immediate psychiatric care,”62 and “met the criteria for 
involuntary commitment” to Durham Access Center.63 Sergeant Shelton 
also requested an officer to check on Mangum’s children.64 Mangum 
was transported to Durham Access Center, which triggered a series of 
steps through which she could lose custody of her children.65 Up to this 
point, Mangum had mentioned nothing about a rape to Roberts, the 
security guard who the women spoke to at the supermarket, or the three 
police officers who reported to the scene at the supermarket.66 

Once at Durham Access Center, Mangum began to write down the 
names of her children.67 It was at this point—for the first time—that 
Mangum stated she was raped.68 This terminated the involuntary 
commitment procedures and any possibility of losing custody of her 
children.69 Subsequently, Mangum was admitted to the Duke University 
Medical Center.70 

While at Duke University Medical Center, Mangum spoke with 
Sergeant Shelton,71 she stated after her performance “some of the guys 
from the party pulled her from the vehicle and groped her,”72 but “no 
one forced her to have sex.”73 Sergeant Shelton briefly left the room, 
and upon returning Mangum stated she was raped.74 After this 
encounter, Sergeant Shelton believed Mangum was lying.75 

Subsequently, Mangum was interviewed by Durham police officer 
Gwen Sutton.76 Mangum told Sutton that “five men raped her in the 

 

59 Id. 
60 See COHAN, supra note 30, at 23. 
61 Id. at 25. 
62 Id. 
63 Id. 
64 See TAYLOR JR. & JOHNSON, supra note 26, at 31. 
65 See COHAN, supra note 30, at 26. 
66

  See id. 
67 Id. 
68 Id. 
69 Id. at 26 (defense attorneys would later argue that because of Mangum’s previous interactions 

with the law, she knew that the involvement of the Department of Social Services would lead to 

her children being taken away). 
70 Id. at 27. 
71 Id. 
72 See COHAN, supra note 30, at 27. 
73 Id. 
74 Id. at 32. 
75 Id. at 27. 
76 Id. 
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bathroom,”77 one of her attackers was named Brett,78 and that the act 
occurred for a half hour.79 Duke University Police Officer Christopher 
Day filed the first operations report, which was in contradiction to both 
Sergeant Shelton and Officer Sutton’s interviews.80 Day stated Mangum 
“was claiming that she was raped by approximately twenty white males 
at 610 N. Buchanan Street.”81 In the report, Day noted that Mangum 
“changed her story several times.”82 

Mangum was then examined by a nurse, Jeni Hauver, who asked 
Mangum to rate her pain on a scale of one to ten, with ten being the 
“worst ever.”83 Mangum stated her pain was “a perfect ten” or the 
“worst ever.”84 According to court documents, however, “nurse Hauver 
tested Mangum for symptoms associated with pain and found none.”85 
Following Hauver’s assessment, two doctors and one nurse examined 
Mangum’s condition, all were unanimous in finding no evidence of 
physical pain.86 

On the morning of March 14, Mangum provided the most detailed 
account of what occurred the previous night.87 Mangum claimed she 
entered the bathroom where Adam closed the door to separate her from 
Roberts and said to Mangum, “You can’t leave.”88 With the bathroom 
door closed, Mangum stated that Adam, Brett, and Matt began to rape 
her.89 Mangum claimed Matt stated that he was “getting married 
tomorrow.”90 However, no Duke lacrosse player on the roster was 
getting married the next day, nor were any getting married in the 
foreseeable future.91 Mangum claimed the attack occurred at 1:00 
a.m.92—fourteen minutes after Reade Seligmann, an eventual 

defendant, had swiped into his dorm room.93 

 

77 Id. 
78 See COHAN, supra note 30, at 27. 
79 See TAYLOR JR. & JOHNSON, supra note 26, at 32. 
80 See COHAN, supra note 30, at 29. 
81 Id. 
82 Id. 
83 Id. at 28. 
84 Id. 
85 Id. 
86 See TAYLOR JR. & JOHNSON, supra note 26, at 32 (the doctors and nurses failed to find any 

bruises, bleeding, vaginal or anal tearing, physical grimacing, sweating, or changes in vital signs 

that were associated with the described pain. Further, Mangum’s physical examination revealed 

no sign of rectal penetration or trauma). 
87 See COHAN, supra note 30, at 30. 
88 Id. 
89 Id. at 31. 
90 Id. 
91

 Id. 
92 See TAYLOR JR. & JOHNSON, supra note 26, at 34 
93 See id. at 26  
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C. The Subsequent Investigation 

On March 14, Sue Wasiolek, the assistant dean of students and 
former attorney was notified of the situation.94 Dean Wasiolek told 
Pressler that the accuser was not credible, that Mangum’s story had 
changed repeatedly, and that the “Duke’s top campus cop said it would 
‘go away.’”95 Wasiolek and Pressler confronted the team’s co-captains 
with the news.96 The co-captains stated that “two strippers” and “thirty 
people were there,” all of whom were on the lacrosse team.97 However, 
the players vehemently denied Mangum’s allegations, and Wasiolek 
assured the players that Mangum’s story was not credible, instructed the 
players that they did not need an attorney, and that they should remain 
silent about the allegations and not even tell their parents.98 

On March 16, Mangum gave her first account of the incident since 
her visit to the hospital. Interviewing officers arranged a photo lineup of 
twenty-four of the forty-six white players.99 Despite naming Matt, Brett, 
and Adam as the attackers, Mangum identified four players with 100 
percent certainty and a fifth—Reade Seligmann—with a “‘70 percent’ 
confidence level.”100 All four faces Mangum selected with 100 percent 
certainty were none of the eventual three defendants.101 Brad Ross, one 
of the accused identified by Mangum with 100 percent certainty, was 
not even in Durham the night of March 13.102 Mangum did not identify 
David Evans, an eventual defendant, despite viewing his photo twice.103 

Based upon Mangum’s statements, the police obtained a search 
warrant for 610 North Buchanan Boulevard.104 The players provided 

full access to the house, voluntarily agreed to be interviewed, provided 
signed statements, gave blood and hair samples, offered to take a lie 
detector test, and disclosed the passwords to their email and instant 
messenger accounts.105 All three residents waived their Fifth 
Amendment right against self-incrimination to provide complete 
disclosure.106 

 

94 See TAYLOR JR. & JOHNSON, supra note 26, at 37. 
95 Id. 
96 Id. 
97 See COHAN, supra note 30, at 35. 
98 See TAYLOR JR. & JOHNSON, supra note 26, at 37 (Flannery recalls Dean Sue saying: “Don’t 

tell anyone. Not even your parents.” However, Dean Sue has denied this). 
99 Id. at 38. 
100 Id. at 38–39. 
101 See Lara Setrakian, Charges Dropped in Duke Lacrosse Case, ABC NEWS (Apr. 11, 2007), 

http://abcnews.go.com/US/LegalCenter/story?id=3028515&page=1. 
102 See TAYLOR JR. & JOHNSON, supra note 26, at 39. 
103 See Office of the Att’y Gen. of N.C., Durham County Superior Court case file Nos. 06 CRS 

4332-4336, 5582-5583. 
104 See TAYLOR JR. & JOHNSON, supra note 26, at 41.  
105 Id. at 43. 
106 Id. 
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Roberts was not questioned until March 20.107 Roberts stated 
Mangum’s allegations were a “crock” because she was with Mangum 
the whole time.108 Roberts’ subsequent written statement on March 22 
contradicted Mangum on all points.109 Roberts stated as far as she knew, 
no player had touched either woman and that Mangum had said nothing 
about being raped at any point that night while they were together.110 

Prosecutors sought to compel all forty-six white lacrosse players to 
provide DNA swabs and photos to police through a nontestimonial 
identification order (NTO).111 In order to do so, the district had to show 
probable cause that Mangum had been raped and that each of the forty-
six players whose DNA was sought by the district had participated in 
some way in the felony.112 

The NTO falsely stated medical records and interviews, and 
revealed that the victim had signs, symptoms, and injuries consistent 
with being raped.113 The NTO did not mention Mangum’s history of 
private performances, which, on the weekend of March 10–13, Mangum 
had four private hotel room engagements with escort customers.114 
Further, the NTO did not mention Mangum’s inconsistent stories, her 
incapacitated condition during and after the performance, Roberts’ 
statement that the allegations were a “crock,” the cooperation of the 
three lacrosse players, and Mangum’s assertion that her assaulters were 
named Adam, Matt, and Brett.115 With no proof, the NTO stated that the 
players concealed their identities by utilizing aliases and uniform 
numbers to communicate.116 This claim was explicitly denied by 
Roberts who stated Flannery had showed his ID to her when she first 

arrived at the house.117 Despite this, Judge Ronald Stephens approved 
the NTO.118 

D. Durham District Attorney Michael Nifong 

Beginning in April 2005, Michael Nifong served as Durham 
County District Attorney.119 Nifong was not elected to serve as district 
attorney, but was appointed by North Carolina Governor Michael 

 

107 Id. at 46. 
108 Id. 
109 Id. at 57. 
110 See TAYLOR JR. & JOHNSON, supra note 26, at 57 
111 Id. 
112 See N.C. GEN. STAT. §15A–273 (1973). 
113 See TAYLOR JR. & JOHNSON, supra note 26, at 58. 
114 Id. at 20. 
115 Id. at 58 
116 Id. 
117 Id. 
118 Id. at 59. 
119 See Duke Prosecutor on Trial, THE WASHINGTON TIMES, 

https://www.washingtontimes.com/news/2007/jun/13/duke-prosecutor-on-trial/ (last visited Jan. 

25, 2017); See TAYLOR JR. & JOHNSON, supra note 26, at 81. 
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Easley.120 Nifong’s term was to last 20 months before the position was 
up for re-election and, being an appointed member to an elected 
position, Nifong promised Governor Easley he would not run for a full 
term.121 Soon after appointment, Nifong fired Assistant District 
Attorney Freda Black, a longtime rival.122 Shortly thereafter, Black 
announced her candidacy for the Durham District Attorney election.123 
There was little doubt that Black, a democrat, would fire Nifong in 
return if she were to win the office. 

Nifong, also a democrat, soon abandoned his promise to Governor 
Easley, and made plans to run for a full four-year term as Durham 
District Attorney.124 If Nifong were to win the election and finish out 
his four-year term in office, he would receive North Carolina’s 
maximum pension plan, increasing his current pension by $15,000 
annually.125 

In March, Nifong found himself in a precarious position. The 
demographic composition of those eligible to vote in the primary was 
evenly split between African American and Caucasian voters.126 No 
Republican candidate was expected to run, so the presumptive 
democratic nominee would likely be Durham County’s next district 
attorney.127 Durham’s African American community disfavored both 
Nifong and Black, and supported third party candidate, African 
American defense attorney Keith Bishop.128 Bishop was expected to 
garner much of the African American vote, and Black—in a district 
where 57% of the voters were female—was expected to garner a 
majority of the women’s vote.129 In the months leading up to the May 2, 

2006 primary, Black amassed more than four times the fundraising sum 
Nifong did. According to a private poll on March 27, 2006, Black had a 
17 point lead over Nifong in the democratic primary race.130 
Subsequently, Nifong doubled-down on himself, and loaned $30,000 of 
his own money to his campaign.131 

Finding himself down, out-funded, with a substantial personal 
investment on the line, and with a slim chance of preserving his political 
future, Nifong needed to make an impact before the May 2, 2006 
Democratic Primary. Mangum—an African American woman—proved 
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to be the perfect catalyst. On March 27, 2006, Nifong received his first 
briefing on the case.132 He proceeded to spend over forty hours that 
week on at least seventy media interviews and press conferences.133 

E. The Media and Duke’s Response 

Objectivity is a central pillar of ethical journalism.134 When 
covering sensational events, it is important that the journalist let the 
event speak for itself, and not let personal preference dramatize the 
story.135 It is up to the journalist to present the story without comments 
and let the reader assess the event and their opinion of the story 
themselves.136 However, whether journalists apply the selective 

exposure theory consciously or subconsciously, they prioritize select 
information that reinforces personal or societal views, while evading 
information that is contradictory to these understandings.137 Under the 
selective exposure theory, reporting the facts of an event is no longer 
the journalist’s central objective.138 Instead, the journalist will seek out 
information from individuals and institutions that merely reinforce his 
or her predispositions.139 When journalists become entrenched in their 
predictions and turn a blind-eye to the truth, this can become dangerous 
because of a journalist’s unique ability to serve as a communicative 
bridge between the people and the events within their community.140 

The Duke lacrosse scandal provides for a well-suited 
demonstration of this communicative bridge. A senior Times alumnus 
emailed Kurt Andersen of New York Magazine, stating that “‘[y]ou 
couldn’t invent a story so precisely tuned to the outrage frequency of the 
modern, metropolitan, bien pensant journalist.’” Kurt Andersen noted 
that story was about “successful white men at the Harvard of the South 
versus a poor single mother enrolled at a local black college, jerky 
superstar jocks versus $400 out-call strippers, a boozy Animal House 
party, shouts of ‘nigger,’ and a three-orifice gangbang rape in a 
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bathroom.”141 
Two of Durham’s most widely circulated newspapers, The Herald-

Sun and The News & Observer, acted on their predilections in favor of 
Mangum and Nifong by “downplaying or omitting altogether the ever-
growing evidence of innocence.”142 The Herald-Sun published an 
editorial on March 28 falsely stating “‘[w]hen police officers arrived at 
the house with a search warrant on March 16, none of the players would 
cooperate with the investigation.’”143 

The News & Observer’s publications on the matter withheld 
“alleged” from their description of the players, but labeled Mangum as a 
“victim.”144 An article by The News & Observer’s Ruth Sheehan stated, 
“‘[m]embers of the Duke men’s lacrosse team: You know. We know 
you know. Whatever happened in the bathroom at the stripper party 
gone terribly terribly bad, you know who was involved. Every one of 
you does. And one of you needs to come forward and tell the 
police.’”145 

In Duke University President Richard Brodhead’s first public 
statement about the events, he stated “‘[p]hysical coercion and sexual 
assault are unacceptable in any setting and have no place at Duke’ . . . . 
‘[t]he criminal allegations against three members of our men’s lacrosse 
team, if verified, will warrant very serious penalties.’”146 Yet, President 
Brodhead also stated “‘there are very different versions of the central 
events. No charges have been filed, and in our system of law, people are 
presumed innocent until proven guilty.’”147 However, in their 
publication about the statement, the Associated Press included President 

Brodhead’s first statement condemning sexual assault, but 
conspicuously excluded his warning against a rush to judgment.148 

In a March 28, 2006 address, District Attorney Nifong, the man 
responsible for upholding justice, stated, “‘ . . . . [t]here are three people 
who went into the bathroom with the young lady, and whether the other 
people there knew what was going on at the time, they do now and have 
not come forward.’”149 Taylor Jr. and Johnson note that “[t]he local 
papers took Nifong’s inflammatory statements as gospel and threw 
gasoline on the flames.”150 

In reaction to a campus flier that had the Duke lacrosse website 
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photos of all forty-six white players with the headline “PLEASE COME 

FORWARD,”151 Sal Ruibal of USA Today wrote that it “looked like a 
wanted poster: 40 faces of young men, smiling smugly for the camera . . 
. ‘[t]hese men are wanted on the Duke campus.’”152 Fellow USA Today 
reporter Christine Brennan stated that the players were: 

giving us all a whole new definition of the word teamwork. Perhaps 

if no one is found guilty of any criminal activity in this unseemly 

affair, the collective silence of the Blue Devils someday will be seen 

as admirable. For now, though, the sports world’s vaunted concept of 
team is reaching a frightening extreme.153 

The New York Times’ coverage led by sportswriter Joe Drape was 

initially principled and unbiased.154 Unlike much of the media coverage, 
Drape voiced the defense’s arguments155 and contained positive quotes 
about the players from their high school headmasters.156 In particular, 
Drape’s March 31st article critiqued Mangum’s credibility, the validity 
of Roberts’ March 14 911 call, and Mangum’s restatement of the 
events.157 According to Taylor Jr. and Johnson, “the more . . . [Drape] . . 
. pushed, the more . . . [he] . . . came to believe that Mangum was not 
credible and her rape charge was probably false.”158 

However, by early April, Drape said he was “‘having problems 
with the editors.’”159 According to Taylor Jr. and Johnson, “soon after 
Drape privately told people at Duke and, presumably, at the Times that 
this looked like a hoax, his byline disappeared from the Duke lacrosse 
story.”160 Drape would later say that his “editors wanted a more pro-
prosecution line” and “wanted to stress the race-sex class angle without 
dwelling on the evidence of innocence.”161 

Soon thereafter, The New York Times reporters changed their tune. 
Rick Lyman implied guilt in his March 31 article by closing with a 
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quote from a female Duke student: “Is this going to be a team of rich 
white men who get away with assaulting a black woman?”162 Times 
reporter Selena Roberts also echoed this in her March 31 piece stating, 
“‘[a]t the intersection of entitlement and enablement, there is Duke 
University, virtuous on the outside, debauched on the inside . . . Does 
President Brodhead dare to confront the culture behind the lacrosse 
team’s code of silence or would he fear being ridiculed as a snitch?’”163 

The media’s polarized coverage ignited a firestorm, which publicly 
indicted the lacrosse team based upon scant evidence. Such coverage 
resulted in wanted posters being placed around campus of the white 
lacrosse players.164 Rallies were also held outside 610 North Buchanan 
Boulevard, where individuals banged pots and pans in the early morning 
until players emerged to answer questions.165 Many in the Duke 
academic community publicly castigated the team, including English 
professor Houston A. Baker Jr. who, in a public letter to the Duke 
administration, demanded for the immediate dismissal of all lacrosse 
players and coaches.166 In his letter, Baker acknowledged a “‘culture of 
silence’ that seeks to protect white, male athletic violence” in which he 
characterized the lacrosse team as a group of “white, violent, drunken 
men . . . veritably given license to rape, maraud, [and] deploy hate 
speech.”167 

F. The Aftershock 

Such public reaction led to head coach Mike Pressler being forced 
out by the administration after being the subject of hate calls, 
harassment, and vandalism by members of the Duke community.168 
President Brodhead suspended the remainder of the lacrosse season.169 
On April 11, 2007, North Carolina Attorney General Roy Cooper 
dropped all charges against the three lacrosse players accused of first 
degree rape, first degree sexual offense, and kidnapping.170 
Subsequently, on June 16, 2007, Durham District Attorney Nifong was 
disbarred after the state bar found him guilty of “fraud, dishonesty, 
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deceit or misrepresentation; of making false statements of material fact 
before a judge; of making false statements of material fact before bar 
investigators, and of lying about withholding exculpatory DNA 
evidence.”171 

II.  WHY PROTECTION AGAINST THE SELECTIVE EXPOSURE 

THEORY MATTERS NOW 

As demonstrated by the Duke lacrosse scandal, journalists cannot 
always be relied upon to report an accurate depiction of events, as the 
selective exposure theory impacts journalists with predispositions that 
prioritize select information over others. Further, as citizens 
increasingly turn to online media for their news—where there is 
potential for greater misinformation—there is heightened concern of a 
misled citizenry.172 

According to the Pew Research Center, 38% of Americans receive 
their news online, and there is strong evidence to demonstrate online 
media can soon become the most common platform through which 
Americans receive their news.173 However, the fast-paced nature of 
online journalism has led to unsettling change, such as poor verification 
procedures in the name of being the first organization to report, and 
“how blogs and social media have blurred the lines between fact and 
opinion.”174 This conflation between fact and opinion has led to the 
proliferation of fake news,175 and the public’s difficulty in deciphering 
the difference between fact and opinion.176 

This was demonstrated in a Stanford University study177 in which 
researchers asked 25 Stanford undergraduates to evaluate two 
organization websites: The American Academy of Pediatrics and the 
American College of Pediatricians. The American Academy of 
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Pediatrics is an organization with 64,000 members that issues more than 
500 titles for healthcare professionals.178 The American College of 
Pediatricians is a fringe group that has been criticized for utilizing their 
platform to promote their political agenda, including the 
discouragement of adoption by same-sex couples and single parents.179 
It is considered a hate group by the Southern Poverty Law Center.180 
Stanford University students spent 10 minutes evaluating the content of 
both websites and had free reign on the Internet to research both 
organizations.181 More than half of the students—from the most 
selective college in the country—concluded the American College of 
Pediatricians was “‘more reliable.’”182 

Such difficulty in deciphering between real and fake information 
was not as threatening twenty years ago because a platform to widely 
disseminate misinformation was not as accessible to those with lower 
ethical standards. An apt illustration of the issues in our media 
landscape was demonstrated in the 2016 United States Presidential 
election. During the final three months of the campaign, the top twenty 
fake news articles were shared more than the top twenty real news 
articles.183 Two of the most circulated false news stories claimed that 
Hillary Clinton sold weapons to ISIS, and that the Pope had endorsed 
Donald J. Trump for president.184 As shown, with no factual evidence, 
individuals and websites have the ability to broadly distribute 
questionable or indeed false information to citizens who increasingly 
face difficulty decoding fact from fiction. 

III.  THE JOURNALISM LICENSING PROGRAM 

Individuals consume news to be better informed, and are more 
likely to consume media they feel most accurately reports the news.185 
Based upon this premise, the objective of the Journalism Licensing 
Program (JLP) is to differentiate—or validate—journalists who have 
embodied strong ethical practices in their reporting. Following their 
license grant, an insignia will be shown next to their name on any article 
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they author online, and next to their name on social media accounts, to 
differentiate them from their fellow publishers. The license insignia will 
help the public decode fact from fiction, and guide them towards more 
ethical reporters, if that is the information they decide to consume. My 
belief is that this insignia distinction will result in higher readership, and 
thus, increased revenue for those ethical journalists and their associated 
organizations. In turn, I believe publishers across our media landscape 
will prioritize ethical requirements, and raise the bar in their journalism 
practices. 

This license is not one that dissuades or excludes journalists from 
publication. It is a license that informs the public that a particular 
journalist has met select ethical criteria in their reporting. The JLP is 
intended to only assess individual journalists, and not their associated 
organizations. Evaluating the larger journalism institution would require 
the JLP committee to weigh the significance, impact, and consequences 
from different writers in disparate subject-matters, which I believe 
would require broad and excessive generalizations. 

A. JLP Committee Member Composition and Selection 

The first issue is who will serve on the licensing committee. 
Journalists currently serving in the industry would present too many 
conflicts of interest, and would draw too much skepticism from the 
public to deem the licenses an effective check on unethical reporting.186 
However, there are a multitude of journalism organizations currently in 
existence that are dedicated to ensuring the protection of journalists and 
the ethical practice of journalism across the country.187 Examples 
include the Reporters Committee for Freedom of the Press, the Society 
of Professional Journalists, and the American Press Institute.188 Such 
organizations are comprised of individuals who are independent of 
publishing news organizations, yet contain professionals who are 
knowledgeable about the field and its practices to effectively serve as 
adjudicators for the licensing committee.189 

Additionally, I believe it will be valuable to have a small minority 
of citizens with no previous journalism experience serve on the JLP. 
While this approach may seem incongruous, I believe it will serve 
several critical functions. First, it will increase public trust. In recent 
years, governmental officials, successful businessmen and women, and 
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journalists have been perceived as “elite”190 and out-of-touch with some 
American citizens.191 Public trust is the key to this program. If citizens 
are able to serve on the committee, it can help demonstrate to those 
American citizens who maybe discontent with what is perceived as 
elitism in the media that their perspective is being heard. Second, 
American citizens are who this program intends to help—that is the 
JLP’s customer—not journalists. Understanding the perspective of the 
customer is fundamental to any business.192 The JLP is no different. 
Third, this will keep members of the committee honest and provide 
them with a diversity of perspectives which would result in a more 
thorough and effective review process. 

The second issue is whose work the committee members will be 
assessing. The JLP is intended, at least initially, to apply to political 
journalists covering the federal government’s legislative, judicial, and 
executive branches. I have selected this area of the media landscape first 
because I believe it has been the area most riddled by fake news and 
misinformation.193 The committee will meet as a whole to review that 
political journalist’s entire body of work from that year. This will occur 
on an annual basis. So, for example, all members of the committee will 
meet at the end of 2016 to assess a journalist’s body of work from 2016. 
If committee members approve of that journalist’s work for the year, a 
license will be granted to that journalist for 2017. At the end of 2017, 
this process will repeat. All political journalists will be adjudicated 
exclusively upon their publications that year. 

The third issue is transparency. The rise or fall of this program will 

depend upon public trust. If citizens become cynical of the program and 
its practices, it will be ineffective. To guard against this, it is imperative 
to have extensive disclosure requirements that are closely monitored. 
Disclosure procedure is three-fold. First, adjudicators must state 
whether they have previously worked for the affiliated institution of the 
journalist they assess. Second, they must disclose whether they have 
any personal relationship with that journalist. If any of the adjudicators 
have any personal or institutional relationship with a journalist whose 
organization they are critiquing, they must recuse themselves from 
assessment. Third, adjudicators must disclose their political party 
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affiliation to ensure decisions are not determined on a purely partisan 
basis. 

The fourth issue is protection against partisan politics in the 
administration of licenses. If the public believes licenses are 
administered based upon partisan lines, the JLP will be futile. 
Consequently, my goal is to split the committee along political party 
lines as equally as possible to ensure politics plays no part in the 
allocation or revocation of licenses. This strategy has been successfully 
implemented by the Securities and Exchange Commission (SEC).194 
The SEC is led by five commissioners.195 While the president appoints 
all five commissioners,196 the Securities Exchange Act of 1934 requires 
no more than three commissioners come from the same political 
party.197 Considering there needs to be an odd number of committee 
members to prevent a hung decision, there will always be one additional 
supporter for one political party over the other on the committee. 
Accordingly, judgments to grant or revoke a license will not be 
determined by a committee majority, but by a supermajority of 
committee members, for example two-thirds, to ensure bipartisan 
support in the administration or revocation of licenses. 

B. Defining the Standard of Review 

No one set of values defines ethical journalism, but there are 
several prevailing philosophies among news agencies that will 
formulate the standard of review. Aidan White of the Ethical Journalism 
Network promulgates these core principles: accuracy, independence, 
impartiality, humanity, and accountability.198 White defines accuracy as 
“no deceptive handling of the facts.”199 Independence means “the work 
that you do is your own work” that is not on behalf of the government, a 
business, or a special interest group.200 Impartiality encompasses an 
understanding that there is more than one side of every story, and a 
journalist’s responsibility is to inform the public of each view.201 
Humanity compels a journalist to be cognizant that his or her words can 
have harmful consequences to people, and that it is not the job of the 
journalist to do harm, but to protect citizens.202 Accountability requires 
journalists to engage with the audience to correct mistakes, and be 
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prepared to provide remedies when they get it wrong.203 
Today, rating systems are ubiquitous. Consumers can rate 

appliances and technology through Consumer Reports204 or local 
businesses on Yelp,205 while the federal government utilizes a rating 
system to appraise financial institutions.206 These five principles—
accuracy, independence, impartiality, humanity, and accountability—
will serve as the foundation to JLP’s ratings-based approach to 
journalism. JLP committee members will evaluate a journalist’s body of 
work from the preceding year on a scale of one to five and determine 
how well they abided by these evaluations. Each committee member’s 
rating will be aggregated with the others to determine an average. If that 
average exceeds an allotted benchmark score, the journalist is awarded a 
license, which distinguishes them from their peers as a diligent, 
principled, and ethical reporter. 

To meet disclosure requirements, committee members will be 
required to submit written reports for every journalist. The report will 
specify what publication components the adjudicator found adequate or 
inadequate to meet the ethical requirements and why. These reports will 
be publicly available to aid the citizenry in obtaining the full context 
and reasoning of a license award or revocation. If an author fails to meet 
the allotted benchmark, he or she will still be free to publish online and 
on social media. However, my belief is that the absence of the license 
insignia will create sufficient consumer skepticism to deter citizens 
from reading and sharing that content. 

IV. DECIDING BETWEEN A PUBLIC OR PRIVATE LICENSING 

ADMINISTRATION 

The primary legal issue in constructing the JLP is whether a 
governmental agency or private institution should administer the 
licenses. Each presents legal and ethical concerns that require further 
discussion. 

A. Assessing the Constitutionality of a Public JLP 

The two principal advantages of a public JLP are that it will have 
the strong financial support of the federal government to ensure 
adequate resources, as well as an infrastructure of governmental 
officials to safeguard against ethical dishonesty or exploitation. 
However, a public JLP would necessitate governmental control over the 

grant or revocation of journalism licenses, thereby triggering First 
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Amendment protections.207 This issue presents constitutional difficulties 
because the U.S. Supreme Court has been “far from clear”208 in its First 
Amendment regulation jurisprudence. 

The threshold issue is differentiating between content-based 
restrictions and content-neutral restrictions.209 Content-based actions 
face strict scrutiny,210 which is a form of judicial review that requires 
the legislature to demonstrate a compelling governmental interest that is 
narrowly tailored to achieve its end.211 Its application is strict in name, 
but fatal in practice.212 As a general rule, “laws that by their terms 
distinguish favored speech from disfavored speech on the basis of the 
ideas or views expressed are content based.”213 By contrast, content-
neutral speech restriction faces a more lenient intermediate scrutiny.214 
To pass intermediate scrutiny, the challenged law must further an 
important government interest through means that are substantially 
related to that interest.215 

The objective of the JLP is to distinguish, or validate, those 
journalists who have embodied strong ethical practices in their reporting 
to help the public decode fact from fiction in the news they consume. 
Therefore, the JLP’s evaluation components—accuracy, independence, 
impartiality, humanity, and accountability—relate directly to a 
journalist’s ethical practices, and not to the content of his or her work. 
As demonstrated, there is no doubt that the JLP distinguishes between 
favorable and unfavorable journalism practices, but the inquiry into a 
journalist’s content presents a more nuanced discussion. 

A journalist’s job is two-fold: to apply these practices in his or her 

fact-finding and information gathering, and to ensure these ethical 
practices carry over in publication. Therefore, while the JLP’s 
evaluation principles may directly affect a journalist’s practices, it is 
impossible to consider the journalist’s practices without concurrently 
critiquing the content of their work. From this perspective, it is difficult 
to see how a public JLP committee evaluation is not content-based. 

Thus, to be a constitutional public program, the government must 
successfully argue that a public JLP fits within the construct of content 
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neutrality. The first inquiry in determining content neutrality is whether 
the government has adopted a speech regulation because of 
disagreement with the message it conveys.216 Justice Kennedy’s excerpt 
from Ward v. Rock Against Racism is often used by the Court to 
describe content-based/content neutral analysis.217 The speech is content 
neutral so long as it is “justified without reference to the content of the 
regulated speech.”218 

As it pertains to the first inquiry, the JLP’s objective is not to limit 
free speech in any way, and a committee member’s ideological 
disagreement with a particular message is irrelevant to license 
adjudication. With the JLP’s stern disclosure requirements, the citizenry 
and judiciary can be assured regulation based upon messages that 
committee members disagree with will not be an issue. However, the 
second inquiry poses the same problems that the content based analysis 
did. In the JLP committee’s reports, they will be required to state why 
they believe a journalist’s work is adequate or inadequate to meet the 
ethical requirements. Such explanations require “reference to the 
content of the regulated speech” as set forth by Justice Kennedy.219 This 
is a central component to the disclosure requirements. Neglecting to 
explain why committee members believe a journalist’s practices were 
adequate or inadequate would draw far too much consumer skepticism. 
JLP committee members will have to reference the content of the 
regulated speech. Therefore, under both the traditional content-based 
and content neutral analysis, a public JLP is arguably unconstitutional. 

However, a narrow exception to the content neutral inquiry exists 

which may justify a public JLP. In select instances, the United States 
Supreme Court has utilized the secondary effects doctrine to defend a 
facially content-based action.220 Under this exception, the Court will 
look beyond content discriminatory speech restrictions to characterize 
its justification as content-neutral.221 This exception was applied in City 
of Renton v. Playtime Theatres, Inc.,222 in which Playtime Theatres 
challenged the constitutionality of a zoning ordinance that prohibited 
adult motion picture theatres within 1,000 feet of any residential zone, 
single or multiple-family dwelling, church, park, or school.223 In 
upholding the ordinance, Justice Rehnquist stated: 

 

216 See Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989). 
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[T]he city’s pursuit of its zoning interests here was unrelated to the 

suppression of free expression. The ordinance by its terms is 

designed to prevent crime, protect the city’s retail trade, maintain 

property values, and generally ‘protec[t] and preserv[e] the quality of 

[the city’s] neighborhoods, commercial districts, and the quality of 
urban life,’ not to suppress the expression of unpopular views.224 

The Court has only extended the secondary effects to sexual 
speech.225 When the Court employs the secondary effects doctrine, they 
are protecting local communities from the harmful secondary effects 
that sexual expression can have, such as crime “caused by the presence 
of even one such establishment.”226 

To prove a public JLP constitutional under such reasoning, the 
government’s argument would be two-fold. First, they would need to 
demonstrate that a citizenry consuming misinformation about its 
government is corrosive to democracy, just as explicit sexual expression 
is damaging to local communities. Second, the government would need 
to prove that validating ethical journalists “‘protect[s] and preserve[s] 
the quality’”227 of information that its citizenry consumes, just as 
regulating explicit sexual expression leads to a reduction in crime and 
immorality in the community. In doing so, the Court would need to be 
convinced that such regulation is acutely “unrelated to the suppression 
of free expression.”228 

However, in my opinion, the Court would not be convinced of 
such an argument. There is a demonstrative reason why the Court has 
refused to extend the secondary effects doctrine past sexual 
expression—it falls only within the outer ambit of the First 
Amendment’s protection.229 Nevertheless, the JLP speaks to a much 
more sensitive issue of the “privilege to speak one’s mind, although not 
always with perfect good taste, on all public institutions.”230 Further, the 
Court has made clear that a lower standard of scrutiny for secondary 
effects has no application to content-based regulations.231 To validate an 
argument for a public JLP, the government would have to prove the JLP 
is not content-based. As demonstrated, I believe no such solution exists 
under the secondary effects doctrine. 

Another potential argument the government can utilize to validate 
a public JLP can be found in Turner Broadcasting System, Inc. v. 
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F.C.C.,232 which makes it “clear that mere examination of content in 
decision-making does not render a policy ‘content-based.’”233 
Concerned with a competitive imbalance in the television broadcasting 
industry, Congress passed the Cable Television Consumer Protection 
and Competition Act of 1992, which required cable television systems 
to devote a specified portion of their channels to the transmission of 
local and public stations.234 These were termed “must-carry 
provisions.”235 In ruling that the must-carry provisions were of “content-
neutral character”236 and thus constitutional, Justice Kennedy stated: 
“Although the provisions interfere with cable operators’ editorial 
discretion by compelling them to offer carriage to a certain minimum 
number of broadcast stations, the extent of the interference does not 
depend upon the content of the cable operators’ programming”237 
because “[n]othing in the Act imposes a restriction, penalty, or burden 
by reason of the views, programs, or stations the cable operator has 
selected or will select.”238 

The government can argue that a license administered by the 
public JLP is akin to the must-carry provision. Turner’s must-carry 
provision mandates local and public content be carried by cable 
providers because “Congress’ overriding objective [in enacting the 
must–carry provision] was not to favor programming of a particular 
content, [viewpoint, or format,] but rather to preserve access of free 
television programming for the 40 percent of Americans without 
cable.”239 Congress did not intend to favor or disfavor select subject 
matter, viewpoints, or formatting. Additionally, since it was in the best 

interest of the American people, Congress was able to directly compel a 
private institution to broadcast content. The JLP is also intended not to 
favor or disfavor select subject matter, viewpoints, or formatting and is 
in the best interest of the American people because it will ensure that 
those political journalists who are abiding by strong ethical standards 
are identified. Unlike Turner, compulsion is not necessary under a 
public JLP. If online publishers feel that the ethical requirements of 
accuracy, independence, impartiality, humanity, and accountability are 
too burdensome, expensive, or will be to the detriment of their readers, 
they are free to continue their traditional practices. As a result, not only 
does the JLP meet the requisite requirements which validate the must-
carry provision, but the selective form of expression under the JLP is 
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optional to publishers, not compulsory like the must–carry provision. 
Thus, the argument will be that, under the JLP, publishers have greater 
First Amendment autonomy of expression than under the must-carry 
provision. 

Finally, the government may seek support for a public JLP through 
commercial speech law. Commercial speech occurs when the speaker is 
engaged in commerce and the intended audience are actual or potential 
consumers.240 An example of commercial speech are advertisements 
that are provided a lower intermediate standard of protection in First 
Amendment cases.241 While verified journalists would never be 
categorized as such because they inform the public about newsworthy 
events and not commercial activity, commercial speech can help to 
classify fake news. Fake news is malicious. Fake news is also false 
information that becomes credible most often through the promotion or 
dissemination by major political or media figures.242 Traditionally, fake 
news was more conspicuous and easier to decipher as “[t]he type of 
material that would previously only be forwarded in an ALL CAPS 
chain-letter email.”243 Now, fake news is being printed on what appears 
to be professional looking websites that can lead people to believe the 
content is credible.244 For example, ABC News is a reputable news 
source comprised of award-winning journalists, using the web address 
ABCnews.com.245 Their fringe site that disseminates fake news is 
ABCnews.com.co.246 As demonstrated by the parallel web domain 
name and its professional appearance, websites such as 
ABCnews.com.co and the Denver Guardian, a fake news site designed 

to look like a real Colorado newspaper, thrive on deception.247 These 
fabricated or exceedingly misleading news stories are effective because 
they are mixed into the flow of true or mostly true stories.248 The goal of 
fake news sources is to be believed and shared,249 as a story shared by a 
prominent public figure could result in nearly $10,000 of revenue for 
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the fringe site.250 
Advertising is no different. Broadly, both fake news sites and 

advertisers successfully market their goods and services to consumers to 
make money. Specifically, fake news sites seize on individuals’ biases 
as explained by the selective exposure theory, and influence citizens 
into believing their misinformation is truthful and into disseminating it 
to their followers across social media, which results in more clicks and 
revenues for their site. 

The United States Supreme Court has restricted the use of false, 
deceptive, and misleading commercial speech,251 ruling the First 
Amendment “does not prohibit the State from insuring that the stream 
of commercial information flow cleanly as well as freely.”252 The Court 
restricted such speech in Friedman v. Rogers, in which a Texas 
optometrist challenged the legality of the Texas Optometry Act.253 The 
Act prohibited the practice of optometry under a trade name.254 Justice 
Powell held that the prohibition was constitutional because the 
regulation was in furtherance of protecting the public from trade name 
practices that proved to be deceptive and misleading.255 The Court 
found no First Amendment protection existed because the optometrist 
who uses a trade name does not wish to editorialize on any subject, 
whether cultural, philosophical, or political,256 nor did he or she “wish 
to report any particularly newsworthy fact, or to make generalized 
observations even about commercial matters.”257 Its purpose is strictly 
business, and was therefore categorized as a form of commercial speech 
and nothing more.258 

The reasoning that supported the constitutional suppression of 
speech in Friedman can be analogous to the suppression of fake news 
because both can be argued to deceive the public in an attempt to 
generate revenue. Similar to the trade practices in Friedman, the 
government can argue that fake news sites are intended to deceive and 
mislead because their stories have no basis in truth. Next, the 
government must demonstrate such misinformation does not benefit the 
public by editorializing information or through reporting newsworthy 
facts to promote an educated citizenry, but is exclusively intended for 
commercial purposes—to generate clicks and revenues from their 
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readership as actual or potential consumers. The government’s final step 
would be to argue that a public JLP is the narrowest means to combat 
these deceptive practices. If this premise is successfully demonstrated, 
the government can invalidate fake news websites as commercial 
speech for “strictly business”259 purposes and nothing more. 

Ultimately, the central examination in determining whether 
commercial speech falls within First Amendment protection is found in 
Central Hudson Gas & Electric Corp. v. Public Service Commission.260 
Justice Powell promulgated a four-part test:  

For commercial speech to come within . . . [First Amendment 

protection], [1] it at least must concern lawful activity and not be 

misleading. Next we ask [2] whether the asserted governmental 

interest is substantial. If both inquiries yield positive answers, we 

must determine [3] whether the regulation directly advances the 

governmental interest asserted, and [4] whether it is not more 
extensive than is necessary to serve that interest.261 

Under this examination, the first prong presents the greatest 
obstacle for a public JLP. While there is no doubt that fake news has 
been proven to be misleading,262 demonstrating a lack of lawful activity 
will be more difficult. To do so, the government can utilize libel law. 
Libel is a form of defamation that is expressed in print or writing that is 
injurious to a person’s reputation, exposes a person to public hatred, 
contempt or ridicule, or injures a person in his/her business or 
profession.263 As stated, the JLP will initially apply to political 
journalists covering the federal government’s legislative, judicial, and 
executive branches because this has been where fake news has had its 
greatest impact.264 Because the federal government’s branches require 
reporting on public figures or matters of public concern, actual malice 
will need to be shown to prove an absence of lawful activity.265 Actual 
malice exists when a statement is made with knowledge of its falsity or 
with reckless disregard for whether the statement was false or not.266 
Under this scienter requirement, the plaintiff must demonstrate through 
clear and convincing evidence that the defendant actually knew the 
information was false or entertained serious doubts as to the truth of the 
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publication.267 This requirement is very difficult to prove.268 In fact, in 
“only a handful of cases over the last decades have plaintiffs been 
successful in establishing the requisite actual malice to prove 
defamation.”269 Thus, this argument, too, will present a trying case for 
the government to constitutionalize a public JLP. 

B. Disproving a Public JLP 

Despite the potential for nuanced arguments that may validate a 
public JLP, I ultimately believe a public JLP would engender too much 
skepticism, and is therefore an imperfect means of enacting the 
program. As stated, the JLP’s success or failure will be rooted in public 

trust. If Americans possess firm convictions that the program is 
responsible and trustworthy, it will thrive and effectively serve its 
intended goal of aiding the citizenry in deciphering between fact and 
fiction in the news. However, any governmental regulation of the First 
Amendment will fall under immediate legislative and judicial scrutiny, 
which will lead the public to instantaneously question its validity. The 
First Amendment is viewed with a “profound national commitment to 
the principle that debate on public issues should be uninhibited, robust, 
and wide-open.”270 There is no doubt that a public JLP would help 
Americans decode fact from fiction, to undermine fake news and 
misinformation online and on social media, and to ensure that the basis 
of our democracy always remain a well-informed citizenry. However, 
the conflicts between a public JLP and the First Amendment are 
undeniable. As stated in Miami Herald Pub. Co. v. Tornillo, “[a] 
responsible press is an undoubtedly desirable goal, but press 
responsibility is not mandated by the Constitution and like many other 
virtues it cannot be legislated.”271 The First Amendment is rooted in the 
proclamation that “the widest possible dissemination of information 
from diverse and antagonistic sources is essential to the welfare of the 
public, that a free press is a condition of a free society.”272 Ultimately, I 
believe the most well-founded conclusion is that a public JLP restricts, 
rather than broadens, the dissemination of information. While individual 
journalists are not excluded from publication under the JLP, it serves to 
distinguish select journalists from others, and has a direct relationship 
on which journalists, websites, and social media accounts the public 
choose to visit. Such an impact only results in the constraint, not the 
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expansion of information. Based upon these tenets, a public JLP is 
unattainable due to its prospect of unconstitutionality. 

C. Arguments for a Private JLP 

Due to the potential constitutional conflicts of a public JLP, I 
believe the best means of accomplishing a rating system for political 
journalists online and on social media would be through a private 
program. Unlike governmental restrictions of speech, First Amendment 
protections do not apply for private actors.273 Thus, social media 
institutions possess broad autonomy to control their users’ content. For 
example, according to Facebook’s Statement of Rights and 

Responsibilities, Facebook reserves the right to “remove any content or 
information you [the user] post on Facebook if we believe that it 
violates this Statement or our policies.”274 With broad autonomy to 
regulate content, a private JLP will not be restricted by the First 
Amendment, but instead by the terms of the contract between the JLP 
and individual websites and social media platforms that opt to display 
the JLP insignia. 

However, while constitutionality is not problematic, a private JLP 
presents unique obstacles not present under a public JLP. Funding for a 
private JLP will need to be dramatically different. This can be done 
through the administration of the licenses to individual journalism sites 
and their associated social media accounts. The private JLP company 
can contract with sites such as The New York Times and Facebook to 
display the insignia next to the journalist’s name on the byline of their 
articles. Each year, the JLP can charge those sites an allotted amount for 
the right to display the insignia. Journalism organizations will have an 
incentive to continue purchasing the licenses because without it they 
will be viewed as maintaining inferior ethical standards as compared to 
competing organizations that continuously choose to purchase and 
display the license insignia. 

There is evidence to demonstrate that a rating-based approach to 
political journalism can be a successful and sustainable enterprise. 
Private rating systems have proven to be an advantageous resource for 
the public.275 Now, as Harvard Business School Professor Michael Luca 
notes, ratings systems like Yelp are “somewhat of a substitute for 
traditional forms of reputation.”276 This success has been demonstrated 
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to positively impact the restaurant industry, as each star added on a Yelp 
review translates to a 5 to 9 percent increase in revenues.277 Not only 
have Americans demonstrated their trust in rating systems, but there is 
precedent to support that expert-based rating systems can be successful 
too. Consumer Reports is an independent organization that provides 
evidence-based product testing and ratings through the research of 
trusted experts278 for everything from cars to watches to washing 
machines.279 Their primary source of communication to the public is 
through ad-free monthly magazines that are issued to paying 
subscribers.280 Consumers have trusted their work since 1936.281 Such 
longstanding support for an expert rating-system can be indicative of 
widespread public support for a private JLP. As it pertains to media 
consumption, citizens primarily seek out news to be better informed and 
are more likely to consume the media that they believe most accurately 
reports the news.282 Just as shoppers who search for the most efficient 
goods and services utilize Consumer Reports for proficient analysis, 
media consumers can utilize the JLP insignia as a guide to consuming 
the most ethical news. 

The other stated principal advantage of a public JLP is the 
government’s ability to provide ethical oversight to the committee and 
its members. However, the federal government may not be the most 
appropriate institution to manage such a program. According to October 
2015 polling data, public trust in the government is at historic lows,283 
with only 20% of Americans stating that they can trust the government 
in Washington to do what is right “‘just about always’” (4%) or ‘most 

of the time’ (16%)”.284 With such prevalent skepticism of the federal 
government and the immediate scrutiny that will result from 
governmental action into the First Amendment arena, a private program 
with rigid disclosure requirements may in fact be an approach more 
likely to win the trust of the media consuming public. 

Therefore, it is my conclusion that a private JLP will be the most 
legal, ethical, and efficient means of enacting the JLP. A ratings-based 
approach has been validated in other arenas, and can thus provide a 
platform for sustained funding for the JLP. Additionally, with strict 
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disclosure requirements on who is assessing a journalist’s content, what 
their political predilections are, and what their rationale was for their 
conclusion, I believe a private JLP upholds strong integrity practices to 
ensure the faith of the American citizenry. 

CONCLUSION 

As evidenced by the Duke lacrosse scandal through reports in The 
News & Observer, The Herald-Sun, Associated Press, USA Today, and 
The New York Times as well as the public’s reaction to the events, both 
citizens and journalists are plagued by the selective exposure theory. If 
the JLP was in effect during this time, some of the journalists who 
reported on the scandal may or may not have lost their licenses, but at 
least would have had to answer for improperly informing the public. 

Journalists are supposed to serve as the gatekeepers of 
information,285 to protect the public from misguided or imbalanced 
reporting. When they fail, they should be held accountable. However, 
no effective contemporary accountability system exists. Of course 
newspaper subscribers may unsubscribe, or daily website visitors may 
become weekly website visitors, but such consumer responses may not 
materially impact journalism practices. Under the contemporary system, 
the status quo will remain and the selective exposure theory will still 
have an influence in our media landscape. The JLP dismantles the status 
quo. By creating a system that records both the journalist’s strengths 
and flaws, both citizens and journalists will be better informed. Citizens 
will become more vigilant media consumers. In their reporting, my 
belief is that journalists will pause and question their fact–finding 
procedures, and be led by the impetus of truth and not personal 
predilections. If such a system were in place at the time of the Duke 
lacrosse scandal, it may have caused journalists to more critically 
scrutinize Mangum’s story and to seek out a perspective that the 
journalist may not agree with. After all, such diversity of thought is 
what freedom of the press is all about.286 
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