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[bookmark: _Toc414565133]Introduction
[bookmark: _Hlk505528876][bookmark: _Ref528915466][bookmark: _Ref528958320][bookmark: _Ref529388609][bookmark: _Ref528916792][bookmark: _Ref414273687]In the modern age of technology, there is a type of sport that has rapidly risen to the forefront of both the entertainment and legal worlds: eSports.[footnoteRef:2] Until recently, the eSports market has been minor and insignificant.[footnoteRef:3] A variety of factors have contributed to the rapid rise of the eSports market, including the continued enthusiasm of the millennial generation for electronic entertainment systems.[footnoteRef:4] Today, the eSports market has become a multi-million dollar industry, as more governments and corporate entities acknowledge eSports as a legitimate market.[footnoteRef:5] Despite the rapid growth in the eSports market, the growth itself is not all positive. Similar to the challenges faced by the traditional sports markets such as football, soccer, and baseball, the eSports industry faces somewhat distinct challenges that are inherently tied to the growth of an industry.[footnoteRef:6] [2: Henry Young, Seven-Figure Salaries, Sold-Out Stadiums: Is Pro Video Gaming a Sport?, CNN (May 31, 2016, 8:00 AM), https://www.cnn.com/2016/05/31/sport/esports-is-professional-gaming-a-sport/index.html.]  [3: Taylor Stanton Hardenstein, “Skins” in the Game: Counter-Strike, eSports, and the Shady World of Online Gambling, 7 UNLV GAMING L.J. 117, 119 (2017); see also Leah Jackson, The Rise of eSports in America, IGN (July 25, 2013, 4:47 PM), http://www.ign.com/articles/2013/07/25/the-rise-of-esports-in-america.]  [4: Gautam Ramdurai, Think Gaming Content Is Niche? Think Again, THINK WITH GOOGLE (Dec. 2014), https://www.thinkwithgoogle.com/consumer-insights/think-gaming-content-is-niche-think-again/.]  [5: Hardenstein, supra note 2; see also Edgar Alvarez, The Traditional Sports World Is Taking eSports into the Mainstream, ENGADGET (July 21, 2017), https://www.engadget.com/2017/07/21/how-the-traditional-sports-world-is-embracing-esports/.]  [6: See Hardenstein, supra note 2; see also Jackson, supra note 2.] 

[bookmark: _Ref530905431]This Note analyzes a few of the similarities and differences between the eSports industry and the traditional sports industry, utilizing the specific context of monetary exploitation, cheating, and gambling. One of the critical issues apparent from a comparison between the eSports industry and the traditional sports industry—through the lens of monetary exploitation, cheating, and gambling—is the lack of a centralized and established eSports governance structure in the United States.[footnoteRef:7] The dominant trend towards regulation has been through eSports organizations such as Twitch, ELEAGUE, Electronic Sports League (ESL), World eSports Association (WESA), and eSports Integrity Coalition (ESIC).[footnoteRef:8] [7: Jas Purewal & Isabel Davies, The eSports Explosion: Legal Challenges and Opportunities, 9 LANDSLIDE 2 (2016), https://www.americanbar.org/publications/landslide/2016-17/november-december/the_esports_explosion_legal_challenges_and_opportunities.html.]  [8: Id.] 

[bookmark: _Hlk528778255][bookmark: _Ref536647818]On an international level, different countries have addressed the lack of eSports governance and regulation in different ways.[footnoteRef:9] In the United States, while the government has applied the pertinent laws and regulations to industries such as the traditional sports industry, the unique characteristics of eSports, such as in-game gambling, have often left the eSports industry in a “legal gray area.”[footnoteRef:10] For this reason, this Note proposes a preemptive—rather than reactionary—adoption of governance in the United States by utilizing the similarities between eSports and traditional sports as a jumping-off point. Ultimately, this Note advocates for (1) the adoption of a governance system similar to the one adopted by France, wherein a reform known as the Digital Republic Bill recognizes eSports as a distinct entity and provides for industry-specific governance and regulations;[footnoteRef:11] (2) an adoption of legislation providing definitions and guidelines relevant to the very basic core of eSports; and (3) recommendations for states to adopt and select applicable regulations present in various European nations to develop legislations for eSports-specific issues. [9: Id. at 4 (“France recently passed a large body of reforms known as the Digital Republic bill, which includes eSports. The bill recognizes eSports as its own distinct entity (rather than as a ‘lottery scheme’ under French gambling law); gives players ‘social status[,]’ so they are eligible for certain tax and social benefits systems; and requires minors to obtain parental consent to participate in tournaments. In Germany, meanwhile, it has been reported that the Berlin House of Representatives has recently decided that eSports should not be reclassified as a sport. The United Kingdom is looking into the eSports business and regulation.”).]  [10: See The Definitive Guide to iGaming in the United States, IFRAH L. 39, https://www.ifrahlaw.com/wp-content/uploads/2017/04/ifrah_definitiveguidetoigaming
_11_2017_web.pdf (“The past determinations of regulators and the courts make it fairly clear that real money betting on eSports tournaments is likely illegal in the United States. Either eSports are a sport, in which case gambling on them is prohibited under the Professional and Amateur Sports Protection Act, or (although less likely) they are a game of chance, and betting is illegal under the Unlawful Internet Gaming Enforcement Act. Although, as discussed below, some casinos classify eSports as games of skill (but not a sport) and thus exempt eSports from regulation under either federal law. . . . In contrast, skin betting is the wild west of iGaming. Since skin betting does not put real money up for grabs, the entire industry exists in a legal gray area.”).]  [11: See Purewal & Davies, supra note 6; see also Benjamin Znaty, France Is “Stepping Up its Game” with the Adoption of New eSports Regulatory Rules, BIRD&BIRD (July 11, 2017), https://www.twobirds.com/en/news/articles/2017/france/france-is-stepping-up-its-game-with-adoption-of-esports-regulatory-rules; see also The Digital Republic Bill: Overview in English, https://www.republique-numerique.fr/pages/in-english (last visited Nov. 27, 2018).] 

Part I discusses the background surrounding eSports as a competitive sport and market and introduces the controversy surrounding the resistance in recognizing eSports as a sport. Part II focuses on the types of eSports currently active in the modern market and reveals the varietal scope eSports provides to the industry. Part III provides a comparative analysis between traditional sports and eSports within the legal realm of monetary exploitation, cheating, and gambling. Starting with monetary exploitation, Part III.A contrasts the unique characteristics of eSports with those of traditional sports in the realm of criminal fraud, identity theft, and in-game fraudulent exploitations; Part III.B compares the similarities and differences between the cheating occurring in both traditional sports and in eSports; Part III.C addresses the legal complications gambling poses in eSports versus traditional sports; and Part III.D attributes the gambling implications of eSports to the legal issues regarding loot boxes. A loot box is a consumable virtual box purchased with monetary currency that redeems randomized virtual items in video games. Part IV discusses the cultural differences between traditional sports and eSports and analyzes the shortcomings in the current eSports market. Finally, Part V analyzes the French government’s approach to eSports and its proposed Digital Republic Bill. Part V concludes with a proposal advocating for the United States to adopt a similar approach to France’s Digital Republic Bill in regulating the eSports industry, as well as legislation providing definitions and guidelines relevant to the very basic core of eSports. The proposal also recommends that states adopt and select applicable regulations present in various European nations as guidelines to approach eSports’ specific issues.
[bookmark: _Toc414565134]I.	Background and the Resistance to eSports
[bookmark: _Ref528917132]eSports, in its modern state, consists of a series of competitive video game matches between individual competitors, or teams of competitors, in front of an audience.[footnoteRef:12] At times, the audience themselves participate in eSports. Some play with friends; some challenge themselves, and others root for their favorite eSports team. All of these participants are immersing themselves in the growing eSports community.[footnoteRef:13] In fact, today, “more people . . . watch major eSports competitions than . . . the NBA finals or [the] World Series.”[footnoteRef:14] [12: Bianca Seidman, Fans Mob Madison Square Garden for Video Game Championships, CBS (Aug. 24, 2015, 3:14 PM), https://www.cbsnews.com/news/video-game-championship-sold-out-madison-square-garden/.]  [13: Office of Communications, Helping Gamers Get Health Care Coverage, WHITE HOUSE, 2016 WL 7155596 (Dec. 8, 2016).]  [14: Id.; see also The Worldwide eSports Market Reaches 134 Million Viewers, SUPERDATA (May 4, 2015), www.superdataresearch.com/blog/esports-brief/; Hardenstein, supra note 2, at 2 (“In 2013, the Los Angeles Staples Center held the League of Legends [c]hampionship; tickets for the event sold out in an hour. A year later, the same championship was held in the [forty thousand]-seat World Cup Stadium in Seoul, South Korea while another [twenty seven] million people watched online—more than the TV viewership for the final round of the Masters, the NBA Finals, the World Series, and the Stanley Cup Finals, for that same year.”).] 

[bookmark: _Ref528915459][bookmark: _Ref528917257]While the popularity of eSports continues to rise, growing controversy around the video game competitions’ use of the term sports in their name has quickly developed—namely, there has been an increasing debate over whether competitive video gaming should be considered a sport.[footnoteRef:15] The average person, when thinking about sports, generally associates the term with traditional athletic activities—i.e., baseball, football, soccer, basketball, etc.—and not sitting in front of a computer playing video games.[footnoteRef:16] [15: See Daniel Kane & Brandon D. Spradley, Recognizing eSports as a Sport, SPORT J. (May 11, 2017), http://thesportjournal.org/article/recognizing-esports-as-a-sport/ (“One of the biggest debates concerning eSports is whether competitive video gaming can be defined as a sport.”).]  [16: Id. at 1–2.] 

The term “sport” is defined as “an athletic activity requiring skill or physical prowess” that is “often of a competitive nature”—e.g., “racing, baseball, tennis, golf, bowling, wrestling, boxing, hunting, fishing, etc.”[footnoteRef:17] Beyond the traditional activities associated with the term “sport,” activities ranging from aerobics and cricket to indoor games like chess and darts, are also defined as sports.[footnoteRef:18] Although eSports is often left absent from the list of activities typically considered sports, competitive video gaming nevertheless falls within the term’s definition, and therefore should be recognized as a sport.[footnoteRef:19] [17: See Sport, DICTIONARY.COM., http://www.dictionary.com/browse/sport (last visited Nov. 2, 2018).]  [18: English Words for Sports and Sporting Activities, ESOL COURSES, https://www.esolcourses.com/content/topics/sport/vocabulary/sporting-activities.html (last visited Nov. 2, 2018); see also Hardenstein, supra note 2 (“Watching [eS]ports tournaments and matches feels like viewing traditional sports, such as football and golf: viewers ‘watch the games live, watch pre- and post-game interviews with the players’, and watch banter and dialogue from hosts and commentators. In short, [eS]ports ‘is similar to the traditional sports from which it derives its name: it is an entertainment industry built around competition, fan loyalty, and spectatorship.’”).]  [19: Kane & Spradley, supra note 14, at 2–4 (“[E]Sports falls into the definition of a sport . . . .”).] 

[bookmark: _Ref528914710]Competitive video gaming, while possessing distinct attributes that are unique from any other traditionally recognized sport, is too frequently overlooked—namely, eSports, rather than receiving proper recognition as an independent class of sports, is often misidentified as a “non-sport” activity.[footnoteRef:20] To many societies, eSports is simply the recreational enjoyment of an interactive, visual game.[footnoteRef:21] However, eSports is much more than children sitting in front of a computer and playing video games.[footnoteRef:22] Studies have shown that eSports meets all the requirements of the traditional definition of a sport.[footnoteRef:23] Felix Falk, the Managing Director of Bundesverband Interaktive Unterhaltungssoftware, an association representing German producers and publishers of interactive entertainment software, compares eSports players to regular athletes by stating, “[i]t is not only the motor activity, but it is also the social, cognitive activity that is involved in eSports.”[footnoteRef:24] [20: Id.]  [21: Id.]  [22: Id.]  [23: Maximilian V. Mauch, Why eSports Are Not Recognized as a Sport in Germany, DW.COM (Mar. 29, 2017), http://www.dw.com/en/why-esports-are-not-recognized-as-a-sport-in-germany/a-38188352.]  [24: Id.] 

According to Falk, “[t]he motor activity is comparable with that of motor sports or chess, in which the motor activity is often not visible . . . eSport[s] athletes achieve something truly remarkable; with hundreds of clicks per minute they achieve things that are entirely comparable to athletes in other sports.”[footnoteRef:25] Furthermore, scientists at the German Sports University in Cologne have found that eSports athletes are exposed to similar physical strains as that of “normal” athletes.[footnoteRef:26] [25: Id.]  [26: Martin Schütz, Science Shows that eSports Professionals Are Real Athletes, DW.COM (Dec. 3, 2016), http://www.dw.com/en/science-shows-that-esports-professionals-are-real-athletes/a-19084993.] 

Supporting Mr. Falk’s statement, Professor Ingo Froböse at the German Sports University states that eSports athletes achieve up to four hundred mouse and keyboard movements per minute.[footnoteRef:27] Professor Froböse claims that the coordination of both hands’ movements with various parts of the brain at the same time places a level of strain that scientists have never observed in any other sport.[footnoteRef:28] These astounding levels of strain allow eSports athletes to achieve a pulse rate of 160 to 180 beats per minute, which is equivalent to one’s pulse rate during a very fast marathon run.[footnoteRef:29] [27: Id.]  [28: Id.]  [29: Id.] 

[bookmark: _Ref529388584]From another perspective, traditional sports and eSports can be categorized under the broad scope of entertainment.[footnoteRef:30] The gaming world, contained under the overarching umbrella of entertainment, encompasses both physical sports such as traditional sporting activities like football and basketball, as well as mental sports such as chess and eSports.[footnoteRef:31] When considering eSports and chess analogously, it is easy to view eSports as a legitimate sport. Both activities lack the motor functions people associate with traditional sports. Further, both require the level of competitiveness, mental fitness, player ranking system, and behavioral code seen in traditional sports.[footnoteRef:32] [30: Jesse Aaron, The Controversial Dichotomy Between Sports and eSports, HUFFINGTON POST (Feb. 18, 2015, 4:25 PM), http://www.huffingtonpost.com/jesse-aaron/the-controversial-dichoto_b_6692052.html.]  [31: Id.]  [32: John Foley, Ten Reasons Why Chess Is a Sport, LONDON CHESS CONF. (Sept. 13, 2015), http://londonchessconference.com/a-question-of-sport/.] 

In the context of whether an activity is or is not a sport, chess and eSports differ only in the recognition given by the governments and the established leagues. While over a hundred countries have recognized chess as a sport,[footnoteRef:33] a few countries are yet to be swayed on labeling eSports as a sport.[footnoteRef:34] [33: Id.]  [34: See Mauch, supra note 22 (explaining that despite the rapidly growing eSports market, German authorities refuse to recognize eSports as a sport, because many in the German Olympic Sports Confederation (DOSB) view eSports in a non-sport light due to the lack of movement and orthopedic damage); see also Is Computer Gaming Really a Sport?, BBC U.K.: IWONDER, http://www.bbc.co.uk/guides/zygq2hv (last visited Oct. 20, 2018). The U.S. government recognizes eSports players as professional athletes where granting visas are concerned. However, many contend that eSports is not a sport. ESPN president John Skipper distinctly states that “[eSports] is not a sport . . . it’s a competition.” Tim Warwood, a former U.K. snowboarding champion and now commentator for the BBC agrees with Skipper, arguing that computer gaming is not a sport and believes eSports should not have been included in the Winter X Games. Skipper argues, “[w]hen I was a kid, sport was all about getting outside, getting wet, muddy, out of breath— you’re not going to get out of breath smashing your thumbs on a controller. I just think it’s a bit weird really— but maybe I’m just getting old.” Id. ] 

[bookmark: _GoBack]Beyond the consideration of physical and technical skillset, eSports has had some historical presence as a potential sport for a few decades. The first video game competition was on October 19, 1972, at Stanford University.[footnoteRef:35] In 1981, Atari conducted a world championship event in Expo Center, Chicago for Asteroids, an arcade space shooter video game.[footnoteRef:36] While the Atari events were deemed a failure back in 1981[footnoteRef:37] and had not even been coined “eSports” yet, eSports has since come a long way.[footnoteRef:38] Ten years ago, only a small population knew about the term eSports.[footnoteRef:39] According to Newzoo, the eSports global audience has grown from 204 million to 292 million viewers between the years 2014 and 2016.[footnoteRef:40] Not only does Newzoo project that the eSports’ global audience will exceed 427 million by the end of 2019, but leading gamer Olof Kajbjer predicts that eSports viewership will be as high as that of the National Hockey League (NHL) in ten years.[footnoteRef:41] [35: See Kane & Spradley, supra note 14.]  [36: Atari Could Have Revolutionized Social Gaming in 1981, ROTHEBLOG.COM (Nov. 22, 2012), http://www.rotheblog.com/2012/11/arcade-history/atari-couldve-cashed-in-1981-world-championships/.]  [37: Id.]  [38: See Young, supra note 1.]  [39: Andy Chalk, “Esports” Is Now Officially in the Dictionary, PCGAMER.COM (May 08, 2015), http://www.pcgamer.com/esports-is-now-officially-in-the-dictionary/.]  [40: See Young, supra note 1.]  [41: Id.] 

[bookmark: _Ref536647228][bookmark: _Ref530909568]This growth has been in part because of the profitability in the viewer market. With the launch of Twitch in 2011, a live streaming service for video gaming players to share with the masses, tournaments have had a reliable and efficient way of distributing the competition to the fan viewers.[footnoteRef:42] Live streaming video games has attracted hundreds of thousands of viewers daily, allowing for the growth in the eSports market.[footnoteRef:43] Twitch has become the streaming video service platform for nearly every major tournament, being integrated directly into the (i) software of new releases from video game publishers like Blizzard Entertainment and (ii) hardware of the Xbox One and PlayStation 4 systems.[footnoteRef:44] [42: Don Riddell, ESports: Global Revenue Expected to Smash $1 Billion by 2019, CNN (May 29, 2016, 11:51 AM), http://www.cnn.com/2016/05/29/sport/esports-revolution-revenue-audience-growth/index.html.]  [43: See William Hamilton, Andruid Kerne & Thomas Robbins, High-Performance Pen + Touch Modality Interactions: A Real-Time Strategy Game eSports Context (Interface Ecology Lab: Tex. A&M U., 2012); see also Leena Rao, Justin.TV’s Video Gaming Portal Twitch.TV Is Growing Fast, TECHCRUNCH (Aug. 11, 2011), https://beta.techcrunch.com/2011/08/11/justin-tvs-video-gaming-portal-twitch-tv-growing-fast/; Paul Tassi, Major League Gaming Announces Partnership with CBS, FORBES (Apr. 17, 2012), https://www.forbes.com/sites/insertcoin/2012/04/17/major-league-gaming-announces-partnership-with-cbs/#8be5f21cfcbc; Charles Webb, Interview: The Big Broadcast - Twitchtv, eSports, and Making it Big as an Online Gamer, MTV (May 2, 2012), http://www.mtv.com/news/2464437/interview-the-big-broadcast-twitchtv-esports-and-making-it-big-as-an-online-gamer; Nathan Edge, Evolution of the Gaming Experience: Live Video Streaming and the Emergence of a New Web Community, 4 ELON J. UNDERGRADUATE RES. COMM. 33 (2013).]  [44: Ben Popper, Field of Streams: How Twitch Made Video Games a Spectator Sport, THEVERGE.COM (Sep. 30, 2013, 9:00 AM), https://www.theverge.com/2013/9/30/4719766/twitch-raises-20-million-esports-market-booming.] 

While Twitch has been a major part of the growth in the eSports market, the overall advances in technology have also played a role in its growth over the past decade.[footnoteRef:45] According to the American Community Survey conducted by the United States Census Bureau in 2016, approximately 85.1% of American homes have some sort of a computer.[footnoteRef:46] Moreover, the broadband revolution (i.e., the widespread availability of high-speed Internet access) has reached an all-time high, allowing for faster Internet connectivity.[footnoteRef:47] In conjunction with the widespread availability of the computer and faster Internet connections in households, platforms like Twitch have given tournament promoters the perfect outlet to cheaply and easily push live streams to millions of viewers with minimal network delays.[footnoteRef:48] [45: Id.]  [46: Chase, What Percentage of American Homes Have a Computer?, OVERFLOW DATA (Mar. 13, 2016), http://overflow.solutions/demographic-data/what-percentage-of-american-homes-have-a-computer/.]  [47: Doug Bonderud, The Evolution of Internet Connectivity: From Phone Lines to Light Speed, BANDWIDTH PLACE (Feb. 11, 2014), http://www.bandwidthplace.com/the-evolution-of-internet-connectivity-from-phone-lines-to-light-speed-article/.]  [48: See Popper, supra note 43.] 

[bookmark: _Toc414565135]II.	Types of eSports
[bookmark: _Ref536643460]There is a wide range of traditional competitive sports in modern society.[footnoteRef:49] Americans generally favor sports such as baseball, football, and basketball,[footnoteRef:50] while sports like cricket and field hockey have been popular in Europe, Africa, Asia, and Australia.[footnoteRef:51] However, the most popular sport in most regions of the world is soccer, with an estimated fanbase of 3.5 billion people.[footnoteRef:52] [49: Complete List of Sports from Around the World, TOPENDSPORTS, http://www.topendsports.com/sport/sport-list.htm (last visited Oct. 20, 2018).]  [50: John Bowden, Poll: NFL Drops as Favorite US Sport, THE HILL (Oct. 7, 2017, 10:40 AM), http://thehill.com/blogs/in-the-know/354365-poll-nfl-drops-as-favorite-us-sport; see also Bill Russell, Top 10 Most Popular Sports in America (TV Ratings), SPORTEOLOGY (Aug. 14, 2018), https://sporteology.com/top-10-most-popular-sports-in-america/; Top 10 List of the World’s Most Popular Sports, TOPENDSPORTS, http://www.topendsports.com/world/lists/popular-sport/fans.htm (last visited Oct. 20, 2018) (listing global sports ranked by estimated fans and regional popularity). ]  [51: TOPENDSPORTS, supra note 49.]  [52: Id.] 

[bookmark: _Ref536647166]Nevertheless, the categories within eSports are also vast and expansive.[footnoteRef:53] While traditional sports are limited by the rigidity of athletic concepts, eSports has no such limits.[footnoteRef:54] The only requirements for a video game to become a viable competitive eSport are a mass following, a competitive nature, and a game developer creating the video game.[footnoteRef:55] In the year 2008 alone, 986 titles were created on Wikipedia that corresponded with video game releases.[footnoteRef:56] In March of 2016, on average, a new game was released for the PlayStation 4 every other day.[footnoteRef:57] Despite the extraordinary number of potential eSports video games released each year, only a small number of video games are entered into an eSports league.[footnoteRef:58] A few examples of the major video games within an eSports league include DOTA 2, League of Legends, Counter-Strike: Global Offensive, Halo 5: Guardians, Heroes of the Storm, Overwatch, Call of Duty: Black Ops 3, and Hearthstone: Heroes of Warcraft.[footnoteRef:59] [53: What Types of Games Does eSports Include?, ESPORTSBETTINGLITE.COM, http://www.esportsbettingelite.com/learn-esports/what-types-of-games-does-esports-include/ (last visited Oct. 20, 2018).]  [54: Id.]  [55: The Rise of eSports, ANTHROSTRATEGIST (July 24, 2017), https://anthrostrategy.net/2017/07/24/the-rise-of-esports/.]  [56: See Matthew Loffhagen, Are There Too Many Games Released?, RPGWATCH (Mar. 11, 2016, 11:44 AM),  https://www.rpgwatch.com/news/are-there-too-many-games-released-34749.html. ]  [57: James Elliot, Video Game Releases for March 2016, POLYGON (Feb. 27, 2016), https://www.polygon.com/2016/2/27/11122164/video-game-releases-for-march-2016.]  [58:  List of eSports Leagues and Tournaments, REVOLVY, https://www.revolvy.com/page/List-of-esports-leagues-and-tournaments (last visited Nov. 9, 2018).]  [59: Jose Archuleta, Top 11 Video Games in ESports: Ranked by Total Money Winnings, ODYSSEY (Aug. 15, 2016), https://www.theodysseyonline.com/top-11-games-in-esports; see Hardenstein, supra note 2 (discussing the game Counter-Strike: Global Offensive).] 

[bookmark: _Ref536644306]Similar to the wide range of traditional sports, there are a variety of eSports genres, with accompanying video games deemed competitive in the current eSports scene.[footnoteRef:60] While the list of video game genres is extensive, there are a few genres that are more popular and conducive to the competitive eSports framework. One distinctive eSports genre is the first-person shooter (FPS) genre.[footnoteRef:61] In 1997, the first FPS tournament—Red Annihilation—was held in the World Congress Center, in Atlanta, Georgia, for the FPS video game Quake.[footnoteRef:62] [60: See Aaron, supra note 29.]  [61: Scott Bednarski, Top 5 Highest Paying eSport Games, XYGAMING.COM (Jan. 20, 2017), http://www.xygaming.com/content/top-5-highest-paying-esport-game-titles/ (explaining that two of the highest-paying games in eSports are Counter-Strike: Global Offensive and its predecessor Counter-Strike).]  [62: Tyler F.M. Edwards, Esports: A Brief History, ADANAI (Apr. 30, 2013), http://adanai.com/esports/.] 

Later that year, the Cyberathlete Professional League, one of the first major gaming leagues, held its first tournament offering fifteen thousand dollars in prize money.[footnoteRef:63] FPS games saw a tremendous rise in popularity with the flourishing of eSports after the turn of the millennium.[footnoteRef:64] In the year 2002, Major League Gaming was launched and is now regarded as the largest and most successful eSports league.[footnoteRef:65] Major League Gaming was also the first tournament to be televised in North America in 2006, with the video game Halo 2 being shown on the USA Network.[footnoteRef:66] The science fiction FPS franchise Halo is a pillar of the FPS world, enticing players and spectators alike with its intense, fast-paced gameplay.[footnoteRef:67] [63: Id.]  [64: Id.]  [65: Id.]  [66: Id.]  [67: Id.] 

[bookmark: _Ref414225676]A second distinctive video game genre to enter the eSports scene is the real-time-strategy genre.[footnoteRef:68] While FPS games focused on players’ reflexes and instantaneous reactions, real-time-strategy games focused more on careful thinking and planning.[footnoteRef:69] For example, the game Starcraft offered “limitless strategic potential, flourishing and becoming one of the main driving forces of the eSports world, though it [did] not reach its peak in popularity until after the year 2000.”[footnoteRef:70] Although Starcraft’s popularity did not amount to television broadcasting in the United States, Starcraft matches were broadcasted on Korean television as part of a professional sports league within eighteen months of the game’s launch.[footnoteRef:71] The successor of Blizzard Entertainment’s Starcraft, Starcraft II, was launched in 2010 and continues to be the most prominent real-time-strategy game in eSports.[footnoteRef:72] [68: Id.]  [69: Aarsh Nagpa, The Evolution of eSports, DOT ESPORTS (July 22, 2015), https://dotesports.com/league-of-legends/the-evolution-of-esports-7693#list-2.]  [70: See id.; see also Edwards, supra note 61.]  [71: See Nagpa, supra note 68.]  [72: See Edwards, supra note 61.] 

A third distinctive eSports genre is the multiplayer online battle arena[footnoteRef:73] (MOBA) genre. The key characteristics of the genre are (1) a top-down perspective and (2) a real-time-strategy game, where each player picks a hero character to form a team.[footnoteRef:74] Most of the popular MOBA games have a tower defense format with “creeps” and role-playing game elements.[footnoteRef:75] The first rendition of what would turn into the modern MOBA was the Aeon of Strife modification of Blizzard Entertainment’s StarCraft in 1998.[footnoteRef:76] Afterwards, a growing fanbase arose from the creation of the Defense of the Ancients modification of Blizzard Entertainment’s Warcraft III: Reign of Chaos.[footnoteRef:77] These modifications were made possible by Blizzard Entertainment’s map-editor, allowing for custom game development utilizing the real-time-strategy platform.[footnoteRef:78] Following the popularity of the Defense of the Ancients modification, video game mapmakers Meian and Ragnor consolidated all the modification versions of DOTA into one “All-Stars” map.[footnoteRef:79] Afterwards, video game modification creator Steve Freak, otherwise known as Guinsoo, streamlined “All-Stars,” and the resulting DOTA Allstars became a tremendous success.[footnoteRef:80] [73: See Aaron, supra note 29.]  [74: Multiplayer Online Battle Arena, GIANT BOMB, https://www.giantbomb.com/multiplayer-online-battle-arena/3015-6598/ (last updated Dec. 12, 2015, 4:04 AM).]  [75: Id.]  [76: John Funk, MOBA, DOTA, ARTS: A Brief Introduction to Gaming’s Biggest, Most Impenetrable Genre, POLYGON (Sept. 2, 2013, 12:00 PM), https://www.polygon.com/2013/9/2/4672920/moba-dota-arts-a-brief-introduction-to-gamings-biggest-most.]  [77: Id.]  [78: Id.]  [79: Id.]  [80: Id.] 

[bookmark: _Ref536644534]The most recognized MOBA eSports are DOTA 2 and League of Legends.[footnoteRef:81] Last year, fans and viewers watched 44.9 million hours of DOTA 2 and 81.2 million hours of League of Legends.[footnoteRef:82] DOTA 2 also had 16.8 million eSports hours, while League of Legends had 10.7 million eSports hours.[footnoteRef:83] Today, MOBAs have become enormously popular, as games such as League of Legends reach millions of viewers worldwide and have tournaments with prize pools of over five million dollars.[footnoteRef:84] [81: Gillian Linscott, Most Popular MOBA: Glued to the Screen, ESPORTS EDITION (Feb. 2, 2017), https://esportsedition.com/featured/most-popular-moba-twitch/; see also Hunter Amadeus Bayliss, Not Just a Game: The Employment Status and Collective Bargaining Rights of Professional eSports Players, 22 WASH. & LEE J. CIV. RTS. & SOC. JUST. 359 (2016).]  [82: See Linscott, supra note 80.]  [83: See id.]  [84: See Edwards, supra note 61.] 

[bookmark: _Ref536644862]A final distinctive eSports genre is the fighting game genre.[footnoteRef:85] This genre consists of one-on-one video game matches[footnoteRef:86] where the players control a wide array of characters against one another, using attacks triggered through rapid sequences of button, mouse, or joystick movements.[footnoteRef:87] Fighting games frequently feature unarmed fighting, using highly exaggerated martial arts moves and extreme power.[footnoteRef:88] The match between the players consists of several rounds per fight in most competitive tournaments. Competitive fighting games require players to master techniques such as combos, which are a series of attacks the player’s character can string together, blocking and counter-attacking the opponent.[footnoteRef:89] [85: See Kevin Hovdestad, How to Follow the Fighting Game eSports Scene, VENTUREBEAT (Oct. 1, 2015, 8:45 AM), https://venturebeat.com/2015/10/01/how-to-follow-the-fighting-game-esports-scene/.]  [86: See Daniel Rosen, Esports Meets Mainstream: Fighting Games Can’t Take eSports Mainstream until eSports Get There First, THESCORE: ESPORTS (July 18, 2017), https://www.thescoreesports.com/smash/news/14773-esports-meets-mainstream-fighting-games-cant-take-esports-mainstream-until-esports-get-there-first.]  [87: See Fighting Game, TECHOPEDIA, https://www.techopedia.com/definition/27154/fighting-game (last visited Nov. 27, 2018).]  [88: See id.]  [89: See id.] 

On the monetary side, in the 2017 Capcom Cup, the winner was set to receive a first-place prize of at least $120,000, with additional money through sales of special in-game downloadable content.[footnoteRef:90] E-Sports Earnings has listed several fighting game players’ earnings, ranging from $1000 to $449,342.20.[footnoteRef:91] While the fighting game genre does not have as large a viewership as other eSports genres,[footnoteRef:92] the fighting game genre is an eSports community ever growing with popularity.[footnoteRef:93] [90: Steve Jurek, The Biggest Paydays in Fighting Game Tournament History, DOT ESPORTS (Dec. 7, 2017), https://dotesports.com/fgc/news/biggest-fgc-player-prizes-winnings-tournaments-19338.]  [91: Top Fighting Game Players, E-SPORTS EARNINGS, https://www.esportsearnings.com/players/fighting-game-players (last visited Nov. 9, 2018).]  [92: See Rosen, supra note 85.]  [93: See Franz “d3v” Co, SNK Expanding their eSports Initiative to Cover All Fighting Games Developed by the Company, SHORYUKEN (Oct. 30, 2017, 4:00 PM), http://shoryuken.com/2017/10/30/snk-expanding-their-esports-initiative-to-cover-all-fighting-games-developed-by-the-company/; Marc Shaw, There’s a Mad Dash to Sign Fighting-Game Players to eSports Teams, VICE (Oct. 5, 2016, 12:00 AM), https://www.vice.com/en_us/article/ava7qe/theres-a-mad-dash-to-sign-fighting-game-players-to-esports-teams-fgc-street-fighter-smash.] 

[bookmark: _Toc414565136]III. Monetary Exploitation, Cheating, and Gambling
Similar to the world of traditional sports, the growing popularity and profitability has led to an increase in in-game monetary exploitation, cheating during matches and tournaments, and betting on the outcomes of eSports matches and tournaments.[footnoteRef:94] While both traditional sports and eSports experience similar transgressions such as cheating in and betting on tournaments, there are a few distinct differences between traditional sports and eSports in the realm of monetary exploitation, cheating, and gambling. [94: See Hardenstein, supra note 2. For tournament cheating examples, see Nathan Grayson, Top Counter-Strike Players Caught in Big Cheating Scandal, KOTAKU (Nov. 25, 2014, 12:45 PM), https://www.kotaku.com.au/2014/11/top-counter-strike-players-caught-in-big-cheating-scandal/; Evan Lahti, CS:GO Competitive Scene in Hacking Scandal, 3 Players Banned, PCGAMER (Nov. 22, 2014), http://www.pcgamer.com/csgo-competitive-scene-embroiled-in-hacking-scandal-as-three-players-are-banned/. For match fixing, see Joss Wood, Overwatch Match-Fixing Allegation Raises an Issue Blizzard Must Resolve, ESPORTS BETTING REP. (Apr. 26, 2017), https://www.esportsbettingreport.com/overwatch-match-fixing-korea/.] 

[bookmark: _Toc414565137]A.	Monetary Exploitation in eSports
[bookmark: _Ref536704486]In-game transactions are one of the key distinctions between the eSports market and the traditional sports market. The majority of online multi-player video games have an in-game economy.[footnoteRef:95] Further, many of the online multi-player video games have a system allowing for a monetary conversion to a digital, in-game conversion.[footnoteRef:96] For example, video games under Valve’s Steam, a “pioneering game platform that distributes and manages thousands of games directly to [a] community of more than [sixty five] million players around the world,”[footnoteRef:97] have access to a community market where players can purchase and trade in-game items.[footnoteRef:98] Video games such as DOTA 2, Player-Unknown Battlegrounds, and Counter-Strike: Global Offensive have “skin” systems where players can obtain unique, visual graphics within the game, and trade, sell, or purchase them at the Steam Community Market.[footnoteRef:99] [95: See Matthew Feeney, A Video Game Economy the Size of a Small Country, REASON, http://reason.com/archives/2014/05/07/a-video-game-economy-the-size (last visited Nov. 9, 2018) (“As in-house economist at CCP, Eyjólfur Guðmundsson [states,] ‘I have not found any example of an economy theory that does not apply to a virtual economy like EVE.’”); Hardenstein, supra note 2; Colin Lalley, The Complicated Economics of Video Games, POLICYGENIUS (July 5, 2017), https://www.policygenius.com/blog/world-of-warcraft-video-game-economy/.]  [96: See Lalley, supra note 94; see also Kyle Chayka, The Very Real Value of Gaming’s Virtual Economies, PACIFIC STANDARD (Aug. 19, 2013), https://psmag.com/economics/the-real-value-of-virtual-economies-eve-world-of-warcraft-64593 (“EVE’s currency is the ISK, or Interstellar Kredit (the acronym is shared with the Krona of Iceland, where the game is produced). The competition over a limited amount of in-game money has forced players to turn to a different medium of exchange: real-life money. Players trade dollars for in-game currency as well as gear, like ships, swords, and character upgrades. One [U.S. dollar] currently buys around [forty seven ISK] million at a site like ISK Bank; a high-end Titan ship could run $2,500. As a rare, powerful item, the Revenant Carrier, like the one destroyed back in June, is worth around $8,000 on the open market.”); Hardenstein, supra note 2.]  [97: See Hardenstein, supra note 2.]  [98: Community Market FAQ, STEAM COMMUNITY, https://support.steampowered.com/kb_article.php?ref=6088-UDXM-7214 (last visited Mar. 11, 2018).]  [99: Id.; see also Arthur Gies, Valve Has Cut Dota 2 Royalties, and Workshop Creators Are Crying Foul, POLYGON (Apr. 1, 2017, 4:19 PM), https://www.polygon.com/2017/4/1/15129600/valve-has-cut-dota-2-royalties-and-workshop-creators-are-crying-foul (“Dota 2 is completely free to play—all characters and mechanics are available to every player. Valve makes its money through the sale of in-game cosmetic items—colloquially referred to ‘hats’ or ‘skins’ by the community. Among other things, these cosmetic items give heroes completely new appearances.”); Hardenstein, supra note 2 (“Steam also allows CS:GO players to purchase and trade in-game items, known as ‘skins,’ using the Steam Community Market.”).] 

While Steam allows players to purchase and sell their skins on the Steam Community Market for Steam Wallet Funds, third-party websites not affiliated with Steam have allowed access for players to purchase in-game items for real-world currency.[footnoteRef:100] Allowing the latter conduct by third-party websites poses several unique problems absent in traditional sports.[footnoteRef:101] First, there is a level of exploitation and fraud associated with utilizing third-party websites.[footnoteRef:102] Individuals seeking to exploit unwary players hide malware and other information-stealing Trojans known as “keyloggers” within third-party websites.[footnoteRef:103] In 2013, scammers began utilizing the gaming Trojan “Trojan.grolker” to steal both gaming and online banking credentials from compromised machines.[footnoteRef:104] [100: See Hardenstein, supra note 2.]  [101: See SebastianZ, Security 1:1 – Part 5 – Online Gaming Fraud, Scam and Phishing Attempts, SYMANTEC (Jan. 2, 2014), https://www.symantec.com/connect/articles/security-11-part-5-online-gaming-fraud-scam-and-phishing-attempts. Symantec provides explanation on the common types of virtual fraud and cheating: 
[i]n-game trade—bad trades are commonly known . . . . In-game trade scammers may . . . exploit existing bugs in game to perform scammed trade in which you trade an item but receive nothing in return. . . . Account trade or sale—action violating the game’s term of use. . . . Account trade scammer may be both the seller and the buyer . . . . Gold and items sale—illegal by most of the game providers terms of use. . . . Power-Leveling—paid service offered to users mostly by companies. It involves providing the company with your game credentials in order for the company employees to level up your characters in game. 
Id.]  [102: Id.]  [103: Id.]  [104: Id.] 

[bookmark: _Ref414260640][bookmark: _Ref536731025]The in-game scams and fraudulent exploitation fall within the realm of criminal fraud and identity theft laws.[footnoteRef:105] Schemes to commit identity theft or fraud violate the identification fraud statutes, credit card fraud statutes, computer fraud statutes, and financial institution fraud statutes.[footnoteRef:106] The United Nations Office on Drugs and Crime issued a report reviewing cybercriminals’ methods for money laundering, concluding that online gaming is a key avenue for money laundering.[footnoteRef:107] The rise in virtual economies in online video games and gaming sites is a reason for this overlap between the online video game market and cybercriminals.[footnoteRef:108] In 2015, the United Kingdom’s National Crime Agency (NCA) was criticized for implying that teens who express interest in computer science as well as gaming could become cybercriminals in the future.[footnoteRef:109] While this theory is relatively new and contested, the idea that criminals start their careers with gaming is not unfounded.[footnoteRef:110] Online gaming platforms have massive user populations, hosting vast quantities of unsecure data and money. Further, “stealing bitcoins, identities[,] or even game levels from another gamer, for example, is far easier than taking money from a bank.”[footnoteRef:111] Accordingly, “cybercriminals essentially see online games as a way of making money—either by stealing and selling data, or convincing the user to hand over their bank details.”[footnoteRef:112] [105: See Geoff Williams, 5 Things You Probably Didn’t Know About Identity Theft, U.S. NEWS (Dec. 18, 2013, 11:05 AM), https://money.usnews.com/money/personal-finance/articles/2013/12/18/5-things-you-probably-didnt-know-about-identity-theft; see also Identity Theft, U.S. DEP’T JUSTICE, https://www.justice.gov/criminal-fraud/identity-theft/identity-theft-and-identity-fraud (last visited Nov. 8, 2018); Online Scams, FINDLAW, http://criminal.findlaw.com/criminal-charges/online-scams.html (last visited Nov. 8, 2018).]  [106: See Identity Theft, supra note 104; see also 18 U.S.C. § 1028 (2006) (identification fraud statute); 18 U.S.C. § 1029 (2015) (credit card fraud statute); 18 U.S.C. §1030 (2008) (computer fraud statute); 18 U.S.C. § 1344 (1990) (financial institution fraud statute).]  [107: See Why Online Gaming Is the New Frontier for Cybercrime, WELIVESECURITY.COM (Dec. 24, 2015, 1:49 PM), https://www.welivesecurity.com/2015/12/24/online-gaming-new-frontier-cybercriminals/.]  [108: Id. ]  [109: Id.]  [110: Id.]  [111: Id.]  [112: Id.] 

Second, a more obscure market is the in-game competitive boosting market.[footnoteRef:113] There are numerous third-party websites that offer services for “boosting” in-game competitive rankings.[footnoteRef:114] The services entail either players who are paid in real-world currency playing on the payer’s account to raise an in-game competitive ladder, or the payer playing with a player paid in real-world currency to raise an in-game competitive ladder.[footnoteRef:115] The action of another player playing on the payer’s account violates many online video games’ terms of service.[footnoteRef:116] In addition, while a player who is playing with other players to raise an in-game competitive ladder does not violate the terms of use of many online video game publishers, the act of paying other players with real-world currency to play with them does violate the terms of use.[footnoteRef:117] Not only is the competitive integrity of an online video game tarnished,[footnoteRef:118] but also the payers are placing themselves at risk of other potential cybercrimes.[footnoteRef:119] By providing third-party websites with their online video game account information, payers are at risk of identity theft and the subsequent credit card frauds.[footnoteRef:120] [113: Tyler Fischer, You Can Now Go to Prison in South Korea for “Boosting” in Online Games, COMICBOOK/WWG (Dec. 15, 2018), https://comicbook.com/gaming/2018/12/16/south-korea-boosting-online-games-illegal/; see also Vicki Vale, Riot Takes Action Against Illegal Account Boosting in League of Legends, CRITICAL HIT (Mar. 20, 2013), https://www.criticalhit.net/gaming/riot-takes-action-against-illegal-account-boosting-in-league-of-legends/.]  [114: See ARENARATING.COM, https://www.arenarating.com/ (last visited Oct. 21, 2018) (competitive “boosting” website for Blizzard Entertainment’s World of Warcraft video game, with services for Arena, RBG Boost, Play with the Pros, Gear Packs, Prestige, Mythic Plus, PVE, and Bnet Name Change).]  [115: See Ornyx, Recent Action Against Real-Money Raid Clears, BLIZZARD (Mar. 7, 2017), https://us.battle.net/forums/en/wow/topic/20753496631. Action has been taken against a number of accounts that were actively participating in and/or advertising the sale of in-game raid or dungeon clears in exchange for real-world currency. The Community Manager explains that in order to ensure fair play and competitive integrity, selling services for real money, account-sharing, and other violations are against the terms of service. However, the Community Manager notes, “while selling assistance with obtaining items, achievements, PvP rating, or other in-game benefits for real-world currency is against the Terms of Use, selling those things in exchange for in-game gold is perfectly legitimate.”Id.]  [116: Id.; see also Fishbones, Shared Accounts, RIOTGAMES (Nov. 8, 2018, 11:28 PM), https://support.riotgames.com/hc/en-us/articles/204214670-Shared-accounts (explaining the terms of use for Riot’s League of Legends online video game and how sharing accounts, account trading, and elo boosting (the act of asking others to play ranked games for one in order to climb a competitive ladder) violate the terms of use).]  [117: Id.]  [118: Id.]  [119: See Why Online Gaming Is the New Frontier for Cybercrime, supra note 106. ]  [120: Id.; see also Taylor Tompkins, Fraudsters Target Video Games for Credit Card Fraud, CREDITCARDS.COM (Sept. 12, 2017), https://www.creditcards.com/credit-card-news/how-to-prevent-video-game-credit-card-fraud.php.] 

Not only are there potential risks associated with third-party websites, but also the Steam marketplace itself has numerous “scammers” within the its community.[footnoteRef:121] Despite the potential risks, players continue to seek third-party websites due to the ease in trading, purchasing, and selling in-game items.[footnoteRef:122] Much like the risks associated with providing account information to third-party competitive video game boosting websites, cybercrime is prevalent in these third-party Steam markets.[footnoteRef:123] [121: All Known Scamming Methods, STEAM, https://steamcommunity.com/sharedfiles/filedetails/?id=756653421 (last updated Sept. 28, 2018, 7:15 AM).]  [122: Cecilia D’Anastasio, The ‘Free’ CS:GO Skin Industry Is Booming, Following Gambling Crackdown, KOTAKU (Nov. 14, 2017, 1:00 PM), https://www.kotaku.com.au/2017/11/the-free-csgo-skin-industry-is-booming-following-gambling-crackdown/.]  [123: Richard Lewis, How Case Opening Sites Scam Their Customers, RLEWISREPORTS (June 19, 2017), https://rlewisreports.com/case-opening-sites-scam-customers/. Match-fixing, scamming, and gambling all followed with the rise in in-game cosmetic items becoming second currency for players and Steam users for Valve’s Counter-Strike: Global Offensive. As the checks and balances included limited Steam market purchases to four hundred dollars, when many of the desirable items had values of thousands of dollars, third-party websites offered the ability to trade items for sizable sums of real money through either Paypal or Bitcoin, id.] 

[bookmark: _Toc414565138]B.	Cheating in eSports Competitions
[bookmark: _Ref536732121]Both the world of traditional sports and the world of eSports face complications with cheating. Cheating in traditional sports arises when athletes enhance their abilities with performance-enhancing drugs.[footnoteRef:124] The types of performance-enhancing drugs, otherwise known as “doping,” include blood boosters, diuretics, lean mass builders, masking drugs, painkillers, sedatives, and stimulants.[footnoteRef:125] The pay-off for using performance-enhancing drugs is incredibly high.[footnoteRef:126] A top athlete is rewarded in hundreds of millions of dollars, as well as paid incredible amounts by manufacturers for product endorsement.[footnoteRef:127] At times, being the top athlete in any sport is worth “[ten] to [hundred] times as much as being second.”[footnoteRef:128] Therefore, in a competition level where the majority of athletes are genetically blessed or practice for hours on end, top athletes have a strong incentive to seek any advantage available.[footnoteRef:129] [124: Adam Hartung, Why Cheating in Sports Is Prevalent – And We Can’t Stop It, FORBES (Jan. 23, 2016, 9:49 PM), https://www.forbes.com/sites/adamhartung/2016/01/23/why-cheating-is-prevalent-and-we-cant-stop-it/#f42b212a0e76 (“Quite simply, those responsible for the future of various sports have been responsible for organizing and enabling the illegal doping of athletes. This behavior is now so commonplace that corruption is embedded in the IAAF, making cheating by far the norm rather than the exception. Wow, we all thought that after Lance Armstrong was found guilty of doping[,] this had passed. Sounds like, to the contrary, Lance was just the poor guy who got caught.”).]  [125: See Doping Methods, GLOBAL SPORTS DEV., http://globalsportsdevelopment.org/doping-methods/ (last visited Nov. 9, 2018). ]  [126: See Hartung, supra note 123. ]  [127: See id.; Piers Edwards, The Gain Game: Why Do Sports Stars Cheat?, CNN (Dec. 11, 2012, 7:32 AM), http://www.cnn.com/2012/12/11/sport/sport-cheats-suarez-cazorla/index.html.]  [128: Hartung, supra note 123. ]  [129: See id. (“Practicing does not hurt, but as the good doctor described to Lance Armstrong, if he wanted to be great[,] he had to overcome mother nature. . . . [T]hat’s where drugs come in. Regardless of the sport in which an athlete competes, greatness simply requires very good genes.”).] 

[bookmark: _Ref536648542][bookmark: _Ref536733274][bookmark: _Ref414226588]Similar to cheating in traditional sports, cheating during matches and tournaments has been rampant in competitive eSports.[footnoteRef:130] [E]Sports athletes are using performance-enhancing drugs such as Adderall to achieve “‘laser-like focus,’ faster reaction time and alertness, and the ability to predict what other players would do.”[footnoteRef:131] The Adderall abuse became significantly controversial following the abuse of the drug by players competing in the eSports tournament ESL One Katowice.[footnoteRef:132] Consequently, the Electronic Sports League has coordinated with the World Anti-Doping Agency to compile a list of prohibited drugs in eSports.[footnoteRef:133] The list of drugs banned from gaming competitions goes beyond the most applicable drugs like Adderall.[footnoteRef:134] By coordinating with the World Anti-Doping Agency, the Electronic Sports League has included the long list of prohibited drugs to the eSports world,[footnoteRef:135] including cocaine and steroids.[footnoteRef:136] [130: See Cheating in eSports: Is It Possible To Cheat on Pro Level?, ESPORTSBETTING: NINJA (Mar. 10, 2017), http://esportsbetting.ninja/esports-wiki/cheating-in-esports-is-it-possible-to-cheat-on-pro-level/ (“The list of suspected pro players in the competitive CS:GO scene is . . . surprisingly long, at least if you believe popular social media[] [platforms] like reddit and Twitter, where fans and enthusiasts are discussing possible cheaters and reviewing game play to reach a conclusion.”).]  [131: Kevin Loria, Some Competitive Video Gamers Are Abusing Drugs to Get an Edge, BUS. INSIDER (Jan. 15, 2016, 3:44 PM), http://www.businessinsider.com/esports-doping-scandal-investigated-by-espns-otl-2016-1; see also Matt Kamen, Pro-Gamer Admits to Doping in eSports, WIRED (July 16, 2015), http://www.wired.co.uk/article/esports-doping-admission (“As an amphetamine, Adderall [is] sometimes colloquially referred to as ‘addy’ . . . . The drug’s appeal to pro-gamers (and, increasingly, students) comes from its tendency to focus the user’s mind and stave off general fatigue. It can improve reaction and cognition, and even boost muscle strength, making it a substance abused by more active athletes.”).]  [132: Andy Chalk, ESL Preparing New Anti-Doping Rules Following Katowice Adderall Controversy, PC GAMER (July 22, 2015), http://www.pcgamer.com/esl-preparing-new-anti-doping-rules-following-katowice-adderall-controversy/.]  [133: Tanya Basu, Here Are the Drugs You Can’t Use in Professional Gaming, TIME (Aug. 12, 2015), http://time.com/3995194/esl-drug-ban-list/; see also Chalk, supra note 131. In 2015, former Cloud9 player Kory “Semphis” Friesen and his teammates took Adderall to compete in ESL One Katowice, id.]  [134: Chris Welch, Electronic Sports League Reveals List of Drugs Banned from e-Sports, THE VERGE (Aug. 12, 2015, 3:12 PM), https://www.theverge.com/2015/8/12/9143819/e-sports-banned-drugs.]  [135: What Is Prohibited, WORLD ANTI-DOPING AGENCY, https://www.wada-ama.org/en/prohibited-list (last visited Nov. 7, 2018).]  [136: Id.] 

[bookmark: _Ref414558590]The eSports athlete’s incentive to use performance-enhancing drugs such as Adderall is similar to that of a traditional athlete. Much like the monetary incentive for traditional athletes,[footnoteRef:137] eSports athletes face massive prize pools and sponsor benefits for performing well in eSports tournaments.[footnoteRef:138] Furthermore, the monetary incentive for eSports athletes is amplified by the shorter time frame for which an eSports athlete is in his or her prime. While the average age of eSports athletes differs between the competitive video game platforms, the average age of competitors for many of the popular competitive eSports, as of September 2017, was in the low twenties.[footnoteRef:139] Comparatively, the average age of Major League Baseball (MLB) players is twenty-nine years old, the average age of National Hockey League (NHL) players is twenty-seven years old, and the average age of National Basketball Association (NBA) and National Football League (NFL) players is twenty-six years old.[footnoteRef:140] While, overall, the average age gap in numbers does not appear largely different, eSports players are significantly younger than their counterparts in other major sports.[footnoteRef:141] The reason behind this difference in age between eSports players and traditional athletes is scientific: the brain’s ability to react to stimuli peaks at the age of twenty-four.[footnoteRef:142] This peak is crucial, because the majority of eSports competitions hinge on the players’ reflexes.[footnoteRef:143] While a traditional athlete’s reflexes are important, the physical component within traditional sports allows for athletes to compete for longer periods of time.[footnoteRef:144] Accordingly, eSports athletes resort to cheating and using performance-enhancing drugs because of the shorter time-frame to fulfill the same monetary incentives offered in traditional sports. Much like how traditional athletes may resort to the use of performance-enhancing drugs to prolong their careers,[footnoteRef:145] eSports athletes may resort to the use of performance-enhancing drugs that allow them to stay competitive beyond the relatively short career length. [137: See Hartung, supra note 123.]  [138: William Turton, How to Hack a Mouse to Win Millions at eSports, OUTLINE (Aug. 1, 2017), https://theoutline.com/post/2032/how-to-hack-a-mouse-to-win-millions-at-esports (“The prize for The International, a massive professional tournament for the video game Dota 2, is over [twenty three] million [dollars] and still growing as a percentage of player purchases goes toward the pot. That’s more than double what’s offered at the U.S. Masters[] and a little more than half the total purse for Wimbledon. In other words, there are serious incentives for cheating.”); see also Loria, supra note 130 (explaining that much like in traditional sports like cycling, baseball, or track and field, there is a strong appeal in something that might offer a competitive edge where there are potentially millions of dollars of prize money on the line).]  [139: Average Age in eSports vs. Major Sports, ESPN (Sept. 19, 2017), http://www.espn.com/esports/story/_/id/20733853/the-average-age-esports-versus-nfl-nba-mlb-nhl.]  [140: Id.]  [141: Id.]  [142: See Good Luck Have Fun, Age in e-sports: Does it Matter?, TIMES LIVE (Sep. 11, 2017), https://www.timeslive.co.za/sport/2017-09-11-age-in-esports-does-it-matter/.  ]  [143: Id.]  [144: Id. (Traditional sports such as rugby and soccer see a retirement age of around 32-35 because of the intense physical demands placed on athletes. However, for cognitive sports such as chess, the players enjoy substantially longer careers. Perhaps this is due to the lack of instantaneous reactions required in eSports and the lack of a physical component required in traditional sports.).]  [145: BORRIE HOULIHAN & MIKE MCNAMEE, ANTI-DOPING: POLICY AND GOVERNANCE 64 (2013).] 

[bookmark: _Ref531269062]Beyond performance-enhancing drugs, a second form of cheating in eSports is the use of bugs and glitches, third-party programs, and modified gaming peripherals.[footnoteRef:146] The most prominent example of the use of bugs and glitches was during a Counter-Strike: Global Offensive tournament in 2014 between the two competitive eSports teams: Fnatic and Team LDLC.[footnoteRef:147] During the match, team Fnatic performed a three-man boost, the act of a player crouching his character to allow for another player to jump on top of the crouched player, allowing for player Olofmeister to view large portions of the map.[footnoteRef:148] ESPN author Kien Lam describes this exploit as analogous to basketball, where random, full-court, three-pointers rain from the rafters, and the opposing team cannot see the ball or determine where it is shot from.[footnoteRef:149] To make matters worse, rumors were abound that team Fnatic had known about this boost prior to the Dreamhack tournament, and yet kept it a secret.[footnoteRef:150] Ultimately, the Dreamhack tournament organization ruled that the exploitation of the boost was not intended to be a part of the video game map and therefore was illegal.[footnoteRef:151] Team Fnatic forfeited the match due to pressure from the eSports organization, sponsors, and fans.[footnoteRef:152] [146: See Cheating in eSports: Is it Possible to Cheat on Pro Level?, supra note 129.]  [147: Id.]  [148: Id.]  [149: Kien Lam, Global Offensive: A Curtain of Cheats and Their Inevitable Fall, ESPN (Mar. 10, 2016), http://www.espn.com/esports/story/_/id/14942404/global-offensive-curtain-cheats-their-inevitable-fall-counter-strike-esports.]  [150: Id.]  [151: Blitzbolt, Olofboost: The Day CSGO Changed, DOT ESPORTS (Oct. 15, 2015, 1:58 PM), https://dotesports.com/counter-strike/news/olofboost-the-day-csgo-changed-7148.]  [152: Id. ] 

While the exploitation of a bug within the game itself is deemed a form of cheating by organizations such as Dreamhack, many consider cheating to be in the realm of third-party software and modified gaming peripherals, the most prominent examples of which has been within the FPS category of eSports. Two common forms of third-party software cheating are aim-assist, otherwise known as aimbot or auto-aim, and wall-hacking.[footnoteRef:153] The cheat of aim-assist consists of a third-party software identifying where an opposing player is and targeting the opposing player without the help of the user.[footnoteRef:154] Essentially, the aim-assist allows for the user to aim faster and more precisely than a human being’s reflex. In the realm of first-person shooters, aim-assist ensures players a higher chance of winning by eliminating the human error in having to aim within the video game. The cheat of wall-hacking consists of a third-party software allowing players to see opposing players through the in-game walls.[footnoteRef:155] This cheat grants users a greater strategic and situational advantage in FPS games, because the user will know where the opposing players are and where they are going within the in-game map. Interestingly, also, the third-party software of aim-assist is in itself a viable wall-hack, as the user will lock onto opposing players through walls, indicating the direction the opposing players are located. [153: Mike Stubbsy, The Five Most Obvious CS:GO Hackers Ever, REDBULL.COM (June 9, 2015), https://www.redbull.com/int-en/the-five-most-obvious-cs-go-hackers-ever; see also Rasmus Tillgaard, Esports Cheating – ESIC Position Paper, ESPORTS INTEGRITY COALITION (Apr. 3, 2017), http://www.esportsintegrity.com/2017/04/03/esports-cheating-esic-position-paper/.]  [154: What Are Aimbots and How Do They Work?, TCQ REV., https://tlawlessca.wordpress.com/what-are-aimbots-and-how-do-they-work/ (last visited Oct. 21, 2018) (explaining that the most simple aimbot involves the user assigning a particular red, green, and blue intensity (“RGB”) color value code as the target, usually the color value of the skin or uniform of the designated enemies, and the aimbot seeking out that particular color code on the player’s screen and snapping the cursor or crosshair to that pixel location).]  [155: Leif Johnson, ‘Rainbow Six Siege’ Scandal Shows Cheating Still Undermines eSports, MOTHERBOARD.COM (Apr. 24, 2016, 12:04 PM), https://motherboard.vice.com/en_us/article/aek378/rainbow-six-siege-esports-cheating.] 

The use of these third-party software cheats has been most commonly observed in the Counter-Strike: Global Offensive tournaments.[footnoteRef:156] Prior to the Dreamhack Winter 2014 tournament, one of Counter-Strike: Global Offensive’s major tournaments, two professional eSports players Hovik “KQLY” Tovmassian and Gordon “Sf” Giry were banned by the Valve Anti-Cheat System (“VAC”).[footnoteRef:157] Further, Joel “EmiliOooo” Mako was banned during a live competitive match between Ukrainian team HellRaisers and Swedish team Property.[footnoteRef:158] Viewers and competing players alike were stunned when the console message appeared informing the players within the FragBite Masters tournament that Mako had been VAC banned.[footnoteRef:159] [156: See Lam, supra note 148.]  [157: See id.]  [158: Chris Higgins, The 5 Most Awkward CS:GO Pro Bans, REDBULL.COM (Jan. 27, 2015), https://www.redbull.com/us-en/the-top-5-most-awkward-cs-go-pro-bans.]  [159: Id.] 

[bookmark: _Ref531269327]This form of cheating is comparative to rare instances in traditional sports where athletes obtain an unfair advantage from their equipment. One of the most infamous incidents is the “Dis-Onischenko” incident from the 1976 Olympics in Montreal.[footnoteRef:160] Olympic Fencing “bouts” are competitions between two masked opponents using one of three kinds of weapons: the epée, the foil, or the sabre.[footnoteRef:161] In order to obtain points, the competitors’ swords and the scoring areas of the body are connected by a body cord and are electronically sensitive.[footnoteRef:162] The electronically sensitive connections allow for strikes to emanate an audible tone and illuminate a light indicating the contact.[footnoteRef:163] During the 1976 Olympics, Soviet fencer Boris Onischenko attempted to exploit the Olympics fencing system by re-wiring his epée’s electronic sensing technology, tricking the system into registering strikes when none actually occurred.[footnoteRef:164] Similar to pressing the aimbot key in eSports, “[a]ll [Onischenko] had to do was make it look like he may have struck his opponent, flick a switch hidden in the handle of his weapon, and voilà—a touch!”[footnoteRef:165] [160: Stephen Wood, Olympic Oddities: The “Dis-Onischenko” Incident of Montreal ’76, PASTE MAG. (June 13, 2016, 2:15 PM), https://www.pastemagazine.com/articles/2016/06/olympic-oddities-the-dis-onischenko-incident-of-mo.html.]  [161: Fencing Rules, RULESOFSPORT.COM, http://www.rulesofsport.com/sports/fencing.html (last visited Oct. 21, 2018).]  [162: Id.]  [163: Id.]  [164: Id.]  [165: See Wood, supra note 159.] 

[bookmark: _Toc414565139]C.	 Gambling in eSports
[bookmark: _Ref531269490][bookmark: _Ref536646036]Finally, gambling is a major occurrence in eSports as is within traditional sports. In traditional sports, one of the controlling federal gambling laws has been the Professional and Amateur Sports Protection Act of 1992 (PASPA).[footnoteRef:166] PASPA banned states, outside those given exemptions, from regulating and taxing sports betting.[footnoteRef:167] Historically, PASPA had essentially limited sports betting to the state of Nevada.[footnoteRef:168] However, the United States Supreme Court held in Murphy v. National Collegiate Athletic Association that PASPA was a legislative overreach by the federal government, claiming “Congress had ‘commandeered’ state regulatory power by prohibiting states from legislating the issue.”[footnoteRef:169] As a result of the Supreme Court’s decision in Murphy, the Supreme Court has outlawed PASPA’s prior prohibition on states from sponsoring sports gambling, and allows the states to establish their own sports-betting laws.[footnoteRef:170] [166: David Purdum & Ryan Rodenberg, Future of Sports Betting: The Marketplace, ESPN (May 4, 2017), http://www.espn.com/chalk/story/_/id/17892685/the-future-sports-betting-how-sports-betting-legalized-united-states-the-marketplace-look-like.]  [167: A.J. Perez, What it Means: Supreme Court Strikes Down PASPA Law that Limited Sports Betting, USA TODAY: SPORTS (May 14, 2018), https://www.usatoday.com/story/sports/2018/05/14/supreme-court-sports-betting-paspa-law-new-jersey/440710002/.]  [168: Id.]  [169: Richard Johnson, The Centuries-Old History of How Sports Betting Became Illegal in the United States in the First Place, SBNATION (May 18, 2018), https://www.sbnation.com/2018/5/18/17353994/sports-betting-illegal-united-states-why; see also Murphy v. Nat’l Collegiate Athletic Ass’n, 138 S. Ct. 1461 (2018).]  [170: Jessica Conditt, Esports Betting Just Got a Whole Lot Easier, ENGADGET (May 31, 2018), https://www.engadget.com/2018/05/31/esports-betting-gambling-legal-supreme-court-sportsbooks/.] 

[bookmark: _Ref531269513]The Supreme Court’s decision in Murphy was supported by many in the traditional sports industry who viewed the federal gambling laws as “obsolete” in the new age of technology.[footnoteRef:171] Prior to the Supreme Court’s decision in Murphy, U.S. Representative Frank Pallone, Jr. from New Jersey stated, “[t]he laws need a wholesale review to see how they can actually work together and create a fairer playing field for all types of gambling, both online and offline, including sports betting and daily fantasy sports.”[footnoteRef:172] One of the key concerns is that the laws and regulations ensure an environment of integrity, accountability, and strong consumer protections.[footnoteRef:173] This concern arises from Americans finding ways to bet on sports.[footnoteRef:174] Despite past prohibitions by legislations such as the PASPA, the American Gaming Association estimated $149 billion was bet illegally on sports in the U.S. in 2015.[footnoteRef:175] In stark contrast, on the regulated side, the American Gaming Association estimated $4.3 billion was bet in 2015 at Nevada’s regulated sportsbooks.[footnoteRef:176] [171: David Purdum, Congress Reviewing ‘Obsolete’ Federal Gambling Laws, to Introduce New Legislation, ESPN (Oct. 26, 2016), http://www.espn.com/chalk/story/_/id/17848529/congressional-committee-reviews-federal-gambling-laws-plans-introduce-new-legislation.]  [172: See Purdum & Rodenberg, supra note 165.]  [173: See Purdum, supra note 170.]  [174: See id.]  [175: See id.]  [176: See id.] 

[bookmark: _Ref531270068]Offline eSports betting and gambling is constrained to the same legality as any other form of betting in traditional sports like football, basketball, and baseball.[footnoteRef:177] The intersection in the online and gambling worlds is where sports betting in traditional sports and eSports overlap. According to John McManus, executive vice president and general counsel for MGM Resorts International, “[online]’s where people are going to want to place bets. That’s where it makes sense to place bets and to be done safely.”[footnoteRef:178] Research from GamblingCompliance projects that a fully mature and widespread online sports betting market in the United States would be the largest market in the world.[footnoteRef:179] [177: Sam Welch, Can I Legally Bet on eSports?, GAMBLINGSITES.COM (Sep. 29, 2017), https://www.gamblingsites.com/blog/legally-bet-esports-44399/.]  [178: See Purdum & Rodenberg, supra note 165.]  [179: See id.] 

Before the Supreme Court’s decision in Murphy, the United States government had effectively banned online betting on a federal level.[footnoteRef:180] While traditional sports betting had been largely prohibited in the online sphere pre-Murphy, eSports did not face the same prohibitions due to a technological loophole that had allowed for questionable betting and gambling.[footnoteRef:181] [180: See Welch, supra note 176. ]  [181: See id.] 

The eSports online betting and gambling loophole was previously mentioned in Part III.A, involving the sale of virtual items or cosmetic skins utilizing third-party websites rather than Valve’s Steam marketplace.[footnoteRef:182] Third-party websites allow for players to not only sell and purchase cosmetic skins for online video games, but also bet and gamble in-game virtual items.[footnoteRef:183] Some websites allow users to bet and win in-game cosmetic items while playing online poker.[footnoteRef:184] Other websites have similar functions to sports betting in traditional sports where users can bet in-game virtual items on the outcome of the matches.[footnoteRef:185] An example of an online in-game virtual item betting venue is CS:GO Lounge, a third-party website unaffiliated with Valve, a popular betting site for Counter Strike: Global Offensive in-game virtual items.[footnoteRef:186] [182: See Hardenstein, supra note 2.]  [183: See id.]  [184: See id. An example of such websites is STEAMPOKER, which allowed users to bet and win in-game cosmetic items while playing online poker. The website has been taken down in the summer of 2016. See Steam Poker, CSGOTOPSITES.COM, https://www.csgotopsites.com/view/steampoker.]  [185: See Hardenstein, supra note 2.]  [186: See id.] 

Before the Supreme Court’s decision in Murphy, the illegality of online betting and gambling websites like CS:GO Lounge was clear. Publishers such as Valve issued cease and desist orders to over twenty different gambling sites, stating that the third-party websites using Valve’s Steam accounts were in breach of the terms and conditions of Steam’s subscriber agreements, prohibiting accounts from commercial use.[footnoteRef:187] As a result of the pressure and the legal implications of unregulated gambling, CS:GO Lounge, a once popular third-party betting website, ceased its betting feature in the summer of 2016.[footnoteRef:188] In a post-Murphy and PASPA world, the Supreme Court has left the decision to establish sports betting laws to the states.[footnoteRef:189] As a result, the task of addressing and regulating eSports betting and gambling is left to the states. [187: Joe Donnelly, Valve Issues Cease and Desist Orders to More than 20 CS:GO Gambling Sites, PCGAMER.COM (July 20, 2016), https://www.pcgamer.com/valve-issues-cease-and-desist-orders-to-more-than-20-csgo-gambling-sites/.]  [188: Colin Campbell, CSGO Lounge Ceases Skin Gambling Activities, POLYGON (Aug. 16, 2016, 7:51 PM), https://www.polygon.com/2016/8/16/12509864/csgo-lounge-ceases-skin-gambling-activities.]  [189: See Conditt, supra note 169.] 

[bookmark: _Ref531296609][bookmark: _Ref531295216]There are not many legal precedents on virtual item betting and gambling.[footnoteRef:190] One case involving virtual item gambling is Mason v. Machine Zone. In Mason, plaintiff Mia Mason alleged that Machine Zone, Inc., the producer of the popular Game of War: Fire Age mobile video game violated California Penal Code §330(b) regarding gaming.[footnoteRef:191] Game of War: Fire Age is a mobile game that allows players to build a pixilated empire, construct cities, build armies, and raid neighbors.[footnoteRef:192] A feature within this game is a virtual wheel that players can spin for virtual prizes in a virtual casino.[footnoteRef:193] Players can purchase “gold” to obtain “chips” to gamble in the game’s casino.[footnoteRef:194] The plaintiff purchased a hundred dollars’ worth of casino gold for which she brought suit under Maryland Code, Criminal Law §12-110: Maryland’s Loss Recovery Statute to recover the money she lost at prohibited gaming.[footnoteRef:195] According to the plaintiff, Machine Zone had rigged the odds of the virtual wheel.[footnoteRef:196] The Fourth Circuit Court of Appeals dismissed the suit, agreeing with the district court’s ruling against the plaintiff, asserting that she had not actually lost money as required by Maryland’s Loss Recovery Statute.[footnoteRef:197] Furthermore, the Fourth Circuit reasoned that the Maryland Statute’s reference to money could not be read to encompass virtual game goods like gold or wood.[footnoteRef:198] According to the Fourth Circuit, because the game does not offer payouts of real-world money, “Mason paid money to obtain virtual gold, which she later used to accrue virtual chips. . . . [W]hen Mason participated in the virtual casino, she used only virtual chips, which are not redeemable for money. Thus, when Mason ‘spun’ the virtual wheel, there was no money at stake.”[footnoteRef:199] [190: Evan Lahti, CS:GO’s Controversial Skin Gambling Explained, PCGAMER.COM (July 6, 2016), https://www.pcgamer.com/csgo-skin-gambling/.]  [191: See Mason v. Mach. Zone, Inc., 140 F. Supp. 3d 457 (D. Md. 2015). ]  [192: Casey C. Sullivan, Game of War Survives Class Action Gambling Challenge, FINDLAW (Mar. 21, 2017, 5:57 AM), http://blogs.findlaw.com/fourth_circuit/2017/03/game-of-war-survives-class-action-gambling-challenge.html.]  [193: Id.]  [194: Id.]  [195: Id.]  [196: Id.]  [197: Id.]  [198: Id.]  [199: See Mason v. Mach. Zone, Inc., 851 F.3d 315, 316 (4th Cir. 2017).] 

Despite the dissimilar in-game structure between Counter-Strike: Global Offensive’s skin gambling and Game of War: Fire Age’s virtual wheel, the importance of the Fourth Circuit’s holding in Mason is that the court did not give much weight to the secondary markets that exist for selling Game of War accounts for real-world money.[footnoteRef:200] According to Bryce Blum, founder of ESG Law, there is a likelihood that skin gambling will be considered gambling by law, because the secondary markets are prominent and permitted to exist and skins have a widely known value.[footnoteRef:201] Further, according to Jeff Ifrah, founding partner of Ifrah Law and a gaming law expert, virtual items in the form of skins or other digital items of value would fall under gambling, because virtual items, much like traditional gambling cases involving cash or chips, are “things of value.”[footnoteRef:202] Both Blum and Ifrah conclude that while betting does not necessarily need to be banned in all forms, it needs more regulations and protections for participants.[footnoteRef:203] The viewpoint on online eSports gambling by both Blum and Ifrah parallels that of the pre-Murphy era and, arguably, the current motivations for offline gambling state regulations in traditional sports (i.e., the need to protect the participants). [200: See Lahti, supra note 189.]  [201: See id.]  [202: See id.]  [203: See id.] 

[bookmark: _Toc414565140]D.	 Loot Boxes in the World of eSports
[bookmark: _Ref536648216][bookmark: _Ref531207328][bookmark: _Ref531290298]One of the more recent questions posed in the eSports online sphere is whether in-game “loot boxes,” virtual “lucky-dip boxes that cost real money and yield random virtual rewards,” are considered gambling.[footnoteRef:204] This concept of loot boxes, and its similar nature to traditional gambling, is unique to the world of eSports. Much like the problems associated with eSports skin gambling, courts are beginning to adapt and rule on loot boxes utilizing the regulations of traditional sports gambling.[footnoteRef:205] Despite the recent legal implications, loot boxes are not a new concept in the world of online video games.[footnoteRef:206] A loot box, from a business and economic perspective, is simply another avenue for video game developers and publishers to obtain wealth and income after the sale of a video game. This is in line with the expansion pack business approach. Expansion packs suggest an expansion of a pre-existing video game or purchasable extra content for that video game.[footnoteRef:207] In the past, video games did not have Internet connections or weekly updates, as they do today.[footnoteRef:208] Consoles such as Super Nintendo, Sega Genesis, Nintendo 64, and the PlayStation provided games and content that were unchangeable once purchased.[footnoteRef:209] However, the concept of purchasing additional content for video games can be traced back to the early 1980s. For example, in 1982, Epyx, Inc. released the Upper Reaches of Apshai expansion for their dungeon adventure game Dunjonquest.[footnoteRef:210] By the mid-1990s, expansion packs became more viable for companies and appealing to gamers.[footnoteRef:211] Companies such as Blizzard Entertainment brought expansion packs to popularity in 1996 with the expansion pack Warcraft 2: Beyond the Dark Portal.[footnoteRef:212] Today, Blizzard Entertainment is well known for providing expansion packs to its popular MMO video game World of Warcraft.[footnoteRef:213] Valve is another video game company known for its numerous content additions and modifications to its games, starting with its video game Half-Life in 1998.[footnoteRef:214] Most notably, the Counter-Strike expansion, although technically a modification, has given rise to many in-game expansions labeled as “operations.”[footnoteRef:215] [204: Andy Chalk, Australian Gambling Analyst Says Loot Boxes ‘Constitute Gambling’ by Legal Definition (Updated), PC GAMER (Nov. 22, 2017), http://www.pcgamer.com/australian-gambling-analyst-says-loot-boxes-constitute-gambling-by-legal-definition/; see also Mattha Busby, ‘Easy Trap to Fall Into’: Why Video-Game Loot Boxes Need Regulation, GUARDIAN (May 29, 2018, 1:50 PM), https://www.theguardian.com/games/2018/may/29/gamers-politicians-regulation-video-game-loot-boxes. ]  [205: Kyle Orland, The Legislative Fight over Loot Boxes Expands to Washington State, ARS TECHNICA (Jan. 25, 2018, 11:05 AM), https://arstechnica.com/gaming/2018/01/the-legislative-fight-over-loot-boxes-expands-to-washington-state/.]  [206: Spencer Whitney, End ‘Loot Boxes’ in Video Games, S.F. CHRON. (Nov. 24, 2017), http://www.sfchronicle.com/opinion/article/End-loot-boxes-in-video-games-12378860.php (explaining that EA is not alone when it comes to in-game purchasing, and that loot boxes have begun to appear in all sorts of video games in recent years).]  [207: Jeffrey Cook, From Expansion Packs to DLC: The Evolution of Additional Video Game Content, ARTIFICE (Oct. 2, 2016), https://the-artifice.com/expansion-packs-dlc-evolution-additional-video-game-content/.]  [208: Id.]  [209: Id.]  [210: Id.]  [211: Id.]  [212: Id.]  [213: Philip Kollar, World of Warcraft: Battle for Azeroth Is the MMO’s Next Expansion, POLYGON (Nov. 3, 2017, 3:07 PM), https://www.polygon.com/2017/11/3/16601776/world-of-warcraft-expansion-announcement-battle-for-azeroth-wow-blizzard-trailer-video.]  [214: See Cook, supra note 206.]  [215: Nathan Grayson, Surprise Counter-Strike Update Adds New Operation With Wacky Game Modes, KOTAKU (May 23, 2017), https://kotaku.com/surprise-counter-strike-update-adds-new-operation-with-1795492020.] 

In modern terminology, the in-game expansions for Counter-Strike are more akin to downloadable content, otherwise known as DLCs.[footnoteRef:216] The current growth trend of DLCs parallel that of high speed Internet.[footnoteRef:217] Further, with the ease of access and user interface from video game platforms such as Xbox Live, PlayStation Network, Blizzard Entertainment’s battle.net, Valve’s Steam, and Electronic Arts (otherwise known as EA Origin), video game producers and publishers can increase their digital distribution.[footnoteRef:218] Accordingly, “with the increasing accessibility on both PC and consoles, it [is now] much easier to simply open a menu in-game and [pay a few dollars to purchase downloadable content], a [sort of] impulse buying that was largely unseen before Steam, Xbox Live[,] and other services of [similar] nature.”[footnoteRef:219] [216: See Cook, supra note 206.]  [217: See id.]  [218: See id.]  [219: See id.] 

[bookmark: _Ref531291655][bookmark: _Ref531290821]Lately, video game publishers have been marketing desirable in-game extra content utilizing randomly generating loot boxes.[footnoteRef:220] Players are presented with the opportunity to spend real money in exchange for an in-game loot box that randomly generates desirable in-game items.[footnoteRef:221] Video games such as Blizzard Entertainment’s Overwatch allow players to directly purchase these loot boxes under an in-game menu.[footnoteRef:222] Other games such as Counter-Strike: Global Offensive require players to purchase a key for real money in order to open the loot box for the randomly generated in-game item.[footnoteRef:223] [220: Joel Hruska, Most Gamers Hate Buying Loot Boxes, So Why Are Games Using Them?, EXTREMETECH (Oct. 13, 2017, 1:02 PM), https://www.extremetech.com/gaming/257387-gamers-hate-buying-loot-boxes-games-using.]  [221: Id.; see also Paul Tassi, I Opened 100 ‘Overwatch’ Halloween Terror Loot Boxes and this Is What I Got, FORBES (Oct. 10, 2017, 2:58 PM), https://www.forbes.com/sites/insertcoin/2017/10/10/i-opened-100-overwatch-halloween-terror-loot-boxes-and-this-is-what-i-got/#3a0b7f567f57.]  [222: See Tassi, supra note 220.]  [223: Do Keys Drop?, STEAM COMMUNITY (Aug. 18, 2013, 8:58 AM), https://steamcommunity.com/app/730/discussions/0/864976115509457561/.] 

Many players dislike the digital loot box because of the cost associated with the randomness.[footnoteRef:224] Players dislike the fact that they must “[b]uy an unknown number of keys or crates until [they] get lucky and find something [they] wanted or needed.”[footnoteRef:225] Worse is the video game developer’s shift from loot boxes containing items strictly cosmetic in nature to items that are game changing.[footnoteRef:226] As a result, loot boxes have essentially become “pay-to-win” random generators, as the game changing items obtained from loot boxes give players a winning advantage in the video game.[footnoteRef:227] This, in turn, becomes a question of whether the use of loot boxes constitutes gambling. The strategy of traditional sports betting and gambling is present: “[t]he best way to keep someone playing a game is to give [her] a powerful reward or major upgrade on an irregular time schedule.”[footnoteRef:228] Lotteries and gambling exploit this strategy in order to entice players to continue playing.[footnoteRef:229] Video game developers have also applied this strategy to loot boxes. Video game consumers and players are drawn to purchase multiple loot boxes in order to obtain the items they desire, because the loot boxes contain random items and may contain duplicate items. [224: Emily Richardson, How Counter-Strike: Global Offensive’s Economy Works, ROCK PAPER SHOTGUN (Aug. 14, 2015, 10:00 PM), https://www.rockpapershotgun.com/2015/08/14/csgo-skin-economy-explained/; see also Hruska, supra note 219. ]  [225: See Hruska, supra note 219.]  [226: See id.]  [227: See id.]  [228: See id.]  [229: See id.] 

This concern over whether loot boxes function as gambling instruments has come to the forefront following EA’s Star Wars: Battlefront II video game.[footnoteRef:230] Players were furious over the notion that they had to purchase a sixty- to eighty-dollar video game and compete against those who had purchased additional advantageous in-game items.[footnoteRef:231] Unlike those loot boxes that offer purely cosmetic items, the loot boxes in Star Wars: Battlefront II provided “players anything from a strong power-up or rare item, to an essentially worthless item, like a dance emote for a character.”[footnoteRef:232] This aspect of paying to play without knowing what the player will get from a loot box has not only created an unfair imbalance in the multiplayer matches that are now encouraging a pay-to-win structure, but also has made the players furious at the notion of having to spend real money on essentially a random lottery.[footnoteRef:233] As a result of the uproar over the Star Wars: Battlefront II loot box system, the Belgian Gaming Commission has ruled that because players paid money and received a random reward, the loot box system could fall under the purview of gambling regulations.[footnoteRef:234] [230: See Whitney, supra note 205.]  [231: See id.]  [232: See id.]  [233: Id.]  [234: Call to Regulate Video Game Loot Boxes over Gambling Concerns, BBC NEWS (Nov. 24, 2017), http://www.bbc.com/news/technology-42110066.] 

[bookmark: _Ref531293026]In the United States, Hawaii State Representative Chris Lee has publicly announced his efforts to pass legislation regulating video game loot boxes.[footnoteRef:235] Describing the sale of video games with loot boxes as “predatory practices in online gaming,” Representative Lee specifically condemned EA’s Star Wars: Battlefront II as a “Star Wars-themed online casino.”[footnoteRef:236] Further, Representative Lee cited medical experts and psychologists who study gambling to show the addictive gambling mechanisms that game makers are exploiting with the sale of loot boxes.[footnoteRef:237] Representative Lee seeks similar regulation of loot boxes as those of casino gambling, with in-game purchases of randomized loot boxes restricted to players who are twenty-one years of age or older, the age Representative Lee feels consumers are less psychologically vulnerable to the addictive nature of gambling.[footnoteRef:238] [235: See Orland, supra note 204; see also Kyle Orland, Meet the Legislator Trying to Do Something About Video Game Loot Boxes, ARS TECHNICA (Dec. 16, 2017, 9:00 AM), https://arstechnica.com/gaming/2017/12/meet-the-legislator-trying-to-do-something-about-video-game-loot-boxes/.]  [236: Meet the Legislator Trying to Do Something About Video Game Loot Boxes, supra note 234. ]  [237: Id.]  [238: Id.] 

[bookmark: _Hlk505529375]Following the backlash against video game loot boxes in Hawaii, the efforts to pass regulations for and impose restrictions on in-game loot boxes have garnered the attention of several state legislators, including those from Connecticut, North Carolina, Georgia, and Minnesota.[footnoteRef:239] In the state of Washington, three democratic senators introduced a bill that requires the Washington State Gambling Commission to examine loot boxes and determine whether the mechanisms are considered gambling under Washington laws.[footnoteRef:240] The Washington bill, much like Hawaii Representative Lee, focused on the question of whether children, who may be more vulnerable to gambling addiction, should be allowed to access games with options to purchase randomized loot boxes.[footnoteRef:241] The bill further addressed the question of transparency surrounding randomized loot boxes in video games following Apple’s update of its App Store payment section in December 2017, which required all games and applications utilizing random-item systems, such as loot boxes, to “disclose the odds of receiving each type of item to customers prior to [their] purchase.”[footnoteRef:242] Considering the relatively young age range of players in both professional eSports[footnoteRef:243] and casual eSports,[footnoteRef:244] the fears of Hawaii Representative Lee and the Washington State democratic senators are reasonable. [239: Id.]  [240: Id.]  [241: Id.]  [242: Sam Machkovech, Apple Now Requires App Store Games with Loot Boxes to List Odds, ARS TECHNICA (Dec. 21, 2017, 2:05 PM), https://arstechnica.com/gaming/2017/12/apple-now-requires-app-store-games-with-loot-boxes-to-list-odds/.]  [243: Average Age in eSports vs. Major Sports, supra note 138.]  [244: Age Breakdown of Video Game Players in the United States in 2018, STATISTA, https://www.statista.com/statistics/189582/age-of-us-video-game-players-since-2010/ (last visited Mar. 11, 2019).] 

[bookmark: _Toc414565141]IV. The Cultural Phenomenon and the Future of eSports
There are clear legal issues arising from the unique characteristics of eSports. The question remains, when compared to the challenges faced by traditional sports, how do the unique challenges the eSports industry faces impact the future of eSports?
There is little economic resistance to the growth in the eSports industry. It is clear from the large tournaments and prize pools associated with it that the eSports market is profitable.[footnoteRef:245] Its popularity is present and ever-growing, as both its profitability and cultural backing are recognized by investors. Facebook, although allegedly not interested in paying for live sports video content, is looking into pushing and promoting eSports against the established Twitch streaming service.[footnoteRef:246] In May 2017, Facebook had contracted with eSports contest organizer ESL to obtain the contractual rights to live stream over 5,500 hours of eSports events and 1,500 hours of exclusive content on its social network.[footnoteRef:247] In addition, the NBA announced in 2016 that it was teaming up with Take-Two Interactive Software, the creators of the NBA 2K basketball video game, to create a new eSports league.[footnoteRef:248] The inaugural season of the NBA 2K League began on May 1, 2018, with the Knicks Gaming winning the championship in August of last year.[footnoteRef:249] [245: Alvarez, supra note 4.]  [246: Darren Heitner, Facebook Aims to Beat Twitch at Livestreaming eSports, FORBES (May 18, 2017, 4:16 PM), https://www.forbes.com/sites/darrenheitner/2017/05/18/facebook-aims-to-beat-twitch-at-livestreaming-esports/#5db18f2b5250.]  [247: Id.]  [248: Fitz Tepper, The NBA Is Creating Its Own eSports League for the Basketball Game NBA 2K, TECHCRUNCH (Feb. 9, 2017), https://techcrunch.com/2017/02/09/the-nba-is-creating-its-own-esports-league-for-the-basketball-game-nba-2k/.]  [249: NBA 2K League to Tip Off Inaugural Season on Twitch, NBA 2K LEAGUE (Apr. 18, 2018), https://2kleague.nba.com/news/nba-2k-league-to-tip-off-inaugural-season-on-twitch/. ] 

The cultural integration of interactive video games into society is another major contributor to the future of the eSports industry. People born into a particular culture generally immerse themselves in its values and behaviors and consider its built principles the norm.[footnoteRef:250] Traditional sports have been heavily integrated into the educational structure of most countries.[footnoteRef:251] In the United States, most elementary schools, middle schools, high schools, and colleges have clubs and sports teams revolving around traditional sports.[footnoteRef:252] While traditional sports dominate the educational structure in the United States, eSports clubs have begun to emerge and establish themselves, most notably in the collegiate clubs and tournaments.[footnoteRef:253] Contributing to the emergence of eSports in the education structure is the fact that the millennial generation has grown up participating in and watching eSports as its cultural norm.[footnoteRef:254] According to Jens Hilgers, the eSports community “needed an audience for which eSports was natural, not alien[:] [a]n audience of millennials that would grow up with computer games and accept eSports as a part of [its] culture.”[footnoteRef:255] Even though ethnocentrism, the judging of another culture solely by the values and standards of one’s own culture, has been a hurdle for eSports to fully integrate into the U.S. culture, the younger millennial generation’s familiarity with computer games has facilitated the push for a change in the mainstream attitude towards cultures like eSports.[footnoteRef:256] [250: See The Rise of eSports, supra note 54.]  [251: For the historical explanation on how competitive sports integrated themselves into the American education system, see Hilary Levey Friedman, When Did Competitive Sports Take Over American Childhood?, ATLANTIC (Sept. 20, 2013), https://www.theatlantic.com/education/archive/2013/09/when-did-competitive-sports-take-over-american-childhood/279868/.]  [252: Id.]  [253: Mitch Reames, Riot Games Is Trying to Turn League of Legends into a Collegiate eSport, SPORTTECHIE (Nov. 16, 2017), https://www.sporttechie.com/riot-games-lol-collegiate-esport/. ]  [254: See The Rise of eSports, supra note 54.]  [255: See Riddell, supra note 41.]  [256: See id.] 

[bookmark: _Ref531375821]One of the hindrances to the growth in eSports appears to be the lag in laws and regulations that prohibit exploitation, cheating, and gambling in eSports. With respect to traditional sports, most governments have recognized the economic and social function that they serve.[footnoteRef:257] Despite the conflicts between sports organizations’ rules and regulations and governmental laws,[footnoteRef:258] athletes have rights and obligations deriving from both avenues,[footnoteRef:259] which provide for a governing body that legitimizes traditional sports and remedies problems such as corruption, doping, and match-fixing.[footnoteRef:260] [257: Michaël Mrkonjic, Sports Organisations, Autonomy and Good Governance (Danish Inst. for Sports Studies, Working Paper, 2013).]  [258: Id. at 136.]  [259: Id.]  [260: Id.] 

Traditional sports and eSports are different in some respects, due to certain unique attributes of eSports. As such, while the laws and regulations applied to traditional sports can similarly apply to eSports in some respects, in others, we need new laws.
For example, consider the methods of monetary exploitation and online gambling issues surrounding eSports.[footnoteRef:261] Unfortunately, the laws surrounding traditional sports in these respects are incompatible with the unique characteristics of eSports. While courts have readily applied existing criminal fraud and identity theft laws to address in-game and online-gaming fraudulent exploitations,[footnoteRef:262] it is unclear how they would address the in-game competitive boosting market, which is unavailable in traditional sports.[footnoteRef:263] [261: See supra Part III.A & C.]  [262: See Identity Theft, supra note 104.]  [263: For example, in traditional sports, Athlete A cannot simply mask and superimpose himself as Athlete B in a professional sporting event while maintaining the identity of Athlete B. On the contrary, an eSports athlete can simply log onto player A’s video game account and “boost” the video game account’s competitive ranking.] 

It is the unique online nature of certain eSports events that allows for players to profit from in-game competitive boosting.[footnoteRef:264] While this behavior is clearly against the integrity of competitive sporting events, the only violation occurring is with respect to the video game publisher’s terms of service.[footnoteRef:265] Although a monetary fraud has been committed against all the competitors participating in the event, it is yet judicially undecided what damages one must pay for such monetary fraud. One reason is that courts have not yet determined the value of virtual in-game prize pools. This is evident in the difficulty of acknowledging virtual items as having monetary value in Mason.[footnoteRef:266] Without such legal clarification and understanding, the growth in the eSports industry has become hindered, as the laws and regulations lag behind. [264: See Hartung, supra note 123.]  [265: See Why Online Gaming Is the New Frontier for Cybercrime, supra note 106.]  [266: See Sullivan, supra note 191.] 

[bookmark: _Ref531296586]The lag in the laws and regulations behind the rapid growth in the eSports industry is further exemplified by the question regarding loot boxes as a gambling tool. Loot boxes have been around in the physical world since the early 1990s in the form of collectable trading cards.[footnoteRef:267] The leap to the online world occurred in 2006 when Chinese free-to-play MMO ZT Online pioneered virtual treasure boxes, containing in-game items worth more than the boxes themselves.[footnoteRef:268] Similar to the virtual wheel in Game of War: Fire Age’s casino,[footnoteRef:269] MMO ZT Online featured a circle reminiscent of the one in Wheel of Fortune, showing players all the loot they could obtain from a loot box.[footnoteRef:270] Despite the decade-long history of loot boxes within the online eSports industry, it was only recently with Star Wars: Battlefront II that the legal world started addressing the possibility of loot boxes falling under the realm of gambling.[footnoteRef:271] Although EA relented to the public outcry against its randomized loot box system within Star Wars: Battlefront II, the popularity and profitability of loot boxes in online eSports likely means they will continue to be prevalent in future video games.[footnoteRef:272] [267: Steven T. Wright, The Evolution of Loot Boxes, PC GAMER (Dec. 8, 2017), http://www.pcgamer.com/the-evolution-of-loot-boxes/.]  [268: Id.]  [269: See Sullivan, supra note 191.]  [270: See Wright, supra note 266. ]  [271: See id.]  [272: See id. ] 

When comparing and contrasting between eSports and traditional sports in the realm of monetary exploitation, cheating, and gambling, it appears as though the legal approaches taken are highly inefficient where the unique characteristics of eSports diverge from traditional sports.[footnoteRef:273] This inefficiency is visible in Mason, where the court did not define the notion of virtual value, a concept inherently integrated in almost all commercial eSports,[footnoteRef:274] but rather relied on the traditional notions of monetary value in their analysis. [273: See Lahti, supra note 189.]  [274: See id.] 

The court’s reasoning in Mason is not to suggest that the current laws and regulations have been entirely inefficient. In fact, they have been proficient in governing areas where eSports and traditional sports overlap. As previously analyzed, the existing criminal fraud and identity theft laws are effective in identifying and regulating monetary exploitations in eSports. In addition, the existing laws and regulations readily apply to both eSports and traditional sports in regards to cheating.[footnoteRef:275] Furthermore, monetary incentives exist for both traditional sports athletes and eSports athletes,[footnoteRef:276] and both traditional sports and eSports industries have recognized the implications of using performance-enhancing drugs.[footnoteRef:277] [275: See supra Part III.B.]  [276: See Hartung, supra note 123; see also Matt Kamen, Pro-Gamer Admits to Doping in eSports, WIRED (July 16, 2015), http://www.wired.co.uk/article/esports-doping-admission.]  [277: Eugen Dimant & Christian Deutscher, The Economics of Corruption in Sports: The Special Case of Doping, HARV. U. EDMOND J. SAFRA CTR. FOR ETHICS (Mar. 18, 2015), https://ethics.harvard.edu/blog/economics-corruption-sports-special-case-doping; see also Ed McCambridge, Anti-doping Efforts Still in Their Infancy in eSports, DW.COM (July 21, 2017), http://www.dw.com/en/anti-doping-efforts-still-in-their-infancy-in-esports/a-39783790.] 

Beyond the use of performance-enhancing drugs, eSports has also seen the rise of bugs and glitches, third-party programs, and modified gaming peripherals as additional forms of cheating.[footnoteRef:278] These forms, which change the integral competitive aspect of the game itself, are unique to the characteristics of eSports. The world of traditional sports has rarely seen athletes using modified equipment.[footnoteRef:279] Regardless, both traditional sports and eSports organizations have created regulations prohibiting the use of modified equipment and performance-enhancing drugs, as well as disqualifying and banning athletes from participating in their respective sports if caught cheating. [278: See Cheating in eSports: Is it Possible to Cheat on Pro Level?, supra note 129.]  [279: See Wood, supra note 159.] 

[bookmark: _Toc414565142]V.	 Proposal: Looking to Foreign Laws as a Model
Ultimately, the issue arises when the courts and legislatures utilize inapplicable laws to the unique characteristics of eSports, not when the courts apply existing laws to comparable practices in eSports and traditional sports. While state initiatives to characterize loot boxes as a form of gambling in Hawaii, Washington, Connecticut, North Carolina, Georgia, and Minnesota are a tremendous first step,[footnoteRef:280] they only target a small portion of potential issues in eSports.[footnoteRef:281] For example, they will not cover areas such as in-game skin exploitation. This Note proposes that the United States requires a broader, more encompassing set of legislation in order to cover the wide scope of transgressions occurring within the eSports industry. An example and a possible guideline for the set of regulations much needed in the United States is France’s Digital Republic Bill.[footnoteRef:282] [280: See Orland, supra note 204.]  [281: See Alvarez, supra note 4.]  [282: See The Digital Republic Bill, supra note 10.] 

The underlying support behind the French Digital Republic Bill is the enormity of France’s eSports market.[footnoteRef:283] As a result, the French Digital Republic Bill pursues clarity and regulations covering all digital technologies in modern-day France.[footnoteRef:284] The French Digital Republic Bill lists three broad objections: (1) wider data and knowledge dissemination, (2) equal rights for Internet users, and (3) fraternity through an inclusive digital society. However, the bill also provides two decrees, which create a regulatory framework specific to eSports competitions and eSports labor contracts.[footnoteRef:285] [283: See Znaty, supra note 10.]  [284: See The Digital Republic Bill, supra note 10.]  [285: See id.; see also Znaty, supra note 10.] 

Adopted on May 9, 2017, “[t]he First Decree aims at framing the rules applicable for the organization of official eSports competitions.”[footnoteRef:286] Previously, the issue faced by eSports organizations in France was that traditional French gambling laws forbade eSports organization of any game or competition.[footnoteRef:287] Now, the First Decree provides a clear legal framework for the organization of eSports competitions. [286: See Znaty, supra note 10.]  [287: See id.] 

The Second Decree details the conditions for accreditation by eSports organizations to hire eSports players.[footnoteRef:288] Currently, the Digital Republic Bill provides for the creation of an eSports contract in France, but the creation is “expressly reserved to accredited companies or associations.”[footnoteRef:289] However, the Second Decree provides further that in order for professional teams and leagues to hire an eSports player, they need to be accredited by the French Minister responsible for the digital industry.[footnoteRef:290] The requirements set forth by the Second Decree’s accreditation process include training, mental and physical supervision of players, and “[a] description of the means used to minimize risks posed by the profession.”[footnoteRef:291] [288: See id.]  [289: See id.]  [290: See id.]  [291: See id.] 

They United States needs a similar set of guidelines as proposed by France’s Digital Republic Bill to govern the eSports industry. By adopting and creating legislation similar to the First Decree, the United States will be able govern and ensure integrity in eSports events and competitions. Furthermore, by adopting and creating legislation similar to the Second Decree, the United States will be able clearly regulate eSports player contracts.
This Note also proposes legislation that establishes the definitions and guidelines relevant to the very basic core of eSports. The legislation must clearly define the terms and statuses of the eSports players, the eSports technological terminology, and the terminology commonly used in modern eSports. For example, the legislation must detail the definition of transgressions in the context of monetary exploitation (e.g., offensive conduct utilizing in-game items of value), cheating (e.g., the use of in-game assistance or advantageous peripherals), and gambling (e.g., the use of randomized loot boxes). Without such legislative guidelines, courts will continue to rule either with uncertainty, ignorance, or avoidance of specific concepts unique to eSports, such as the notion of value in a virtual item.[footnoteRef:292] Furthermore, without legislative guidelines specific to eSports and in the contexts of monetary exploitation, cheating, and gambling, courts will continue to react to the new innovations set by eSports, potentially utilizing inapplicable laws created for traditional sports and gambling. An eSports-specific guideline with set definitions will assist legislatures and courts in making informed laws and rulings on eSports-specific issues. Although the defined terminology and usages may likely shift, as the world of eSports is constantly evolving with advances in technology, the initial eSports specific guidelines will provide a basis for future amendments. [292: See Lahti, supra note 189.] 

As a final consideration, this Note proposes the states adopt select, applicable regulations present in European nations as guidelines for issues specific to eSports. Take, for example, the gaming legislations in Spain and Italy. In Spain, the Spanish Gaming Act regulates gaming, including forms of sports gambling and betting.[footnoteRef:293] This act provides that online games played at the national level require a federal license or authorization, and games (including online games) played within a specific region require the relevant license of that region.[footnoteRef:294] The Spanish Gaming Act provides no specific regulations for mobile gambling and interactive gambling.[footnoteRef:295] As for social gaming, the act distinguishes games of pure skill from those of chance.[footnoteRef:296] Essentially, this act places games of pure skill outside the realm of gambling but regulates gambling in games with three components: chance, pay-to-play, and the existence of a prize.[footnoteRef:297] [293: See Santiago Asensi Gisbert & Alla Serebrianskaia, Gaming in Spain: Overview, THOMSON REUTERS PRAC. L., https://uk.practicallaw.thomsonreuters.com/9-635-1228?transitionType =Default&contextData=(sc.Default) (last updated Feb. 1, 2018).]  [294: Id.]  [295: Id.]  [296: Id.]  [297: Id.] 

[bookmark: _Ref531374292]In Italy, the Civil Code Provisions and the national gaming authority Agenzia delle Dogane e dei Monopoli (ADM) are the controlling bodies of legislation for gaming, and in turn sports gambling and betting.[footnoteRef:298] Similar to the Spanish Gaming Act, Italy’s Civil Code Provisions and the ADM distinguish and divide games into categories of luck, chance, and skill.[footnoteRef:299] Italian laws forbid games of luck, but games of skill are fully legal and regulated.[footnoteRef:300] Much like the Spanish Gaming Act, the Italian laws provide no specific regulations for mobile gambling and interactive gambling, and simply apply existing rules for remote gambling facilities.[footnoteRef:301] Furthermore, Italian laws do not provide specific regulations for social gaming, daily fantasy sports, and electronic sports,[footnoteRef:302] unless real money is involved in the prize mechanism.[footnoteRef:303] [298: See The Most Common Gambling Restrictions in European Countries, LEADER NEWSPAPER (Feb. 14, 2018), http://www.theleader.info/2018/02/14/common-gambling-restrictions-european-countries/#; see also Quirino Mancini et al., Gaming in Italy: Overview, THOMSON REUTERS PRAC. L., https://uk.practicallaw.thomsonreuters.com/4-636-9099?transition Type=Default&contextData=(sc.Default)&firstPage=true&comp=pluk&bhcp=1 (last updated Mar. 1, 2018).]  [299: Id.]  [300: See Quirino Mancini et al., supra note 298.]  [301: See id.]  [302: See id.]  [303: See id.] 

The Unites States could utilize Spain’s and Italy’s gaming legislations as guidelines to regulate eSports. For example, the United States could pass federal legislation dividing eSports into two groups: social gaming or mobile gambling and interactive gambling. By dividing eSports into specific categories, the United States can implement category-specific legislation akin to that of Spain and Italy’s gaming legislations. Furthermore, the United States could pass federal legislation regulating sports and eSports gambling, while incorporating the Spanish Gaming Act’s structure for licensing with specific regions with that of the United States’ individual states. By utilizing a region, or a state in the instance of the United States, the United States can maintain state sovereignty while imposing broader regulatory guidelines. Additionally, the United States could provide effective guidelines for regulating eSports-specific gambling issues by adopting clear definitions, such as those under Italian laws, for online betting. Using a similar approach to the Italian laws by distinguishing games of skill from games of luck and chance, the United States could provide a framework within eSports-specific structures to resolve the luck and chance factors. As addressed in Section III.D, loot boxes, which are inherently random, can be treated as “games of luck.”[footnoteRef:304] In contrast, placing bets on eSports competitions requires bettors to assess the probabilities of competitors winning and would therefore be considered a “game of skill.” By adopting a clear and concise guideline akin to Spain’s and Italy’s, the United States may be better equipped to address and regulate emerging issues in eSports. [304: See supra Part III.D.] 

In addition to Spain and Italy, other European countries have also developed policies and regulations to address eSports.[footnoteRef:305] For example, the Netherlands and Sweden have established state-approved eSports associations.[footnoteRef:306] In the United States, post-Murphy, state governments could greatly benefit from utilizing the same practices. [305: Mathias Bogusch, eSports Coming to the Fore for Policymakers in Europe, WHITE & CASE LLP (Oct. 4, 2017), https://www.whitecase.com/publications/article/esports-coming-fore-policymakers-europe. ]  [306: Alexander Schlicht & Viktoria Winstel, Participation in eSports tournaments Without a Visa, VIDEO.GAMES.LAW (July 16, 2018), http://gameslaw.org/participation-in-esports-tournaments-without-a-visa-is-that-possible/. ] 

[bookmark: _Toc414565143]Conclusion
The lack of a governing regulatory body in eSports has implications beyond the monetary exploitation, cheating, and gambling issues addressed in this Note. The proposal for legislation akin to France’s Digital Republic Bill and legislation providing the definitional basis for eSports, in addition to recommendation for states to adopt select, applicable regulations from European nations, is merely the first step. The eSports industry faces uncertainty in other key areas, including labor regulations for the players, advertising, sponsorships, merchandising, live-streaming events, financing, and intellectual property law (e.g., determining ownership of and control over the exploitation of a published video game).[footnoteRef:307] In addition, many existing eSports organizations require guidelines for common questions such as whether eSports qualify for government grants, tax reliefs, unique taxes, and charities.[footnoteRef:308] Currently, the eSports industry lacks the substantial body of self-regulation, statute, case law, and regulatory action, which is available in the traditional sports industry.[footnoteRef:309] In order to reach the same prominence established in traditional sports, the laws and regulations governing eSports need to provide the same level of clarity, structure, and legitimacy that is provided in those governing traditional sports.[footnoteRef:310] [307: See Purewal & Davies, supra note 6.]  [308: See id.]  [309: See id.]  [310: See Mrkonjic, supra note 256.] 
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